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Title  3 —  Executive  Order  12823  of  December  3,  1992 

The  President  Amendments  to  Executive  Order  No.  12757 — ^Implementation 

of  the  Enterprise  for  the  Americas  Initiative 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Agricultural  Trade 
Development  and  Assistance  Act  of  1954,  as  amended  by  Public  Law  101- 
624  and  Public  Law  102-237,  and  the  Foreign  Assistance  Act  of  1961, 
as  amended  by  Public  Law  102-549,  it  is  hereby  ordered  as  follows: 

Section  1.  Amendment  of  Executive  Order  No.  12757.  Executive  Order  No. 
12757,  “Implementation  of  the  Enterprise  for  the  Americas  Initiative,"  is 
amended  as  follows: 

(a)  The  Preamble  is  amended: 

(1)  by  striking  “("Act”)"  and.  inserting  instead  “(“ATDA  Act”)”; 
and 

(2)  by  striking  “section  1512  of  Public  Law  101-624”  and  inserting 
instead  “Public  Law  101-624,  Public  Law  102-237,  and  the  Foreign 
Assistance  Act  of  1961  (“FAA”),  as  amended  by  Public  Law  102- 
549”. 

(b)  Section  1  is  amended: 

(1)  by  striking  “Act”  the  first  time  it  appears  and  Inserting  instead 
“ATDA  Act  and  sections  703  and  704  of  the  FAA”; 

(2)  by  inserting  “;  except  that,  with  respect  to  the  eligibility  deter* 
minations  required  by  section  703(a)(1),  (2),  (3),  and  (4)  of  the 
FAA,  the  Secretary  of  the  Treasury  shall  act  in  accordance  with 
the  recommendations  of  the  Secretary  of  State”  after  “1966”;  and 

(3)  by  striking  “Act”  the  second  time  it  appears  and  inserting  instead 
“ATDA  Act”. 

(c)  Section  3(a)  is  amended  by  striking  “Act”  and  inserting  instead  “ATDA 

Act”. 

(d)  Section  3(b)  is  amended: 

(1)  by  striking  “Act”  and  inserting  instead  “ATDA  Act  and  section 
709(1)  of  the  FAA”; 

(2)  by  striking  “the  Environment  for  the  Americas  Board”  and  insert¬ 
ing  instead  “the  Enterprise  for  the  Americas  Board”;  and 

(3)  by  inserting  “and  the  Americas  Framework  Agreements”  after 
“agreements”. 

(e)  Section  3(c)  is  amended: 

(1)  by  striking  “Act”  and  inserting  instead  “ATDA  Act  and  section 
708(c)  of  the  FAA";  and 

(2)  by  inserting  “and  the  Americas  Framework  Agreements”  after 
“agreements”. 

(f)  Section  4(a)  is  amended: 

(1)  by  striking  “five”  and  inserting  instead  “six”; 

(2)  by  striking  “Environment  for  the  Americas  Board”  and  inserting 
instead  “Enterprise  for  the  Americas  Board”; 

(3)  by  striking  “Act”  and  inserting  “ATDA  Act”;  and 
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(4)  by  inserting  **the  Department  of  Agriculture."  after  "the  Depart¬ 
ment  of  the  Treasury,". 

(g)  Section  4(b)  is  amended  by  striking  ",  the  Department  of  Agriculture,". 

(h)  Section  4(c)(1)  is  amended  by  striking  "Act"  and  inserting  instead 
"ATDA  Act  and  section  708(c)(3)(C)  of  &e  FAA". 

(i)  Section  4(c)(2)  is  amended  by  striking  "Act"  and  inserting  instead 

"ATDA  Act  and  Part  IV  of  the  FAA”. 

(j)  Section  4(c)(3)  is  amended  by  striking  "Act"  and  inserting  instead 

"ATDA  Act  and  section  708(c)(3)  (E)  and  IF)  of  the  FAA". 

(k)  Section  4(d)  is  amended  by  striking  "four"  and  inserting  instead  "five". 

(l)  Section  5  is  amended; 

(1)  by  striking  "by  section  1512  of  Public  Law  101-624"; 

(2)  by  inserting  ",  as  amended,"  after  "1985";  and 

(3)  by  striking  "section  604  of  the  Act"  and  inserting  instead  "section 
604  of  the  ATDA  Act". 

Sec.  2.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  by  a  party  against 
the  United  States,  its  agencies  or  instrumentalities,  its  officers  or  employees, 
or  any  other  person. 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Office  of  the  Secretary. 
Department  of  Agriculture. 

ACTION:  Final  rule. 

summary:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  delegate, 
through  the  Under  Secretary  for  Small 
Community  and  Rural  Development,  to 
the  Administrator  of  the  Farmers  Home 
Administration  (FmHA)  the  authority 
under  42  U.S.C  5177a  to  make  grants, 
administer  a  grant  program,  and 
determine  the  types  of  assistemce  to  be 
provided  to  aid  low-income  migrant  and 
seasonal  farmworkers.  The  authority  to 
determine  that  a  local.  State,  or  national 
bmergency  or  disaster  has  caused  low- 
income  migrant  and  seasonal 
farmworkers  to  lose  income,  to  be 
unable  to  work,  or  to  stay  home  or 
return  home  in  anticipation  of  work 
shortages  is  not  delegated. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Pentecost,  Special  Authorities 
Branch,  Multi-Family  Housing 
Processing  Division,  Farmers  Home 
Administration.  U.S.  Department  of 
Agriculture,  Room  5345,  South 
Agriaiiture  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

SUPPLEMENTARY  ^FORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C  553,  it 
is  exempt  from  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  Act,  and  this  rule  may  be 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 


Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  No.  12291.  This  action  is  not  a 
rule  as  defined  by  Pub.  L.  No.  96-354, 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601  et  sag.)  and  thus  is  exempt  from  its 
provisions.  This  rule  also  is  exempt 
from  the  requirements  of  the  National 
Environmental  Policy  Act,  as  amended 
(42  U.S.C  4321  et  seq.)  and  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

List  of  Subjects  in  7  CFR  Part  Z 

Authority  delegations  (Government 
agencies). 

Accordingly,  part  2,  subtitle  A,  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C— Delegatlona  of  Authority  to 
tha  Deputy  Secretary,  the  Under 
Secretary  for  intemationai  Affaire  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  DevelopmenL  and  Assistant 
Secretaries 

2.  Section  2.23  is  amended  by  revising 
the  section  heading  and  by  adding  a 
new  paragraph  (a)(4)  to  read  as  follows: 

12.23  Delegstions  of  Authority  to  the 
Under  Secrotary  for  Small  Community  and 
Rural  Davalopmaitt 
*  «  *  •  * 

(a)  Related  to  Rural  Development. 

*  *  * 

(4)  Make  grants,  administer  a  grant 
program,  and  determine  the  types  of 
assistance  to  be  provided  to  aid  low- 
income  migrant  and  seasonal 
farmworkers  (42  U.S.C  5177a). 
***** 

Subpart  I— Delegations  of  Authority  by 
the  Under  Secretary  for  Small 
Community  and  Rural  Development 

3.  Section  2.70  is  amended  by  revising 
the  section  heading  and  by  adding  a 
new  paragraph  (a)(4)  to  read  as  follows: 


§2.70  Adminietrator,  Farmcra  Homo 
Administration. 

(a)  Delegations.  *  •  • 

(4)  Make  grants,  administer  a  grant 
program,  and  determine  the  types  of 
assistance  to  be  provided  to  aid  low- 
income  migrant  and  seasonal 
farmworkers  (42  U.S.C.  5177a). 
***** 

For  Subpart  C 

Dated;  November  16, 1992. 

Edward  Madigan, 

Secretary  of  Agriculture. 

For  Subpart  I. 

Dated;  November  16, 1992. 

Roland  R.  Vautour, 

Undersecretary  for  Small  Community  and 
Hural  Development. 

(FR  Doc.  92-29531  Filed  12-4-92;  8:45  am] 
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Agrtcultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  736 

BIN  0560-AC67 

iaauance  of  Warehouse  Receipts 
Under  the  U.S.  Warehouse  Act 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adopts  without 
change  the  proposed  rule  published  in 
the  Federal  Register  on  June  24, 1992 
(57  FR  28133).  The  final  rule  amends 
regulations  that  pertain  to  licensed  grain 
warehousemen  under  the  U.S. 
Warehouse  Act  (USWA).  USWA 
licensed  warehousemen  are  required  to 
issue  warehouse  receipts  for  all  storage 
grain.  This  final  rule  permits  expand^ 
use  of  non-negotiable  warehouse 
receipts.  The  intent  of  these  changes  is 
to  maintain  the  integrity  of  USWA 
licenses  and  warehouse  receipts,  while 
permitting  warehousemen  and 
depositors  the  flexibility  necessary  to 
follow  common  industry  practices. 

EFFECTIVE  DATE:  January  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Moore,  Agricultural  Marketing 
Specialist,  USDA,  PO  Box  2415, 
Washington,  DC  20013,  telephone  202- 
720-2121,  FAX  202-690-5014. 
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SUPPLEMENTARY  INFORMATION: 
Rulemaking  Matters 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classifiM  as  “not  major”. 

It  has  been  determined  that  these 
program  matters  will  not  result  in:  (1) 

An  annual  eR^ect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal.  State  or  local  government 
agencies  or  geographic  regions:  or  (3) 
significant  adverse  eRects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  enterprises  to 
compete  with  foreign-based  enterprises 
on  domestic  or  export  markets. 

Keith  D.  Bjerke,  Administrator.  ASCS, 
has  certiRed  that  this  action  will  not 
have  a  signiRcant  economic  impact  on 
a  substantial  number  of  small  entities  as 
deRned  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  The  changes  made 
in  this  Rnal  rule  directly  aRect  USWA 
licensed  warehousemen  because  they 
are  the  entities  that  issue  warehou.se 
receipts.  Since  there  will  be  no  change 
in  the  content  and  number  of  warehouse 
receipts  issued  (just  the  format),  the  cost 
associated  with  ordering  and 
completing  receipts  should  remain  the 
same.  Under  the  current  regulations, 
depositors  must  purchase  surety  bonds 
when  any  receipts  are  lost  or  stolen  and 
replacements  are  needed.  This  rule 
eliminates  the  requirement  to  purchase 
a  surety  bond  when  a  non-negotiable 
receipt  must  be  replaced.  These  actions 
result  in  less  regulatory  control  and 
overall  cost  to  licensed  warehousemen 
and  depositors.  Consequently, 
regulatory  flexibility  analysis  is  not 
necessary. 

The  U.S.  Department  of  Agriculture's 
OfRce  of  General  Counsel  has  certiRed 
to  the  ORice  of  Management  and  Budget 
that  these  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  would  have  no  signiRcant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consulting  with  State  and  local  oRicials. 
See  the  notice  related  to  7  CFR,  part 
3015,  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 


This  rule  does  not  impose  any  new 
information  collection  on  the  public. 

Background 

The  USWA  was  enacted  in  1916  to 
improve  the  agricultural  warehousing 
industry.  At  the  time  of  enactment, 
storage  facilities  were  inadequate,  there 
were  no  consistent  standards  and 
practices  for  warehousemen  to  follow, 
and  warehouse  receipts  were  not 
uniform  and  not  universally  accepted. 
The  USWA*s  system  of  licensing, 
bonding,  and  examination  assures 
warehouse  receipt  holders  that  their 
products  will  be  properly  maintained 
and  delivered  when  they  surrender  their 
receipts. 

The  USWA  is  administered  primarily 
through  a  program  of  comprehensive 
warehouse  examinations  on  an 
unannounced  basis.  Examiners  review 
the  warehouseman's  obligations  to 
depositors  as  represented  by  the  records 
of  the  warehouseman.  The  examiner 
physically  inventories  all  stocks  on 
hand  and  compares  the  measured 
quantity  and  quality  with  these 
obligations. 

Many  depositors  do  not  want  the 
warehouseman  to  issue  negotiable 
warehouse  receipts  because  safe  keeping 
is  required. 

In  most  cases,  the  USWA  does  not 
differentiate  between  negotiable  and 
non-negotiable  warehouse  receipts.  The 
regulations  under  the  USWA  address 
non-negotiable  warehouse  receipts  and 
require  their  return  before  the  last 
portion  of  the  commodity  represented 
by  that  receipt  is  delivered.  This  rule 
would  allow  delivery  of  the  last  portion 
of  non-negotiable  warehouse  receipted 
commodity  without  requiring  the  return 
of  the  original  receipt  if  the  person 
lawfully  entitled  to  such  delivery,  or  the 
authorized  agent,  provided  a  written 
order  therefore.  Since  a  non-negotiable 
receipt,  by  its  terms,  cannot  be 
negotiated,  a  statement  of  loss  of  the 
commodity  from  the  depositor  is 
acceptable  in  the  case  of  a  lost  or 
destroyed  non-negotiable  receipt. 

General  Summary  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  on  June  24, 1992. 
Comments  from  interested  parties  were 
due  on  or  before  August  24, 1992. 

Three  comments  mat  address  the 
issue  of  USWA  warehouse  receipts  were 
received.  The  comments  are  Rom 
entities  involved  in,  or  associated  with, 
the  grain  warehousing  business.  One 
respondent's  comment  addresses  an 
issue  other  than  the  one  speciRcally 
contained  in  this  Rnal  rule.  Therefore,  it 
will  not  be  considered  in  connection 
with  this  rule.  One  respondent's 


comment  is  supportive  of  the  proposal 
providing  the  deRnition  of  the  term 
“warehouse  receipt"  is  changed  to  be  an 
annual  letter  or  statement.  The  proposed 
rule  removes  the  requirement  for 
furnishing  bonds  for  lost  non-negotiable 
warehouse  receipts,  and  does  not 
propose  any  change  to  the  deRnition  of 
warehouse  receipts.  Therefore,  this 
suggestion  is  not  germane  to  the  issues 
in  this  rule,  but  will  be  taken  into 
consideration  for  future  revisions.  The 
other  respondent  comments  that  this 
proposal  is  a  marked  improvement,  but 
still  falls  short  and  should  be  modiRed 
in  certain  areas.  The  areas  addressed 
concern  the  form  and  endorsement  of 
USWA  warehouse  receipts.  These 
suggestions  are  beyond  the  scope  of  this 
change.  We  will  t^e  these  suggestions 
into  consideration  for  future  changes. 

Overall,  we  do  not  consider  this  a 
negative  reaction  to  the  changes 
outlined  in  the  proposed  rule. 

Therefore,  based  on  our  analysis  of 
these  comments,  the  proposed  rule  is 
implemented  without  change. 

List  of  Subjects  in  7  CFR  Part  736 

Administrative  practice  and 
procedure.  Grains,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Warehouses. 

Final  Rule 

Accordingly.  7  CFR  part  736  is 
amended  as  follows: 

PART  736— GRAIN  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
pent  736  continues  to  read  as  follows; 

Authority:  7  U.S.C.  268. 

2.  Section  736.21  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows; 

§  736.21  Lost  or  destroyed  receipts;  bond. 
***** 

(b)  Before  issuing  such  new  or 
duplicate  negotiable  receipt  the 
warehouseman  shall  require  the 
depositor  or  other  person  applying 
therefor  to  make  and  Rle  with  him  (1) 
an  afRdavit  showing  that  the  applicant 
is  lawfully  entitled  to  the  possession  of 
the  original  receipt,  that  he  has  not 
negotiated  or  assigned  it,  how  the 
original  receipt  was  lost  or  destroyed, 
and  if  lost,  that  diligent  eRort  has  been 
made  to  Rnd  the  receipt  without 
success,  and  (2)  a  bond  in  an  amount 
double  the  value,  at  the  time  the  bond 
is  given,  of  the  grain  represented  hy  the 
lost  or  destroyed  receipt.  Such  bond 
shall  be  in  a  form  approved  for  the 
purpose  by  the  Secretary,  or  his 
designated  representative,  shall  be 
conditioned  to  indemnify  the 
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warehouseman  against  any  loss 
sustained  by  reason  of  the  issuance  of 
such  receipt,  and  shall  have  a  surety 
thereon  a  surety  company  which  is 
authorized  to  do  business,  and  is  subject 
to  service  of  process  in  a  suit  on  the 
bond,  in  the  state  in  which  the 
warehouse  is  located  or  at  least  two 
individuals  who  are  residents  of  such 
state  and  each  of  whom  owns  real 
property  therein  having  a  value,  in 
excess  of  all  exemptions  and 
encumbrances,  equal  to  the  amount  of 
the  bond. 

(c)  Before  issuing  such  new  or 
duplicate  non-negotiable  receipt,  obtain 
a  written  statement  from  the  holder  that 
the  original  non-negotiable  receipt  is 
lost  and  requires  the  issuance  of  a 
duplicate  non-negotiable  receipt. 

3.  Section  736.24  is  revised  to  read  as 
follows; 

§  736.24  Return  of  receipts  before  delivery 
of  grain. 

Except  as  permitted  by  law  or  by  the 
regulations  in  this  part,  a 
warehouseman  shall  not  deliver  any 
grain  for  which  he  has  i.ssued  a 
negotiable  receipt  until  the  receipt  has 
been  returned  to  him  and  canceled;  and 
shall  not  deliver  grain  for  which  he  has 
issued  a  non-negotiable  receipt  until 
such  receipt  has  been  returned,  or  he 
has  obtained  from  the  depositor  or  the 
depositor's  agent,  a  written  order 
therefore  and  a  receipt  upon  delivery. 

Signed  at  Washington,  DC,  on  December  1, 
1992. 

Keith  D.  BJerke, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

|FR  Doc.  92-29600  Filed  12-4-92;  8  45  ami 
BILUNG  CODE  3410-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  20 

RIN  3150-AC14 

Disposal  of  Waste  Oil  by  Incineration 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  permit  the  onsite  incineration  of 
contaminated  waste  oils  generated  at 
licensed  nuclear  power  plants  without 
amending  existing  operating  licenses. 
This  action  will  help  to  ensure  that  the 
limited  capacity  of  licensed  regional 
low-level  waste  disposal  facilities  is 
used  more  efficiently  while  maintaining 


releases  from  operating  nuclear  power 
plants  at  levels  which  are  "as  low  as  is 
reasonably  achievable."  Incineration  of 
this  class  of  waste  must  be  in  full 
compliance  with  the  Commission's 
current  regulations  which  restrict  the 
release  of  radioactive  materials  to  the 
environment  for  each  operating  nuclear 
power  plant.  Any  other  applicable 
Federal,  State,  or  local  requirements  that 
relate  to  the  toxic  or^ffiSnious 
characteristics  of  the  waste  oil  would 
have  to  be  satisfied.  This  rule 
constitutes  a  partial  granting  of  a 
petition  for  rulemaking  (PRM-20-15) 
submitted  by  Edison  Electric  Institute 
and  Utility  Nuclear  Waste  Management 
Group.  The  remaining  portions  of  PRM- 
20-15  are  denied  without  prejudice. 
EFFECTIVE  DATE:  This  regulation  becomes 
effective  on  January  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Telephone:  (301)  492-3638. 
SUPPLEMENTARY  INFORMATION; 

Background 

The  Petition 

The  Edison  Electric  Institute  and  the 
Utility  Nuclear  Waste  Management 
Group  filed  a  petition  for  rulemaking 
(PRM-20-15)  with  the  Commission  on 
July  31, 1984,  to  initiate  rulemaking  to 
establish  a  level  of  radioactivity  in 
power-reactor-generated  waste  oils 
which  would  permit  disposal  of  these 
oils  without  regard  to  their  radioactive 
material  content.  The  Commission 
requested  comment  on  the  petition  in 
the  Federal  Register  on  September  9, 
1984  (49  FR  36653). 

The  petitioners  suggested  that  an 
appropriate  basis  for  establishing  a 
cutoff  level  for  determining  whether 
specific  waste  streams  were  below 
regulatory  concern  would  be  that  the 
direct  release  of  the  specific  waste 
streams  to  the  environment  would  not 
result  in  a  dose  to  an  individual  member 
of  the  general  public  greater  than  1 
mrem/yr.  The  petitioners  recommended 
that  using  a  1  mrem/yr  limit,  alternative 
disposal  methods,  including — 

(1)  On-  or  offsite  incineration; 

(2)  On-  or  offsite  burial; 

(3)  Road  stabilization  (spraying);  and 

(4)  Recycling,  could  be  considered 
viable  alternatives  to  land  burial. 

The  Commission  received  fourteen 
comment  letters  on  the  petition.  All  but 
one  of  the  commenters  supported  the 
idea  of  exempting  slightly  contaminated 
waste  oil  fi-om  the  requirements  for 
disposal  at  a  low-level  waste  disposal 
site  and  most  commenters  supported  the 
petition  in  its  entirety.  Consideration  of 


the  comments  received  on  the  petition 
contributed  to  the  Commission  decision 
to  provide  some  relief  through  an 
alternative  disposal  method. 

On  August  29, 1988,  the  Commission 
published  a  proposed  rule  in  the 
Federal  Register  (53  FR  32914)  that 
would  amend  its  regulations  to  allow 
onsite  incineration  of  contaminated 
waste  oils  generated  at  licensed  nuclear 
power  plants  without  the  need  to  apply 
for  a  specific  license  amendment.  As 
summarized  below,  that  Federal 
Register  notice  also  proposed  to  deny 
the  remaining  features  of  the  petition  for 
rulemaking  (PRM-20-15)  submitted  by 
Edison  Electric  Institute  and  Utility 
Nuclear  Waste  Management  Group. 

The  other  alternative  disposal 
methods  suggested  by  the  petitioners 
appear  to  have  acceptably  low 
radiological  impacts.  However,  as 
indicated  in  the  notice  of  proposed 
rulemaking,  adequate  information  was 
not  available  to  evaluate  the 
acceptability  of  these  disposal  methods. 
The  NRC  has  not  received  information 
during  the  interim  that  would  alleviate 
this  deficiency.  In  addition,  the 
proposed  rule  indicated  a  number  of 
other  considerations  that  limit  the 
desirability  of  the  other  alternatives  in 
relation  to  onsite  incineration.  These 
considerations,  include — 

(1)  Some  of  the  toxic  or  hazardous 
constituents  contained  in  waste  oil 
would  be  destroyed  through 
incineration  but  not  through  other 
proposed  disposal  methods; 

(2)  The  concentrations  of 
radionuclides  in  ash  or  sludge  may  be 
too  high  to  exempt  an  offsite  incinerator 
or  recycling  center  from  the  requirement 
for  a  radioactive  materials  license; 

(3)  An  offsite  incinerator  or  recycling 
center  might  handle  waste  oil  from 
multiple  reactors  which  could 
potentially  result  in  higher  impacts  that 
were  not  folly  analyzed  by  the 
petitioner;  and 

(4)  Landfill  disposal  would  require 
much  of  the  same  processing  and 
handling  as  low-level  waste  burial  and 
would  produce  smaller  risk  and  cost 
savings  than  incineration. 

Therefore,  the  NRC  is  granting  the 
petitioners'  request  only  with  respect  to 
onsite  incineration.  The  NRC  denies  the 
remainder  of  PRM-20-15  without 
prejudice  for  the  reasons  noted  in  the 
proposed  rule  and  summarized  in  this 
discussion.  This  completes  NRC  action 
on  PRM-20-15. 

TJie  Proposed  Rule 

According  to  the  rule,  both  as 
proposed  and  as  now  being  adopted, 
incineration  of  waste  oil  would  m 
carried  out  under  existing  effluent  limits 
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and  reccmlkeeping  and  reporting 
requirements.  The  rule  is  intended  to 
provide  a  potentially  cost-effective  and 
environmentally  sound  method  for 
disposal  of  this  waste  stream  other  than 
burial  at  a  licensed  low-level  waste 
disposal  site.  This  approach  will 
preserve  the  limited  capacity  of  the 
regional  licensed  waste  disposal  sites, 
reduce  the  costs  of  waste  disposal  at 
licensed  low-level  waste  burial  sites, 
and  eliminate  a  less  desirable  waste 
form  at  the  sites  thereby  potentially 
reducing  long-term  maintenance  costs 
for  disposal  sites.  The  rule  will  reduce 
hre  ha^ds  from  storage  of  oil  and  risks 
inherent  in  transportation.  Some 
recovery  of  energy  may  also  result  and 
risks  from  the  toxic  hazards  of  waste  oil 
may  be  reduf»d. 

Note:  The  proposed  rule  presented  an 
amendment  to  $  20.305.  Section  20.305 
is  being  replaced  by  $  20.2004  as  part  of 
the  fin^  rule  establishing  the  new 
standards  for  protection  against 
radiation,  published  May  21, 1991  (56 
FR  23360).  Thus,  this  final  rule  amends 
both  20.305  and  20.2004. 

A  specific  feature  of  this  rule 
(contained  in  both  §  20.305(b)(3)  and 
§  20.2004(bK3))  is  that  it  supers^es  any 
existing  provisions  that  may  be 
'contained  in  an  individual  plant  license 
or  technical  specification  that  may  be 
inconsistent  ^th  this  rule.  The  rule 
does  not  exempt  licensees  fi'om  the 
requirement  to  comply  with  other 
applicable  Commission  regulations, 
however.  Specifically,  licensees  must 
comply  with  the  effluent  release 
limitations  of  10  CFR  part  20  and  part 
50,  appendix  L  The  rule,  in 
§  $20.30S(b)(l)  and  20.2004(b)(1).  has 
been  clarifi^  to  reflect  the  requirement 
to  comply  not  only  with  part  50. 
appendix  I  based  effluent  limitations 
but  also  to  comply  with  the  part  20 
based  effluent  limitations  contained  in 
applicable  license  conditions  other  than 
effluent  limits  specifically  related  to 
incineration  of  waste  oil.  Restrictions  in 
license  conditions  or  technical 
specifications  on  incineration  which  are 
not  consistent  with  the  provisions  of 
this  rule,  e.g.,  provisions  which  prcdiibit 
the  unsite  incineration  of  waste  oil,  will 
be  eliminated  firom  existing  licenses. 
The  rule  makes  the  requirements  for 
incineration  of  waste  oil  consistent 
among  all  licenses,  without  the  need  for 
license  amendment  on  an  individual 
plant  basis.  In  particular,  the  rule 
eliminates  the  need  for  amendments  to 
identify  any  new  release  points  or 
specific  sampling  methods  and  removes 
any  license  conditions  or  technical 
specification  restrictions  firom  licensees 
already  authorized  to  incinerate  oil 
which  would  not  othrawise  be 


applicable  under  the  rule.  For  example, 
restrictions  that  limit  effluents  firom 
onsite  incineration  to  a  specific  fraction 
of  total  effluent  releases  are  removed.  At 
the  same  time,  the  rule  does  not  alter 
the  requirement  to  comply  with  total 
radiological  effluent  release  limits 
contained  in  fodlity  technical 
specifications  since  such  limits 
implement  the  provisions  of  10  CFR 
part  20  and  patORffiappendix  I. 

Analjrsis  of  Conaments 

In  response  to  the  proposed  rule,  the 
Commission  received  comments  fi'om 
25  organizations  and  individuals, 
including  State  regulatory  agencies,  the 
Environmental  Protection  y^ency, 
utilities,  industry  organizations,  public 
interest  groups,  and  other  members  of 
the  public.  Copies  of  the  comments  may 
be  examined  and  copied  for  a  fee  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level). 
Washington.  DC.  Nine  of  the 
commenters  were  opposed  to  the  rule, 
fourteen  either  supported  or  generally 
supported  it  with  some  questions  or 
comment.  Two  others  gave  comments 
without  specifically  supporting  or 
opposing  the  rule. 

Most  of  the  commenters  opposed  to 
the  rulemaking  expressed  concern  about 
the  health  effects  of  increased  effluents. 
Some  commenters  stated  that  existing 
effluents  are  unacceptable.  A  few 
commenters  were  concerned  about  the 
environmental  eflects  of  the  proposed 
action.  A  few  commenters  siigges'ted 
that  the  cost  savings  did  not  justify 
increasing  the  amount  of  effluents  or 
that  cost  ^ould  not  be  a  consideration 
at  all.  One  commenter  suggested 
shutting  down  the  nuclear  industry  or  at 
least  not  licensing  any  new  plants.  One 
commenter  was  opposed  to  the  trend  of 
deregulation  and  increasing  allowable 
exposures.  Another  specifically  warned 
the  Commission  not  to  invite  public 
criticism.  One  commenter  suggested 
that  the  Commission  would  be  taking 
back  authority  for  the  disposal  of  waste 
from  the  States.  Finally,  one  commenter 
was  opposed  to  the  concept  of  “below 
regulatory  concern’’  (BRC)  and  opposed 
this  rule  as  a  de  facto  BRC  regulation 
which  should  not  precede  the  debate 
and  adoption  of  a  BRC  policy. 

Many  of  these  comments  were  outside 
the  scope  of  the  rulemaking  and 
reflected  views  of  the  commenters.  No 
technical  data  or  other  supporting 
information  was  provided.  The 
Commission  believes  that  the  impacts  of 
incineration  of  waste  oil  are  likely  to  be 
insignificant.  In  any  case,  the  rule  does 
not  permit  the  total  releases  of  effluents 
to  exceed  existing  limits.  The  rule  does 
not  change  existing  effluent  limits 


(except  those  restricting  the  fraction  of 
total  effluents  from  oil  incineration  for 
those  licensees  already  authorized  to 
incinerate  waste  oil).  The  regulatory 
requirements  to  assure  compliance  with 
these  limits  continue  to  apply.  Thus,  the 
rule  does  not  constitute  a  BRC 
exemption.  The  only  direct  effect  of  this 
rulemaking  is  to  simplify  the 
administrative  process  associated  with 
the  use  of  one  alternative  disposal 
option  for  one  type  of  waste;  namely, 
the  incineration  of  contaminated  waste 
oil.  As  to  the  question  concerning  the 
authority  to  regulate  the  disposal  of 
radioactive  waste,  the  responsibility  of 
the  States  under  the  Low  Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  does  not  diminish  the 
regulatory  authority  of  the  NRC  nor  does 
this  rule  diminish  State  authorities.  The 
recently  enacted  Energy  Policy  Act  of 
1992  amends  the  Atomic  Energy  Act  to 
provide  the  States  with  authority  to 
regulate  the  disposal  or  off-site 
incineration  of  low-level  radioactive 
waste  exempted  frnm  regulation  by  the 
NRC  in  the  future.  The  Enerm  Policy 
Act  does  not  change  any  authorities 
with  respect  to  on-site  incineration. 

Some  commenters  specifically 
opposed  incineration  as  a  dispel 
alternative,  a  number  of  those  citing  the 
non-radiological  risks  from  the  toxic 
properties  of  waste  oil.  The  State  of 
Michigan,  although  generally 
supportive,  questioned  the  impact  of 
potential  toxic  emissions  and  suggested 
consideration  of  the  combined  risks  of 
radiation  and  toxic  exposures.  Another 
commenter  suggested  that  the  possible 
synergistic  effects  of  chemical  and 
radioactive  exposures  had  not  been 
adequately  assessed.  This  commenter 
was  also  concerned  that  unless  adequate 
temperatures  were  maintained  during 
incineration,  some  chemicals  would  not 
be  destroyed  but  instead  would  become 
volatilized  and  liberated  to  the 
environment. 

The  amount  of  oil  to  be  disposed  of 
by  all  nuclear  power  reactors 
collectively  represents  a  very  small 
fraction  of  all  used  oils  disposed  of 
annually.  This  rule  does  not  relieve  the 
licensee  from  complying  with  other 
applicable  Federal.  State,  and  local 
regulations  governing  any  other  toxic  or 
hazardous  property  of  these  materials. 
However,  the  Commission  recognizes 
that  there  is  some  potential  for  Ure 
release  of  toxic  materials  during  the 
incineration  process.  It  is  true  that  in 
order  to  achieve  complete  destruction  of 
the  organic  constituents  of  used  oil, 
incineration  must  be  carried  out  at 
sufficient  temperatures  and  with 
appropriate  residence  times  so  that  all 
the  oil  is  exposed  to  sufficient  heat  and 
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oxygen  for  complete  combustion. 
However,  a  high  percentage  of 
destruction  of  organics  would  he 
expected  in  any  case.  Even  a  very  small 
boiler  can  achieve  99  to  99.99  percent 
destruction  efficiency  for  hard-to-bum 
chlorinated  compounds.'  Also,  there  is 
considerable  incentive  for  the  licensee 
to  maintain  high  combustion  efficiency 
in  order  to  avoid  maintenance  problems, 
particularly  if  the  auxiliary  boiler  is 
used. 

Although  the  Environmental 
Protection  Agency  (EPA)  has  decided 
that  used  oil  should  not  be  listed  as  a 
hazardous  waste,  it  has  been  developing 
and  has  made  considerable  progress  in 
completing  regulations  which  would 
control  the  potential  hazards  of  both 
used  oil  recycling  and  disposal.  Some 
controls  are  applicable;  others  are  being 
considered.  It  will  be  necessary  for 
licensees  to  analyze  their  used  oil  to 
determine  if  it  exhibits  one  of  the 
characteristics  of  hazardous  waste  and 
to  determine  the  applicability  of  EPA  or 
State  requirements.  The  extent  of 
controls  will  vary  by  State,  because 
some  States  list  used  oil  as  a  hazardous 
waste  and  some  have  specific 
requirements  applicable  to  any 
incinerator. 

At  least  some  categories  of  used  oil 
may  present  a  significant  potential 
hazard  to  public  health  and  the 
environment.  As  noted,  during  the 
development  of  this  rule.  EPA  has  been 
in  the  process  of  developing  regulations 
pertaining  to  used  oil.  Because  the  EPA 
regulations  had  not  been  completed 
prior  to  Commission’s  consideration  of 
this  rule,  the  Commission  analyzed  the 
potential  impacts  of  releases  of  toxic 
material  firom  incineration  of  waste  oil 
assuming  no  particular  controls  were  in 
place. 

As  noted  in  the  environmental 
assessment  for  this  rule,  the  potential 
toxicants  fi-om  used  oil  fall  into  two 
classes:  organic  compoimds  and  metals. 
The  potential  health  effects  of  the  many 
possible  contaminants  are  varied.  Some 
contaminants  are  considered 
carcinogenic;  others  are  threshold 
toxicants,  i.e.,  substances  that  produce 
effects  on  health  only  above  certain 
"threshold”  concentrations.  More 
information  and  discussion  on  toxic 
constituents  of  used  oil  and  potential 
health  and  environmental  effects  can  be 
found  in  EPA  Federal  Register  notices 
(50  FR  1684;  January  11. 1985,  50  FR 
49164;  50  FR  49212;  and  50  FR  49258; 
November  29, 1985;  56  FR  48000; 
September  23, 1991,  57  FR  21524;  May 
20, 1992,  and  57  FR  41566;  September 


10, 1992).  These  documents,  as  well  as 
the  documents  cited  in  footnotes  2  and 
3,  are  available  for  inspection  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

The  EPA’s  original  decision  against 
listing  used  oil  as  hazardous  waste  was 
based  on  concerns  that  such  a  listing 
would  cause  used  oil  to  be  diverted 
from  industrial  burning  as  fuel  to  illegal 
dumping  (such  as  disposal  in  sewers, 
directly  on  the  ground,  and  in  landfills) 
and  that  illegal  dumping  would  result  in 
greater  environmental  harm  than 
industrial  burning.  When  this  rule  was 
proposed,  the  Commission  assumed  that 
the  impacts  fiom  toxic  constituents 
would  be  minimized  by  burning, 
because  burning  is  a  destructive  process 
that  is  expected  to  destroy  a  very  large 
fraction  of  the  organic  constituents.  In 
responding  to  the  environmental 
concerns  raised  by  the  public 
comments,  the  Commission  has 
examined  analyses  performed  by  the 
EPA  which  are  relevant  to  the 
evaluation  of  environmental  impacts  of 
burning  waste  oil  as  contemplated  by 
this  rule.  The  EPA  performed  analyses 
in  support  of  what  it  referred  to  as  its 
Phase  I  rule  (50  FR  49164;  November  29, 
1985)  because  it  was  a  first  step  in 
regulating  used  oil  with  further 
regulations  being  contemplated.  Based 
on  these  analyses,  EPA  established 
specifications  for  used  oil  fuel  which 
include  concentrations  of  toxic 
contaminants  (40  CFR  266.40(e)).  Used 
oil  fuel  which  meets  these  specifications 
can  be  burned  virtually  without 
restriction  because  EPA  has  concluded 
that  such  oil  when  burned  does  not 
present  a  significantly  greater  risk  than 
virgin  fuel  oil  (50  FR  1693;  January  11. 
1985).  The  EPA  analyses  considered  a 
number  of  potential  toxicants  released 
from  burning  used  oil  and  found  that 
those  that  potentially  present  risks  to 
public  health  and  safety  were  arsenic, 
cadmium,  chromium,  and  lead.  Thus, 
EPA  established  specific  concentrations 
for  these  elements.  Of  these,  lead  was  of 
most  concern  because  high  levels  were 
found  in  some  of  the  samples  analyzed. 
However,  lead  in  used  oil  was  largely 
attributable  to  contamination  of  crank¬ 
case  oils  with  leaded  gasoline  "blow- 
by”  (50  FR  1699;  January  11, 1985). 
Industrial  used  oil  including  reactor 
waste  oil  would  not  be  expected  to 
exceed  the  specification  for  lead  except 
for  some  segments  of  metalworking  oils 
which  constitute  a  small  percentage  of 
reactor  oils.  Thus,  lead  would  not 
contribute  a  significant  impact  when 
this  oil  is  burned.  Threshold  toxicants 
other  than  lead  were  not  considered  a 


significant  hazard,  leaving  potential 
cancer  risks  from  arsenic,  dunmium, 
and  cadmium  as  the  most  significant 
impact  of  burning  industrial  used  oil.  In 
proposing  its  Phase  I  rule,  EPA  was 
concerned  at  the  time  about  the 
widespread  uncontrolled  burning  of 
used  oil.  It  was  estimated  that 
approximately  600  million  gallons  of 
used  oil  were  being  burned  each  year  in 
every  conceivable  circumstance — in 
utility,  industrial,  commercial, 
institutional,  and  residential  sectors. 

The  EPA’s  analyses  included  a  worst- 
case  urban  scenario  where  used  oil  was 
burned  across  a  large  city  in  various 
types  of  boilers.  In  this  scenario,  over  25 
million  gallons  of  used  oil  were 
assumed  to  be  burned  in  the  study  area 
(nationally  well  over  1  billion  gallons  of 
heating  oil  are  burned  in  multiple 
family  dwellings  alone).'  The  used  oil 
was  burned  in  an  array  of  boilers  with 
significant  overlapping  of  plumes  that 
raised  the  ambient  levels  of  arsenic, 
cadmium,  and  chromium.  In  the  worst 
case,  it  was  assumed  that  the  oil 
contained  concentrations  of  these 
metals  at  the  90th  percentile  of  the  data 
available  at  the  time  of  the  study  and 
that  75  percent  of  the  metals  were 
released.  Based  on  these  assumptions, 
burning  of  used  oil  was  estimated  to 
result  in  exposure  of  the  portion  of  the 
population  Mdthin  5  kilometers  of  the 
center  of  the  urban  area  to  ambient 
concentrations  of  these  metals 
associated  with  an  increased  cancer  risk 
of  1  in  10,000  for  chromium,  1 1n  50,000 
for  arsenic,  and  1  in  500,000  for 
cadmium. 

All  nuclear  power  plants  together 
produce  on  the  order  of  300,000  gallons 
of  used  oil  per  year  or  about  0.05 
percent  of  the  amount  of  used  oil 
bvuned  annually.  ’The  NRC  staff 
estimates  that  1,000-15,000  gallons  per 
year  would  be  biuned  at  any  one  site 
under  this  rule.  The  circumstances  of 
this  incineration  would  difier  greatly 
from  the  worst-case  urban  scenario 
studied  by  EPA.  resulting  in  far  smaller 
potential  risks  than  those  estimated  for 
the  lurban  scenario.  Because  of  the  small 
quantities  of  oil  that  could  be  burned, 
the  greater  distances  from  release  points 
to  receptors,  and  the  distance  between 
sites,  etc.,  the  concentration  of  toxicants 
reaching  any  member  of  the  public,  and 
thus  the  resulting  risk,  would  be 
expected  to  be  a  very  small  fraction  of 
that  calculated  by  EPA  for  the  worst- 
case  urban  scenario.  Thus  these 
potential  risks  are  not  considered  a 
significant  impact  on  the  environment. 


>  PEDCo  Environmental,  Inc,  Risk  AuMsment  of 
Waste  Oil  Burning  in  Boilers  and  Space  Heaters, 
EPA/530-SW-84-011,  August  ISSt. 


’  Environmental  Protection  Agency  (50  FR  49164; 
November  29, 1985)  noted  at  p.  49180. 
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In  addition  to  the  metals  discussed 
above,  the  used  oil  specification 
includes  a  limit  of  4000  ppm  of  total 
halogens  primarily  designed  to  limit  the 
halogenated  solvent  concentration  of  oil 
burned  in  non-industrial  boilers.  The 
EPA  regulations  cdso  iiu:lude  a 
rebuttable  presumption  that  used  oil 
containing  more  that  1000  ppm  total 
halogens  is  a  hazardous  waste  because 
it  has  been  mixed  with  halogenated 
hazardous  waste  266.40(c)).  In  any 
case,  although  used  oil  may  be 
incidentally  contaminated  with  small 
amounts  of  solvents,  used  oil  as 
generated  would  generally  not  be 
expected  to  exceed  the  us^  oil 
specification  for  total  halogens  in  the 
absence  of  deliberate  mixing  with 
hazardous  waste. 

The  burning  of  virgin  oil  (i.e.,  oil 
which  has  not  been  previously  used  and 
thus  not  contaminated  by  use)  results  in 
some  release  of  toxicants.  Because  the 
EPA  was  evaluating  the  impacts  of 
burning  oil  in  whim  a  fraction  of  virgin 
oil  was  replaced  with  used  oil,  the 
impacts  from  those  toxicants  omtained 
in  used  oil  prior  to  use  were  considered 
inapplicable  to  setting  the  used  oil  fuel 
specification.  Because  in  burning  used 
oil  in  an  auxiliary  boiler  or  co-located 
fossil  fuel  plant  imder  this  rule,  the 
licensee  would  also  be  replacing  a 
fraction  of  virgin  fuel  oil,  only  the 
incremental  impacts  of  contaminants 
resulting  from  use  would  be  applicable. 
However,  in  the  case  of  an  incinerator, 
all  emissions  resulting  from  the  burning 
of  used  oil,  would  be  an  addition  to 
existing  emissions.  The  risks  associated 
with  toxicants  contained  in  oil  prior  to 
use,  while  difficult  to  characterize,  have 
been  estimated,  and  found  to  be 
generally  less  than  the  risks  from 
contaminants  resulting  from  use.  and 
thus  would  also  not  be  significant  imder 
these  circumstances. 

Since  the  proposed  rule  was 
published  and  tnis  analysis  was  first 
developed,  EPA  has  developed  new 
information  on  contamination  levels  by 
major  category  of  used  oil.  A  summary 
of  ^s  data  base  was  published  in  the 
Federal  Register  on  Saptember  23, 1991 
(56  FR  48000),  together  with  a 
supplemental  notice  of  proposed 
rulemaking  concerning  used  oil 
management  standards.  Based  on  this 
recently  developed  information,  EPA 
has  also  completed  its  reconsideration 
of  listing  used  oil  as  hazardous  waste. 
EPA  found  that  all  used  oils  do  not 
typically  and  frequently  meet  the 
technic^  criteria  for  listing  a  waste  as 
hazardous  waste  and  has  decided  not  to 
list  used  oils  destined  for  disposal  as 
hazardous  waste  (57  FR  21524;  May  20, 
1992).  The  EPA  h^  also  just 


promulgated  a  final  listing  decision  for 
used  oils  that  are  recycled  and  a  final 
rule  on  used  oil  management  standards 
(57  FR  41566;  September  10, 1992),  and 
has  concluded  that  the  regulations  in 
place  including  those  just  issued 
adequately  protect  human  health  and 
the  environment  and  that  recycled  used 
oil  need  not  be  listed  as  a  hazardous 
waste.  The  Commission  has  reviewed 
the  newer  data  and  concluded  that  it 
does  not  change  the  major  conclusions 
related  to  the  environmental  impacts  of 
burning  reactor  waste  oil.  In  fact,  the 
data  suggests  that  the  level  of  toxic 
constituents  in  industrial  \ised  oils  are 
generally  lower  than  previously 
assumed  from  the  generic  data. 

Industrial  used  oils  include  reactor 
waste  oils. 

In  response  to  the  miestion  of 
synn^sm  in  the  comoined  effects  of 
chemical  and  radiation  exposure,  little 
is  presently  known  about  the  extent  of 
s)rneigism  of  various  risk  factors.  For  the 
most  part,  regulatory  controls  are  based 
on  overall  risks  from  individual  medfic 
toxicants;  although,  in  the  case  of 
radiation,  doses  horn  various 
radionuclides  are  considered  together.  It 
has  not  been  possible  to  fully  accoimt 
for  any  hypothesized  potential 
synergism  of  various  sources  of  risk. 
However,  releases  of  both  radiological 
constituents  and  other  toxics  associated 
with  the  incineration  of  waste  oil  from 
nuclear  power  plants  are  extremely  low 
and,  therefore,  could  be  responsible  for 
only  an  extremely  small  part  of  any 
potential  synergistic  effects. 

Two  commenters  raised  questions 
about  othw  potential  impacts  which  had 
not  been  discussed  in  the  proposed  rule; 
specifically,  worker  exposiires.  One  of 
these  commenters  was  also  concerned 
with  the  potential  contamination  of  the 
auxiliary  boiler  and  the  resultant 
increased  wastes  to  be  disposed  of  at 
decommissioning  as  well  as  the 
potential  cost  of  establishing  the  area  as 
a  radiation  zone. 

Occupational  exposures  would  be 
expected  to  be  very  small  and  no  greater 
than  those  associated  with 
solidification,  transport,  and  burial  of 
the  waste  oil  at  a  low-level  waste 
disposal  site.  As  suggested  by  the 
commenter,  there  is  some  potential  for 
contaminating  the  auxiliary  boiler  if  it  is 
used  to  incinerate  contaminated  oils. 
Licensees  should  consider  the  potential 
for  contamination  of  any  equipment  that 
is  used  for  incineration.  Factors  such  as 
concentration  of  the  radionuclides  in 
the  oil,  combustion  efficiency,  and 
maintaining  minimum  off-gas 
temperaUires  will  affect  the  degree  of 
contamination.  Although  contamination 
of  equipment  can  be  minimized,  the 


impact  of  this  contamination  could 
partially  offset  the  savings  in  waste 
disposal  space  and  cost  achieved 
through  incineration.  As  to  the  question 
of  establishing  an  area  as  a  radiation 
zone,  the  auxihary  boiler,  or  other 
equipment  used  for  incineration  of 
waste  oil,  would  be  within  an  area 
controlled  by  the  licensee.  In  no  case 
would  incineration  be  expected  to  result 
in  radiation  levels  requiring  additional 
controls;  that  is,  no  new  areas  would  be 
established  as  “radiation  areas.” 

One  commenter  argued  that  a  license 
amendment  should  continue  to  be 
required  because  of  the  public’s  right  to 
a  hearing  on  an  amendment  and  because 
the  public  scrutiny  and  case-by-case 
staff  evaluation  would  ensure  that 
applicable  reqmrements  are  complied 
with.  This  commenter  also  argued  that 
the  license  amendment  process  should 
continue  until  more  specific 
information  is  available  such  as  a 
complete  characterization  of  wastes. 
Another  commenter  was  also  concerned 
that  there  would  be  no  assurance  that 
technical  specifications  will  be 
complied  with,  particularly  because 
normal  emissions  would  be  expected  to 
increase  as  plants  age. 

The  potentially  affected  public  has  an 
opportimity  for  a  hearing  on  a  license 
amendment  few  a  nuclear  power  reactor. 
However,  the  rule,  both  as  proposed  and 
as  now  promulgated  in  final  form,  only 
pwmits  the  incineration  of  waste  oil 
onsite,  if  perfrnmed  in  compliance  with 
existing  regulatory  requirements 
including,  in  particular,  existing 
effluent  limits.  Amendment  of  licenses 
to  authorize  this  activity  is  considered 
unnecessary.  The  Commission  will  use 
its  authority  to  inspect  and  take 
enforcement  action  to  ensiire 
compliance  with  effluent  limits  as  it 
does  its  other  requirements.  Given  this 
approach,  the  Commission  was  of  the 
opinion  that  the  issues  presented  by  the 
proposed  rule  would  be  more 
appropriately  resolved  in  a  rulemaking 
proceeding.  In  accordance  with 
customary  NRC  procedure,  the  proposed 
rule  was  published  for  comment  for  the 
express  purpose  of  giving  interested 
members  of  the  public  an  opportunity  to 
present  their  concerns  and  comments  on 
these  issues  to  the  Commission. 

One  commenter  suggested  that  a  more 
comprehensive  environmental  analysis 
may  indicate  that  incineration  is  not  the 
best  alternative  but;  possibly,  onsite 
reprocessing  would  be  because  it  would 
conserve  petroleum  resources  and 
eliminate  the  release  of  combustion 
products  to  the  atmosphere.  This 
commenter  also  suggested  that  this  rule 
would  discourage  storage  for  recycling 
which  the  commenter  viewed  as 
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contrary  to  NEPA  (National 
Environmental  Policy  Act). 

Because  most  oil  which  is  recycled  is 
used  as  industrial  fuel,^  recycling  would 
not  eliminate  the  potential  for 
atmospheric  emissions.  Onsite 
reprocessing  would  involve  the  removal 
of  small  amounts  of  radioactive 
contamination  so  that  the  oil  could  be 
reused  offsite.  This  option  constitutes 
treatment  and  recycle  rather  than 
disposal.  Unless  the  Commission 
develops  specific  exemptions  for  low 
concentration  oils,  decontamination 
must  be  completed  to  the  extent  that  no 
radioactivity  is  detectable  using 
measurement  techniques  approved  for 
environmental  monitoring.  Because 
some  oils  cannot  be  sent  to  low-level 
waste  disposal  facilities  and  the  cost  of 
disposing  of  the  other  oil  that  can  be 
sent  has  been  escalating,  recycling  of 
used  oil  is  getting  more  attention  by  the 
industry.  Some  means  of  incineration 
(i.e.,  use  in  the  auxiliary  boiler)  may 
also  result  in  a  small  increase  in  energy 
recovery  over  the  practice  of 
solidification  and  burial  at  a  LLW 
disposal  facility,  which  never  involves 
eventual  energy  recovery.  The 
environmental  impacts  of  either  onsite 
incineration  or  decontamination  for 
recycle  are  very  low.  There  appears  to 
be  no  reason  to  restrict  either  alternative 
beyond  whatever  EPA  regulations  will 
be  applicable  in  either  case.  Excessive 
storage  onsite  for  potential  future 
recycling,  however,  involves  some  risk 
from  fire  or  leakage.  Storage  may  also 
require  the  facility  to  obtain  the 
necessary  permits  under  RCRA. 

One  commenter  was  concerned  with 
the  possibility  that  the  ash  from 
incineration  would  be  mixed  waste 
which  would  add  to  the  problem  of 
waste  disposal.  The  EPA  recommended 
that  the  rule  clarify  that  the  ash  needs 
to  be  monitored  for  heavy  metals  to 
determine  whether  RCRA  (Resource 
Conservation  and  Recovery  Act) 
requirements  apply. 

Although  the  asn  may  be  mixed 
waste,  only  a  small  quantity  of  ash  is 
produced  when  compared  to  the  volume 
of  contaminated  oil  incinerated. 
Therefore,  the  ash  does  not  contribute 
significantly  to  the  overall  problem  of 
mixed  wastes.  Because  the  ash  is  being 
produced  at  the  licensee’s  site,  adequate 
control  can  be  assured.  In  addition,  the 
rule  makes  clear  that  licensees  are  not 
relieved  from  complying  with  other 
Federal,  State  and  local  regulations 
which  may  be  applicable  to  other  toxic 
or  hazardous  properties  of  these 
materials. 


>EPA  (51  FR  41900;  November  19. 1986)  noted 
at  p  41902. 


Some  of  the  commenters  supporting 
the  proposed  rule  expressed  the 
rationale  for  their  support.  Some, 
including  the  State  of  Indiana,  noted  the 
small  public  health  and  safety  and 
environmental  impacts.  Some, 
including  the  State  of  Indiana  and  the 
Texas  Low-Level  Radioactive  Waste 
Disposal  Authority,  cited  the  benefits  in 
cost  savings  or  savings  in  low-level 
waste  bureau  space,  and  one,  the  added 
flexibility.  One  commenter  provided 
information  concerning  the  practicality 
of  incineration  in  general  and  of  using 
used  oil  in  the  startup  boiler  in 
particular.  Many  of  the  commenters  that 
supported  the  rule  made  suggestions  for 
changes  or  clarifications. 

Two  commenters  suggested  a  broader 
definition  of  waste  oil  such  that 
synthetic  oils  and  cutting,  penetrating, 
and  some  other  classes  of  oils  could  be 
incinerated.  The  commenters  also 
suggested  that  non-waste  oils  (such  as 
solvents,  degreasers,  grease,  diesel  fuels, 
etc.)  need  not  be  segregated  from 
radiologically  contaminated  waste  oils. 
They  also  proposed  that  waste  oils  used 
in  maintenance  be  included. 

Synthetic  oils  were  inadvertently 
rather  than  purposefully  left  out  of  the 
definition  of  waste  oil  in  the  proposed 
rule  and  are  included  in  the  definition 
in  the  final  rule.  It  would  serve  no 
useful  purpose  to  treat  synthetic  and 
petroleum  derived  used  oils  differently 
and  require  identification  and 
segregation  of  these  oils.  Cutting  and 
penetrating  oils,  metalworking  oils,  etc., 
were  not  specifically  identified  in  the 
information  supplied  with  the  petition 
or  the  Brookhaven  report,  “Evaluation 
of  Potential  Mixed  Wastes  Containing 
Lead,  Chromium,  Used  Oil,  or  Organic 
Liquids”  (NUREG/CR— 4730)  *  which 
was  referenced  in  the  proposed  rule  and 
the  regulatory  analysis  with  regard  to 
quantities  and  concentrations  of  waste 
oil.  Thus,  these  types  of  oil  were  not 
specifically  considered.  Based  on  the 
survey  information  in  these  reports, 
however,  these  other  oils  would  be 
expected  to  be  a  small  percentage  of  the 
radioactively  contaminated  used  oil 
needing  disposal.  From  the  perspective 
of  radiological  impacts,  there  is  no  need 
to  limit  the  type  of  used  oil  which  can 
be  incinerate.  (The  above  discussion 
on  toxic  constituents  considered  all 
types  of  used  oils.)  The  licensee  will  be 


*  Copie*  of  NUREG*  may  be  purchased  bom  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161.  A  copy  is 
available  for  inspection  and/or  copying  in  the  NRC 
Public  Document  Room.  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC 


required  to  demonstrate  that  effluents 
meet  existing  radiological  limits 
established  under  10  CFR  part  20  and 
part  50,  appendix  I  and  will  be 
responsible  for  ensuring  that  the 
techniques  used  for  determining  the 
radiological  contents  are  adequate. 
Accordingly,  the  rule  has  been  changed 
to  include  a  broader  range  of  oil  types. 
The  licensee,  however,  will  have  to 
exercise  care  in  determining  which  oils 
should  be  incinerated  in  the  equipment 
to  be  used  considering  both  tei^nical 
constraints  and  compliance  with  other 
applicable  Federal.  State,  and  local 
reflations. 

Uncontaminated  “non-waste”  oils  are 
not  subject  to  the  Commission's 
disposal  requirements,  but,  if  the 
uncontaminated  oils  are  mixed  with 
radioactively  contaminated  oil,  they 
become  part  of  a  mixtiue  which  is 
radioactively  contaminated  and, 
therefore,  subject  to  NRC  requirements. 
Care  should  be  taken  prior  to  any 
mixing  to  ensure  that  oils  have  l^n 
sufficiently  characterized  to  determine: 

(1)  The  applicability  of  any 
requirements  such  as  EPA  or  State 
requirements; 

(2)  The  radioactive  content  (if  there 
could  be  problems  getting  representative 
samples  bom  a  resultant  mixture);  and 

(3)  The  technical  suitability  of  the 
potential  mixture  for  incineration,  i.e., 
compatibility  with  equipment  used, 
water  content,  etc. 

Within  the  context  of  the  proposed 
rule,  the  word  “operation”  in  the 
definition  of  waste  oil  was  intended  to 
include  associated  maintenance 
activities.  For  clarification,  the  words 
“and  maintenance”  have  been  added  to 
the  final  rule. 

Two  commenters  suggested  that  the 
rationale  for  allowing  incineration  of 
waste  oil  generated  onsite  would  also 
apply  to  the  incineration  of  oil  from 
other  plants  if  the  same  controls  and 
limits  were  applied,  so  that  a  utility 
would  only  need  one  incinerator  to 
dispose  of  oil  from  its  several  plants. 

While  this  may  be  the  case,  the  focus 
of  this  rulemaking  proceeding  has  been 
limited  to  the  onsite  incineration  of 
waste  oil  generated  on,  not  off,  the 
reactor  site.  At  the  present  time,  the 
Commission  believes  that  questions 
relating  to  the  onsite  disposal  at  the  site 
of  a  particular  reactor  of  waste  oil 
generated  by  reactors  located  at  other 
sites  are  better  handled  on  a  case-by¬ 
case  basis. 

Another  commenter  suggested  that 
offsite  incineration  be  allowed  with  the 
condition  of  proper  ash  disposal.  Two 
others,  including  the  petitioners, 
suggested  the  Commission  reconsider 
the  other  options  originally  raised  in  the 
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petition.  Another  commenter,  the  State 
of  Texas,  simply  noted  support  for  other 
methods  of  volume  reduction.  The 
petitioners  also  criticized  the 
Commission  for  vagueness  in  the 
reasons  given  for  not  granting  the 
petition  in  its  entirety,  suggesting  that 
their  analysis,  provided  as  a  comment  to 
the  notice  of  receipt  of  petition,  was 
ignored. 

The  August  29. 1988  (53  FR  32914), 
Federal  Register  notice  presenting  the 
proposed  rule,  also  included  an 
indication  of  the  NRC’s  intent  to  deny 
without  prejudice  the  other  alternatives 
proposed  by  the  petitioners.  The 
primary  reason  far  that  denial,  as  stated 
in  the  notice  of  proposed  rulemaking 
and  reiterated  in  the  discussion  of  the 
petition  in  this  document,  was  that 
more  complete  information  would  be 
needed  for  a  rulemaking  to  allow  any  of 
the  other  alternatives  raised  by  the 
petitioners.  Reconsideration  of  these 
alternatives  is  outside  the  scope  of  this 
rulemaking.  As  to  the  petitioners’ 
contention  that  their  analysis  of 
comments  was  ignored,  this  analysis 
was  considered  along  with  the  original 
petition,  the  other  public  comments, 
and  the  referenced  report  (NUREG/CR- 
4730).  The  specific  deficiencies  of  the 
petitioners’  comment  analysis  were  not 
discussed  separately. 

One  commenter  suggested  the 
Commission  make  a  trial  run,  using 
contaminated  oil,  of  a  new  technology, 
a  plasma  arc  designed  to  break  down 
toxic  chemicals.  Although  this 
technology  may  present  an 
environmentally  sound  alternative, 
these  matters  are  outside  the  scope  of 
the  proposed  rule. 

One  commenter  suggested  that  only 
one  generic  §  50.59  review  should  be 
required  rather  than  individual  site 
specific  reviews  for  each  plant.  Two 
other  commenters  suggested  that  the 
Commission  clarify  that  the  purpose  of 
the  §  50.59  review  was  not  to  determine 
if  burning  of  waste  oil,  in  and  of  itself, 
constitutes  an  unreviewed  safety 
question  but  to  review  the  plant  specific 
equipment  and  procedural  alterations 
attendant  to  this  process. 

The  safety  of  burning  waste  oil  at  a 
reactor  site  cannot  be  determined 
generically.  There  may  be  some  effect 
on  the  safety  of  reactor  operation  if 
incineration  is  not  properly  planned. 
Therefore,  it  is  necessary  that  a  plant 
spxecific  determination  be  made,  in 
accordance  with  §  50.59.  to  ensure  that 
the  specific  equipment  and  procedural 
changes  involved  with  the  incineration 
will  not  adversely  affect  reactor  safety. 

The  State  of  Michigan  suggested  a 
separate  additional  effluent  limit  of  1 
mrem/year  for  waste  oil  incineration. 


Another  commenter  questioned  whether 
the  maximum  quantity  reported  (5000 
gal/yr)  would  conform  to  the  "proposed 
dose  limit’’  of  1  mrem/yr  to  the  general 
public.  The  State  of  Texas  suggested 
that  the  NRC  use  available  dose 
assessment  computer  codes  to  verify 
that  this  "reference  dose’’  (1  mrem/year) 
will  hot  be  exceeded. 

As  indicated  in  the  proposed  rule, 
there  is  not  buough  information  to  select 
a  specific  radioactivity  concentration  or 
dose  limit  for  waste  oil  incineration.  It 
is  projected  that  in  most,  if  not  all  cases, 
effluents  from  contaminated  waste  oil 
incineration  will  constitute  only  a  small 
fraction  of  total  effluents.  However,  it  is 
not  considered  necessary  to  establish  a 
separate  effluent  limit  for  waste  oil 
incineration,  as  long  as  the  total  amount 
of  radioactivity  in  the  effluents  released 
from  the  plant,  including  releases  from 
incineration  of  waste  oil,  continues  to 
conform  to  existing  effluent  limits 
established  under  10  CFR  part  50. 
appendix  !  and  10  CFR  part  20. 

A  number  of  commenters  suggested 
changes  that,  in  fact,  are  not  needed  to 
satisfy  the  intent  of  the  commenter.  Two 
commenters  suggested  that  the  rule  be 
revised  to  allow  transfer  to  an  offsite 
licensed  vendor. 

Nothing  in  this  rule  or  in  other 
regulations  restricts  the  licensee  from 
transferring  waste  oil  to  an  offsite 
licensed  “vendor,’’  i.e.,  persons 
authorized  to  receive  these  materials. 
This  alternative  was  not  mentioned  in 
the  preamble  of  the  proposed  rule 
because  at  the  time  there  was  no  facility 
licensed  to  accept  radioactively 
contaminated  waste  oil  for  disposal 
other  than  LLW  disposal  facilities.  Two 
commenters  suggested  that  “site"  be 
defined  as  the  region  "within  the  site 
boundary,"  and  one  of  these  suggested 
that  the  site  boundary  be  further  defined 
in  order  to  provide  consistency  in  the 
interpretation  of  “onsite”  disposals. 

“Onsite”  in  normal  usage  means 
"within  the  site  boundary.”  A  formal 
definition  is  considered  unnecessary. 
Presently,  the  site  or  site  boundary  is 
defined  in  the  individual  technical 
specifications  for  each  license. 

However,  the  rule  has  limited  the 
incineration  to  the  site  where  the  waste 
oil  is  generated,  in  part  so  that  any 
releases  of  radioactive  material  would 
be  covered  by  the  effluent  limits  in  the 
technical  specifications  established 
under  part  20  and  appendix  I  to  part  50. 
The  licensee’s  decision  on  the  specific 
location  for  incineration  will  depend  on 
its  ability  to  demonstrate  compliairce 
with  those  limits  applicable  to  releases 
of  effluents  to  unrestricted  areas.  The 
provision  in  §  20.305(b)(3)  (or 
§  20.2004(b)(3)),  which  states  that 


§  20.305  (or  §  20.2004)  supersedes 
inconsistent  license  conditions  or 
technical  specifications,  is  primarily 
intended  to  eliminate  the  need  for 
amendment  of  license  conditions  or 
technical  specifications  to  identify  any 
new  release  points  or  specific  sampling 
methods  and  to  remove  any  restrictions 
from  licensees  already  authorized  to 
incinerate  oil  which  would  not 
otherwise  be  applicable  under  this  rule. 

Three  commenters  suggested  the 
alternative  of  using  mobile  incinerators. 
One  commenter  thought  it  should  be 
clarified  that  options  other  than  those 
mentioned  in  the  proposed  rule  would 
be  acceptable  including  also  central 
station  power  plant  boilers. 

The  preamble  to  the  proposed  rule 
mentioned  the  options  of  use  of  an 
existing  auxiliary  boiler  or  incinerator 
or  an  incinerator  constructed 
specifically  for  the  purpose  of  burning 
waste  oil.  This  was  merely  to  illustrate 
the  range  of  options  which  may  be 
involved,  not  to  limit  the  options. 
Nothing  in  the  rule  would  restrict  the 
use  of  central  station  power  plant 
boilers  or  mobile  incinerators  if  they  are 
onsite.  The  use  of  this  type  of 
equipment  at  the  site  of  a  licensed 
nuclear  reactor  would  be  governed  by 
the  reactor  license  issued  under  10  CFR 
part  50. 

The  State  of  New  Jersey  wanted  the 
effluents  from  incineration  to  be 
reported  in  the  semiannual  effluent 
report.  Effluents  from  incineration  are 
not  exempted  from  effluent  reporting 
requirements  contained  in  10  CFR 
50.36a(a)(2)  and  therefore  will  be 
reported. 

The  State  of  Michigan  suggested  the 
Commission  mention  that  other  Federal, 
State,  and/or  local  regulations  must  be 
complied  with.  This  provision  was  in 
the  proposed  rule  and  remains  in  the 
final  rule  as  an  amendment  to 
§  20.305(c).  This  provision  is  also 
contained  in  the  existing  §  20.2007. 

Several  other  clarifications  were 
suggested  by  commenters.  One 
commenter  suggested  clarifying  that 
appendix  I  limits  be  met  on  an  annual 
average  basis  only. 

Radiological  release  limits  contained 
in  facility  technical  specifications 
which  implement  10  CFR  p>art  20  and 
part  50,  appendix  I  contain  a  range  of 
limits  including  quarterly  limits  and 
instantaneous  limits.  The  rule  does  not 
relieve  licensees  from  the  obligation  to 
comply  with  the  requirements  of  the 
Commission’s  regulations  and 
§§  20.305(b)(3)  and  20.2004(b)(3)  do  not 
supersede  the  existing  limits  governing 
total  effluent  releases.  Accordingly, 
licensees  continue  to  be  required  to 
satisfy  the  total  radiological  effluent 
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release  limitations  set  forth  in  the 
facility  technical  specifications. 

Another  commenter  suggested 
clarification  that  the  rule  is  not  intended 
to  require  a  cost-benefit  analysis 
pursuant  to  §  50.34a. 

As  noted  in  the  proposed  rule, 
licensees  are  required  imder  §  50.71(e) 
to  periodically  update  their  FSAR,  and 
in  so  doing,  submit  descriptions  of 
equipment  and  procedures  to  the  extent 
that  there  have  been  changes  to  the 
information  previously  submitted  under 
§  50.34(b)(2)(i)  and  (b)(3)  and  §  50.34a. 

No  cost-benefit  analysis  is  required. 

Some  commenters,  including  EPA 
and  the  State  of  Michigan,  suggested 
clarifying  other  applicable  requirements 
such  as: 

(1)  A  RCRA  permit  may  be  required 
for  some  oils  if  they  exhibit  haz^ous 
characteristics  even  though,  at  the 
present  time,  used  oil  as  a  class  is  not 
a  listed  hazardous  substance; 

(2)  Some  States  do  classify  used  oil  as 
hazardous; 

(3)  State  requirements  governing  any 
incineration  may  apply  requiring  case- 
by-case  review  by  ^e  State;  and 

(4)  EPA  may  require  a  permit  for 
radioactive  releases  under  the  Clean  Air 
Act. 

Obviously  the  situation  in  each  State 
may  vary.  Also,  a  number  of  actions 
have  been  recently  completed  or  are 
under  consideration  by  EPA  and  the 
States.  Thus,  requirements  are  in  a  state 
of  flux.  The  Commission  cannot  identify 
all  other  requirements  which  may  be 
applicable  but  can  only  note  that  these 
types  of  requirements  exist  and  must  be 
carefully  considered.  As  clearly  stated 
in  §  20.305(c)  and  in  §  20.2007,  this  rule 
in  no  way  affects  their  applicability. 

Two  commenters  were  concerned  that 
the  potential  applicability  of  RCRA  or 
State  requirements  would  limit  the 
usefulness  of  the  rule. 

If  waste  oil  is  classified  as  mixed 
waste,  it  presently  may  not  be  disposed 
of  at  a  LLW  burial  site.  This  presents 
licensees  with  even  more  of  a  problem, 
particularly  if  the  quantity  of  oil  stored 
onsite  approaches  the  quantity  limits 
imposed  for  fire  safety.  On  May  20, 1992 
(57  FR  21524),  EPA  published  a  notice 
of  a  decision  not  to  list  used  oil  destined 
for  disposal  as  hazardous  waste. 
However,  based  on  EPA’s  data 
published  in  the  Federal  Register  on 
September  23. 1991  (56  FR  48000),  it 
appears  that  although  a  significant 
portion  of  industrial  waste  oil,  like  that 
generated  by  nuclear  power  plants,  will 
be  identified  as  hazardous  waste 
through  testing  for  the  characteristic  of 
toxicity,  more  than  half  of  this 
industrial  waste  oil  will  not  be 
Identified  as  hazardous.  Thus,  a  portion. 


but  not  all,  of  the  radioactively 
contaminated  waste  oil  horn  reactors 
will  be  mixed  waste.  In  any  given  State, 
it  will  depend  on  individual  State 
regulations.  Although  the  burden  of 
meeting  RCRA  or  State  requirements 
may  increase  the  cost  of  incineration, 
this  alternative  would  still  be  expected 
to  be  of  value. 

One  commenter  objected  to  the  term 
“limited”  in  reference  to  the  required 
changes  in  the  ODCM  (Ofisite  I^se 
Calculation  Manual)  which  the 
commenter  contends  are  always 
extensive. 

The  Commission  recognizes  that 
making  any  change  to  the  ODCM  m^ 
involve  significant  administrative  efiort. 
However,  the  changes  required  to  order 
to  account  for  the  effluents  from  waste 
oil  incineration  are  relatively  limited — 
primarily  related  to  the  fact  that  a  new 
point  of  release  may  be  involved. 

Conclusion 

As  indicated  in  the  responses  to  the 
comments,  ffle  Commission  has  decided 
to  adopt  the  rule  as  proposed  with 
minor  modifications.  Because  the  rule 
will  allow  a  licensee  to  adopt  a 
potentially  more  cost-  and  risk-effactive 
means  of  disposing  of  waste  oil  while 
maintaining  existing  limits  on  plant 
effluents,  the  net  impact  of  this  action 
should  be  positive.  For  licwisees  who 
elect  to  process  waste  oils  in  this 
fashion,  monitoring  and  maintaining 
records  on  waste  oil  disposal  activities 
will  be  covered  by  other  existing 
regulatory  requirements  set  forth  in  Part 
20  and  Part  50.  Appendix  I.  These 
requirements  are  implemented 
primarily  through  technical 
specifications  established  under 
§  50.36a.  In  addition,  risks  associated 
with  transportation  to  the  LLW  disposal 
facility  or  other  treatment  or  disposal 
facility  are  eliminated  and  toxic  and  fire 
hazard  associated  with  storage  would 
likely  be  reduced.  It  should  be  noted 
that  any  solid  radioactive  residues 
produced  in  burning  the  waste  oil 
would,  for  purposes  of  regulation,  be 
treated  as  any  other  radioactive  solid 
waste. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  reviewed  the 
environmental  assessment  and  finding 
of  no  significant  environmental  impact 
published  in  the  Federal  Register  on 
August  29, 1988  (53  FR  32917-32919)  in 
connection  with  the  proposed  rule.  TRe 
Commission  has  also  considered  the 
public  comments  and  the  changes  in  the 
text  of  the  final  rule,  in  particular,  the 
public  comments  relating  to 
environmental  matters  and  the 


additional  discussion  of  the 
environmental  impacts  prepared  in 
response  to  those  comments.  The 
environmental  assessment  has  been 
modified  to  be  consistent  with  the 
discussion  in  this  preamble  concerning 
the  environmental  impacts  of  toxic 
emissions  from  burning  used  oil.  The 
Commission  has  determined  that  the 
public  comments,  the  additional 
consideration  of  toxic  impacts,  and  the 
changes  made  to  the  text  do  not  affiect 
the  conclusion  reached  in  the  earlier 
finding  of  no  significant  impact.  The 
Commission  has  concluded  that  this 
amendment  to  10  CFR  20.305  and 
20.2004  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  revised  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  and 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

Paperwork  Reduf:tion  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3501 
et  seq.).  Existing  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  approval 
numbers  3150-0011  and  3150-0014. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
That  analysis  examines  the  costs  and 
benefits  of  the  alternative  courses  of 
action  considered  by  the  Commission. 
The  analysis  is  available  for  inspection 
at  the  NRC  Public  Document  Room, 

2120  L  Street  NW.  (Lower  Level), 
Washington.  DC  Single  copies  of  the 
analysis  may  be  obtained  ^m 
Catherine  R  Mattsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC.  20555  Telephone  (301)  492-3638. 

Regulatwy  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  only  affects  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  “small  entities”  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Smell 
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Business  Administration  at  13  CFR  part 

121. 

Backlit  Analysis 

The  NRC  has  determined  that  the 
backht  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subiects  in  10  CFR  Part  20 

Byproduct  material.  Criminal  penalty. 
Licensed  material.  Nuclear  materials. 
Nuclear  pow'er  plants  and  reactprs. 
Occupational  safety  and  health. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Source  material.  Special 
nuclear  material.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Secs.  53, 63, 65,  81, 103, 104, 
161, 182, 186,  68  Stat.  930,  933,  935,  936, 

937,  948, 953,  955,  as  amended  (42  U.S.C 
2073,  2093,  2095,  2111,  2133,  2134,  2201, 
2232,  2236),  secs.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5546). 

Section  20.408  also  issued  under  secs.  135, 
141,  Pub.  L  97-425,  96  Stat.  2232,  2241  (42 
U.S.C  10155, 10161). 

For  the  purposes  of  sec.  233, 68  Stat.  958, 
as  amended  (42  U.S.C  2273),  §§  20.101, 
20.102,  20.103  (a),  (b),  and  (f),  20.104  (a)  and 
(b),  20.105(b),  20.106(b),  20.201,  20.202(a), 
20.205,  20.207,  20.301,  20.303,  20.304, 
20.305,  20.1102,  20.1201-20.1204,  20.1206, 
20.1207,  20.1208,  20.1301,  20.1302,  20.1501, 
20.1502,  20.1601  (a)  and  (d),  20.1602, 
20.1603,  20.1701,  20.1704,  20.1801,  20.1802, 
20.1901(a),  20.1902,  20.1904,  20.1906, 
20.2001,  20.2002,  20.2003,  20.2004,  20.2005 
(b)  and  (c),  20.2006,  20.2101-20.2110, 

20.2201- 20.2206,  and  20.2301  are  issued 
under  sec.  161b.,  68  Stat.  948,  as  amended, 
(42  U.S.C  2201(b))  and  $  20.2106(d)  U  issued 
under  the  Privacy  Act  of  1974,  Pub.  L  93- 
579, 5  U.S.C  552a;  and  $§  20.102,  20.103(e), 
20.401-20.407,  20.408(b),  20.409,  20.1102(a) 
(2)  and  (4),  20.1204(c),  20.1206  (g)  and  (h), 
20.1904(c)(4).  20.1905  (c)  and  (d),  20.2004(b), 
20.2005(c),  20.2006  (bHd).  20.2101-20.2103, 
20.2104  (b)-(d).  20.2105-20.2108,  and 

20.2201- 20.2207  are  issued  under  sec.  161o, 
68  Stat.  950,  as  amended  (42  U.S.C.  2201(o)). 

2.  Section  20.305  is  revised  to  read  as 
follows: 


}  20.305  Treatment  or  diepoeal  by 
(rtcirteration. 

(a)  A  licensee  may  treat  or  dispose  of 
licensed  material  by  incineration  only: 

(1)  As  authorizecT by  paragraph  (b)  of 
this  section:  or 

(2)  If  the  material  is  in  a  form  and 
concentration  specified  in  §  20.306;  or 

(3)  As  specifically  approved  by  the 
Commission  pursuant  to  §  20.106(b)  or 
§  20.302. 

(b)  (1)  Waste  oils  (petroleum  derived 
or  synthetic  oils  used  principally  as 
lubricants,  coolants,  hydraulic  or 
insulating  fluids,  or  metalworking  oils) 
that  have  been  radioactively 
contaminated  in  the  course  of  the 
operation  or  maintenance  of  a  nuclear 
power  reactor  licensed  under  part  50  of 
this  chapter  may  be  incinerated  on  the 
site  where  generated  provided  that  the 
total  radioactive  effluents  from  the 
facility,  including  the  effluents  from 
such  incineration,  conform  to  the 
requirements  of  Appendix  1  to  part  50 
of  this  chapter  and  the  effluent  release 
limits  contained  in  applicable  license 
conditions  other  than  effluent  limits 
specifically  related  to  incineration  of 
waste  oil.  The  licensee  shall  report  any 
changes  or  additions  to  the  information 
supplied  under  §§  50.34  and  50.348  of 
this  chapter  associated  with  this 
incineration  piusuant  to  §  50.71  of  this 
chapter,  as  appropriate. 

The  licensee  shall  also  follow  the 
procedures  of  §  50.59  of  this  chapter 
with  respect  to  such  changes  to  the 
facility  or  procedures. 

(2)  Solia  residues  produced  in  the 
process  of  incinerating  waste  oils  must 
be  disposed  of  as  provided  by  §  20.301. 

(3)  The  provisions  of  this  section 
authorize  onsite  waste  incineration 
under  the  terms  of  this  section  and 
supersede  any  provision  in  an 
individual  plant  license  or  technical 
specification  that  may  be  inconsistent. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  relieves  the  licensee  from 
complying  with  other  applicable 
Federal,  State,  and  local  regulations 
governing  any  other  to.xic  or  hazardous 
property  of  these  materials. 

3.  Section  20.2004  is  revised  to  read 
as  follows: 

§20.2004  Treatment  or  disposal  by 
incineration. 

(a)  A  licensee  may  treat  or  dispose  of 
licensed  material  by  incineration  only: 

(1)  As  authorized  by  paragraph  (b)  of 
this  section;  or 

(2)  If  the  material  is  in  a  form  and 
concentration  specified  in  §  20.2005;  or 

(3)  As  specifically  approved  by  the 
Commission  pursuant  to  §  20.2002. 

(b)  (1)  Waste  oils  (petroleum  derived 
or  synthetic  oils  used  principally  as 


lubricants,  coolants,  hydraulic  or 
insulating  fluids,  or  metalworking  oils) 
that  have  been  radioactively 
contaminated  in  the  course  of  the 
operation  or  maintenance  of  a  nuclear 
power  reactor  licensed  under  part  50  of 
this  chapter  may  be  incinerated  on  the 
site  where  generated  provided  that  the 
total  radioactive  effluents  from  the 
facility,  including  the  effluents  from 
such  incineration,  conform  to  the 
requirements  of  Appendix  I  to  Part  50 
of  this  chapter  and  the  effluent  release 
limits  contained  in  applicable  license 
conditions  other  than  effluent  limits 
specifically  related  to  incineration  of 
waste  oil.  The  licensee  shall  report  any 
changes  or  additions  to  the  information 
supplied  under  §§  50.34  and  50.34a  of 
this  chapter  associated  with  this 
incineration  pursuant  to  §  50.71  of  this 
chapter,  as  appropriate.  The  licensee 
shall  also  follow  the  procedures  of 
§  50.59  of  this  chapter  with  respect  to 
such  changes  to  the  facility  or 
procedures. 

(2)  Solid  residues  produced  in  the 
process  of  incinerating  waste  oils  must 
be  disposed  of  as  provided  by  §  20.2001. 

(3)  The  provisions  of  this  section 
authorize  onsite  waste  oil  incineration 
under  the  terms  of  this  section  and 
supersede  any  provision  in  an 
individual  plant  license  or  technical 
specification  that  may  be  inconsistent. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Acting  SecTvtary  of  the  Commission. 

(FR  Doc.  92-29549  Filed  12-4-92;  8:45  am) 
BiLUNO  CODE  7UO-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

[Docket  No.  NM-76;  Special  Conditlone  No. 
25-ANiyt-65] 

Special  Conditions:  Modified  Dassault 
Mysters  Falcon  2G-F5.  S/N  463 
Airplane;  HigMntensIty  Radiated 
Fields  (HIRFO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Dassault  Mystere  Falcon 
20-F5,  S/N  463  airplane  modified  by 
Allied-Signal  Aerospace,  Springfield, 
Illinois.  This  airplane  is  equipped  with 
high-technology  digital  avionic  systems 
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which  perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adeouate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  performed  by  this  system  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 

OATES:  The  effective  date  of  these 
special  conditions  is  November  23, 

1992.  Comments  must  be  received  on  or 
before  January  21, 1993. 

ADDRESSES:  Comments  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel,  ATTN:  Rules 
Docket  (ANM-7),  Docket  No.  NM-76. 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-76.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Lium,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056,  telephone:  (206)  227-2145. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  elective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 


“Comments  to  Docket  No.  NM-76.”  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commentor. 

Background 

On  October  29, 1992,  Allied-Signal 
Aerospace,  applied  for  a  one-only 
Supplemental  Type  Certificate  to 
mc^ify  the  Dassault  Mystere  Falcon  20- 
F5.  S/N  463,  airplane.  The  proposed 
modification  incorporates  a  number  of 
novel  or  unusual  design  features,  such 
as  digital  avionics  consisting  of  a  dual 
electronic  flight  instrument  system 
(EFIS)  which  is  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.115, 
subpart  C  of  the  FAR,  Allied  Signal 
Aerospace  must  show  that  the  altered 
Dassault  Mystere  Falcon  20-F5.  S/N  463 
airplane  meets  the  applicable 
requirements  as  specified  in  §  21.101(a) 
and  (b):  unless  (1)  Otherwise  specified 
by  the  Administrator;  or  (2)  Compliance 
with  later  effective  amendments  is 
elected  or  required  under  §  21.101(a) 
and  (b):  and  (3)  Special  conditions  are 
prescribed  by  the  Administrator. 

The  requirements  specified  in 
§  21.101(a)  are  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A7EU  for  the  Dassault 
Mystere  Falcon  20-F5  airplane.  Those 
are:  CAR  4b  effective  December  1953,  as 
amended  by  Amendments  4b-12  and 
SR422B.  In  addition:  §§  25.571(d), 
25.1019,  25.1093(b)  and  25.1141(e)  of 
Amendments  25-1  through  25-35; 
§§25.581,  25.863  (in  lieu  of  4b.385). 
25.865,  25.901(c),  25.903(b). 
25.903(d)(1).  25.903(e)(2).  25.939(c). 
25.943,  25.954,  25.1011,  25.1013, 
25.1015,  25.1017,  25.1021,  25.1023, 
25.1025,  25.1041  (in  lieu  of  4b.450). 
25.1091(d)(2)  (in  lieu  of  4b.460(g)). 
25.1103(d).  25.1142  (in  lieu  of 
4b.480(c)).  25.1183  (in  lieu  of  4b.483). 
25.1189  (in  lieu  of  4b.482).  25.1309  (in 
lieu  of  4b.606  for  modified  power 
supply  systems  and  of  Amendments  25- 
1  through  25-56);  §  25.904  and 
Appendix  I  of  Amendment  25-62  for 
automatic  takeoff  thrust  control  system. 
Part  36  effective  December  1, 1969,  as 
amended  through  Amendment  36-15; 
Special  Federal  Aviation  Regulation 
(SFAR)  27  effective  February  1, 1974,  as 
amended  through  Amendment  SFAR 
27-6.  Compliance  with  structural 
provisions  of  §  25.801(b)  through  (e)  and 
25.807(d)  has  not  been  shown. 

Ice  Protection".  §  4b.640,  when  ice 
protection  system  is  installed.  These 
adopted  special  conditions  are  an 
additional  part  of  the  type  certification 
basis. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  requirements)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  modified  Dassault 
Mystere  Falcon  2Q-F5,  S/N  463  airplane 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.101(b)(2)  to  establish  a  level  of 
safety  equivalent  to  that  established  by 
the  regulations.  (In  this  context,  “novel 
or  unusual  design  feature”  means  novel 
or  unusual  with  respect  to  the 
applicable  standards  of  part  25.  Such 
features  may  or  may  not  be  unusual  as 
far  as  industry  “state-of-the-art"  is 
concerned.) 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29,  and  become  part  of 
the  type  certificate  basis  in  accordance 
with  §21. 115(a). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  fi*om  ground 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions 
require  that  the  new  technology 
electrical  and  electronic  systems,  such 
as  the  Electronic  Flight  Instrument 
System  (EFIS),  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  fi’om  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communication,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airfi'ame  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the 
cockpits  window  apertures  is 
undefined.  Based  on  surveys  and 
analysis  of  existing  HIRF  emitters,  an 
adequate  level  of  protection  exists  when 
compliance  with  HIRF  protection 
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special  conditions  is  shown  with  either 
paragraphs  1  w  2  below. 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elemmts  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airfirame  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfi^me  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak(V/ 

M) 

Average 

(VA*r 

10  KHz- too  KHz _ 

50 

50 

100  KHz-500  KHz - 

60 

60 

500  KHz-2000  KHz _ 

70 

70 

2  MHz-30  MHz . . 

200 

200 

30  MHz-70  MHz . . . 

30 

30 

70  MHz-100  MHz _ 

30 

30 

100  MHz-200  MHz  . 

150 

33 

200  MHz-400  MHz  . 

70 

70 

400  MHz-700  MHz . 

4.020 

835 

700  MHz-1000  MHz . . 

1.700 

170 

1  GHz-2  Gtfa  . . . 

5,000 

990 

2GHZ-4GHZ _ 

6,680 

640 

4  6Hz-€  GHz  . . 

6.850 

310 

6  GHz-fl  GHz  _ 

3.600 

670 

8  GHz-12  GHz  _ 

3,500 

1.270 

12  GHz-18  GHz  . 

•  3,500 

360 

18  GHz-40  GHz _ 

1  2.100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  fiom 
Western  Europe  and  the  United  States. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  fiom  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
fiom  the  substance  contained  herein. 

For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  h^  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  imme^tely. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 


FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  have  not  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Snbjecds  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  app.  1344, 134B(c), 
1352, 1354(a),  1355, 1421  through  1431, 

1502, 1651(b)(2),  42  U.S.C  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C  106(g). 

The  Final  Special  Conditiona 
Acccutlingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  Dassault  Mystere  Falcon 
20-F5,  S/N  463  airplane; 

1.  Protection  from  unwanted  effects  of 
Hi^-lntensity  Radiated  Fields  (HIRF).  Each 
electrical  and  electronic  system  that  performs 
critical  functions  must  be  designed  and 
installed  to  ensure  that  the  operation  and 
operational  capability  of  these  systems  to 
perform  critic^  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high-intensity  radiated  fields  external  to  the 
airplane. 

2.  The  following  definition  applies  with 
respect  to  this  special  condition: 

Critical  function.  Function  whose  failure 
would  contribute  to  or  cause  a  failure 
condition  which  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on 
November  23, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  92-29579  Filed  12-4-92;  8:45  am) 
BILLMO  CODE  4ai0-ta-M 

14  CFR  Part  39 

[Docket  No.  90-CE-68-AD;  Amerxinient  39- 
8431;  AD  92-26-04] 

Airworthiness  Directives;  Cessna  210 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Cessna  210  series 
airplanes  equipped  with  cantilever 
wings.  This  action  requires  operational 
checks  of  the  fuel  gauges,  modification 
of  the  fuel  caps  and  adapters,  and  the 
incorporation  of  pilot  operating 
procedures  that  relate  to  preflight  fuel 


system  quantity  checks  into  the  airplane 
flight  manual  or  airplane  records.  The 
Federal  Aviation  Administration  (FAA) 
has  received  over  100  reports  of  fuel 
exhaustion  accidents  or  incidents  on  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  loss 
of  engine  power  caused  by  inadvertent 
fuel  loss  or  inadequate  fuel  servicing. 
OATES:  Effective  January  22, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  22, 
1993. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
fiom  the  Cessna  Aircraft  Company. 
Customer  Services,  P.O.  Box  1521. 
Wichita.  Kansas  67201;  or  Monarch  Air 
&  Development,  Inc.  (Monarch),  P.O. 

Box  419,  Oakland,  Oregon  97462.  This 
information  may  also  Im  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  ^FORMATION  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engineer, 
FAA,  Wichita  A.ircraft  Certification 
Office,  1801  Airport  Road,  room  100, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-4143;  Facsimile  (316)  946-4407. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulaticms  to  include  an  AD 
that  is  applicable  to  certain  Cessna  210 
series  airplanes  was  published  in  the 
Federal  Register  on  April  16, 1992  (57 
FR  13325).  The  action  proposed  (1) 
operational  checks  of  the  foel  gauges 
and  fuel  vent  system;  (2)  modification  of 
the  fuel  caps  and  adapters  in  accordance 
with  the  instructions  to  Cessna  Service 
Kit  SK210-136,  which  is  referenced  by 
Cessna  Service  Bulletin  SEB91-10, 
dated  October  25, 1991;  (3)  fabrication 
and  installation  of  a  placard  that 
cautions  about  the  use  of  fuel  gauges  for 
long-range  flight  planning;  and  (4)  the 
incorporation  of  pilot  operating 
procedures  that  relate  to  preflight  fuel 
system  capacity  checks  into  the  airplane 
flight  manual  or  airplane  records. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  request  exclusion  of 
the  Cessna  Mode)  210  airplanes 
manufactured  in  1967  and  1968.  They 
state  that  these  models  have  a  higher 
dihedral  (intersecting  angle  at  the  wing) 
than  later  cantilever  wing  Model  210 
airplanes,  and  therefore,  should  be 
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easier  to  fill  to  capacity.  While  the  FAA 
concurs  that  these  1967  and  1968  model 
airplanes  have  a  higher  dihedral,  a 
problem  still  exists  with  these  models 
since  two  of  the  over  100  accidents  or 
incidents  involved  Cessna  Model  210 
airplanes  manufactvired  in  11967  end 
1968.  Consequently,  these  model 
airplanes  are  not  excluded  fiiom  the  AD. 
The  proposed  AD  is  imchanged  as  a 
result  of  these  comments. 

Five  commenters  feel  that  the  fuel 
gauge  accuracy  checks  are  imnecessary 
becauto  (1)  the  gauges  are  inaccurate; 
and  (2)  the  pilot  operating  procedures 
manual  addresses  the  same  issue.  The 
FAA  concurs  that  some  gauges  may  not 
be  accurate,  but  that  this  inaccuracy 
only  exists  at  the  high  end  of  the  scale 
on  a  properly  calibrated  gauge;  that  is 
the  gauge  will  normally  indicate  full 
when  there  is  as  much  as  seven  to  eight 
gallons  less  than  the  certificated 
capacity  of  fuel  in  the  tank.  Tests  on 
several  of  the  afiected  airplanes  show 
accurate  indications  of  lower  fuel 

auantities.  Based  on  this,  the  FAA  has 
etermined  that  the  fuel  quantity 
indicating  system  calibration 
procedures  specified  in  applicable 
Cessna  Model  210  series  airplane 
maintenance  manuals  are  adequate  to 
assure  system  accuracy.  The  proposed 
AD  is  changed  to  reflect  elimination  of 
the  accuracy  checks  at  lower  fuel 
quantities. 

Ei^t  commenters  state  that  there  is 
insufficient  justification  for  the 
proposed  placard  requirement.  After 
further  analysis,  the  FAA  has 
determined  that,  when  the  fuel  gauge 
accuracy  checks  and  pilot  operating 
procedures  are  accomplished,  the 
placard  requirement  originally  proposed 
is  not  necessary.  The  proposed  AD  has 
been  changed  to  reflect  the  elimination 
of  the  plac^  requirement. 

Two  commenters  disagree  with  the 
proposed  requirement  of  incorporating 
pilot  operating  procedures  that  relate  to 
preflight  fuel  system  quantity  chec:ks 
into  the  airplane  flight  manual  or 
airplane  records.  The  FAA  does  not 
concur  and  maintains  the  position  that 
these  procedures  are  a  constant 
reminder  to  verify  fuel  quantity, 
especially  on  maximum  range  flights. 
The  proposed  AD  is  imchanged  as  a 
result  of  these  comments. 

Eight  conunenters  oppose  the 
modification  of  the  fuel  caps  and 
adapters.  After  extensive  analysis  of  ail 
available  informaticm,  the  FAA  has 
determined  that  this  fuel  cap  and 
adapter  modification  is  the  best  way  to 
provide  assurance  of  adequate  fuel 
filling  provisions.  The  proposed  AD  is 
unchanged  as  a  result  of  these 
comments. 


Two  commenters  propose  the 
utilization  of  Monarch  niel  caps  as  an 
alternative  to  the  installation  of  Cessna 
raised  fuel  caps.  The  FAA  concurs  that 
utilization  of  certain  Monarch  fuel  caps 
should  be  an  option  provided  they  are 
installed  in  accordance  with 
Supplemental  Type  Certificate 
SA2456CE.  Assembly  No.  WW-100-2. 
The  proposed  AD  has  been  revised  to 
reflect  this  option. 

Two  commenters  state  that  the  fuel 
vent  system  check  is  unnecessary  since 
these  checks  should  be  included  in 
current  preflight  and  annual 
inspections.  The  FAA  has  re-examined 
the  need  for  these  checks  through  AD 
action,  and  has  determined  that  the 
intent  is  to  accomplish  these  checks 
during  normal  inspections  and  then,  as 
part  of  the  pilot  operating  procedures, 
verify  that  Kiel  syphoning  has  not 
occurred  while  the  airplane  is  in  flight 
The  proposed  AD  has  been  changed  to 
reflect  the  deletion  of  the  fuel  vent 
system  check  and  addition  of  a 
recommendation  in  the  pilot  operating 
procedures  to  accomplish  in-flight 
checks  of  the  fuel  vent  system. 

No  comments  were  received  on  the 
FAA’s  determination  of  the  cost  to  the 
public.  However,  because  of  the 
elimination  of  certain  fuel  gauge 
calibration  checks,  the  cost  impact  of 
this  AD  has  been  reduced  by  over 
$500,000. 

After  careful  review  of  all  available 
information  including  the  comments 
discussed  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  propo^  except  for  the 
changes  discussed  above  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  changes 
and  corrections  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  propos^. 

The  FAA  has  determined  that 
calendar  time  is  the  most  desirable 
method  of  compliance  for  this  AD 
because  yearly  ^erational  times  vary 
throughout  the  fleet.  For  example,  one 
operator  might  utilize  the  airplane  100 
hours  time-in-service  (TIS)  or  more  in 
one  month,  while  another  may  not 
utilize  the  airplane  100  hours  ilS  in  one 
year.  Therefore,  to  maintain  continuity 
and  avoid  inadvertent  grounding  of  the 
afiected  airplanes,  compliance  time  for 
this  AD  is  l^sed  upon  calendar  time. 

The  FAA  estimates  that  5,000 
airplanes  in  the  U.S.  registry  will  be 
afiected  by  this  AD,  that  it  will  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 


approximately  $150  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $2,125,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  Part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiorily:  40  U.S.Q  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

f  39.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

92-26-04  Cessna:  Amendment  39-8431; 

Docket  No.  90-CE-58-A0. 

Applicability:  Models  210  and  T210  series 
airplanes  (serial  niunbers  (S/N)  21058819 
through  21065009),  Model  T210  series 
airplanes  (S/N  T210-0198  through  T210- 
0454),  and  Model  P210  series  ai^lanes  (S/N 
P21000001  through  P21000874).  certificated 
in  any  category. 

Compliance:  Required  within  the  next  12 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 
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To  prevent  loss  of  engine  power  caused  by 
inadvertent  fuel  loss  or  inadequate  fuel 
servicing,  accomplish  the  following: 

(a)  Incorporate  the  Pilot  Operatii^ 
Prtx^ures — ^Preflight  Fuel  System  Quantity 
Check  that  is  Figure  1  of  this  AO  into  the 
airplane  flight  manual  or  airplane  records. 

Figure  1 — Pilot  Operating  Procedures — 
Preflight  Fuel  System  Quimtity  Check 

The  following  procedures  are  to  be  used  on 
certain  Cessna  210  Series  airplanes  whenever 
more  than  75  gallons  of  fuel  are  needed  for 
range  and  reserve. 

1.  Verify  that  the  airplane  is  level  laterally 
and  is  approximately  4.5  dMrees  nose  up 
(normal  noee  strut  on  a  level  surfMx). 

Note:  The  airplane  turn  and  bank 
instrument  may  be  used  to  check  lateral 
leveling. 

2.  Visually  inspect  each  fuel  tank  for  fuel 
level  with  tlto  upper  wing  surface  when  full 
fuel  capacity  is  intended  to  be  in  each  tank. 

3.  Check  each  fuel  cap  and  seal  for  security 
and  wing  sur&ce  for  a  lack  of  fuel  stains  aft 
of  each  foel  cap. 

Note:  It  is  highly  recommended  that  the 
tips  and  flap  trailing  edges  are  checked 
during  flight  for  evidence  of  fuel  siphoning. 

(b)  The  incorporaticm  of  Figure  1  of  this  AD 
into  the  airplane  flight  manud  or  airplane 
records  as  required  by  paragraph  (a)  of  this 
AD  may  be  pwformed  by  t^  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  FAR  43.7,  and  must  be  entered 
into  the  aircndt  records  showing  compliance 
with  this  AD  in  accordance  with  FAR  43.11. 

(c)  Calibrate  the  fuel  quantity  indicating 
system  by  accomplishing  the  (Vibration 
procedures  that  are  outlined  in  the  applicable 
maintenance  manual.  Prior  to  further  flight, 
correct  any  deficiencies  detected  as  a  rei^t 
of  these  procedures. 

(d)  If  either  of  the  criteria  specified  in 
paragraph  (dKl)  or  (dK2)  are  applicable, 
install  raised  fuel  caps  in  accoidance  with 
the  instructions  to  Cmsna  Service  Kit  SK210- 
136,  which  is  referenced  by  Cessna  SB 
SEB91-10,  dated  October  25, 1991;  or 
Supplemental  Type  Certificate  SA2456CB 
(owned  by  Mr.  William  ).  Barton)  fM* 

Monarch  Air  ft  Development,  Inc.,  Assembly 
No.  WW-100-2  fuel  caps  (only). 

(1)  All  airplanes  with  S/N  21056819 
through  21064897,  S/N  T210-0198  through 
T210-0454.  or  S/N  P21000001  through 
P21000834. 

(2)  All  airplanes  with  S/N  21064898 
through  21065009  or  P21000835  through 
P21000874  that  are  equipped  with  standard- 
range  45-gallon  fuel  tanlu. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 

Room  100,  Mid-Continent  Airport.  Widiita, 
Kansas  67209.  The  request  shall  be 
fcMwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 


comments  and  then  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  Office. 

Note:  Information  ccmcernlng  the  existence 
of  approved  alternative  methods  of 
compliaitce  with  this  AD.  if  any.  nmy  be 
obtained  from  the  Wichita  Ainnft 
Certification  Office. 

(g)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  Cessna 
Service  Kit  SK210-136,  which  is  referenced 
by  Cessna  Service  Bulletin  SEB91-10,  dated 
October  25, 1991.  This  inawpcnation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Regtstw  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  the  Cessna  Aircraft  Company, 
P.O.  Box  7704,  Wichita,  Kansas  67277. 

Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  T2th  Street,  Kansas  Qty, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  (39-8431)  becomes 
efiective  on  January  22, 1993. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  1, 1992. 

Dwight  A.  Young, 

AcUng  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-29562  Filed  12-4-92;  8:45  am) 
BHJJNO  CODE 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AQL-14] 

Transition  Area  Alteration;  Phillips,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  alters  the  existing 
transition  area  to  accommodate  a  new 
nondirectional  beacon  (NDB)  runway  06 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Price  County 
Airport.  Phillips,  WI.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  the  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  6x>m  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  U.T.C.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  10. 1992,  the 
Federal  Aviation  Administration 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reflations  (14  CFR 


part  71)  to  alter  the  existing  transition 
area  near  Phillips,  Wl  (57  FR  41445). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obj^ing  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  &at  proposed 
in  the  notice.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Transition  areas  are  published  in 
Section  71.181  of  FAA  order  7400.7A 
dated  November  2, 1992,  and  elective 

November  27, 1992,  which  is  _ 

incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
existing  transition  area  near  Phillips, 

WI,  to  accommodate  a  new  NDB  runway 
06  SIAP  to  Price  County  Airport, 
Phillips.  WI. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensiue  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procediue  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Trcmsition  areas. 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART— 71  [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

***** 

AGL  Wl  TA  Phinipc,  W1  [Revuedl 
Phillips,  Price  County  Airport,  Wl 
(lat.  45*  42'  20"N.  long.  90°  24'  10"W) 
Phillips  NDB 

(lat.  45°  42'11'TM,  long.  90°  24'  47"W) 

That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  6.3  nautical 
mile  radius  of  the  Price  County  Airport,  and 
within  1.9  nautical  miles  each  side  of  the 
227*  bearing  from  the  Phillips  NDB 
extending  ^m  the  6.3  nautical  mile  radius 
to  7  nautical  miles  southwest  of  the  airport; 
and  within  1.9  nautical  miles  each  side  of  the 
060°  bearing  from  the  Phillips  NDB 
extending  from  the  6.3  nautical  miles  radius 
to  7  nautical  miles  northeast  of  the  airport. 

•  •  •  •  • 

Issued  in  Des  Plaines,  Illinois,  on 
November  17, 1992. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  92-29578  Filed  12-4-92;  8:45  am) 
BILUNO  CO0€  SSia-tS-HI 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AGL-9] 

Transition  Area  Establishment;  East 
Troy.  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

I  SUMMARY:  This  action  establishes  a 

transition  area  located  at  East  Troy,  Wl, 
j  to  accommodate  a  new  VOR-A 
I  instrument  approach  procedure  to  East 
i  Troy  Municipal  Airport,  East  Troy,  Wl. 
It  also  changes  the  airport  status  horn 

!  visual  flight  rutes  (VFR)  only  to  include 
operations  under  instrument  flight  rules 
(IFR).  *1116  intended  effect  of  this  action 


is  to  provide  segregation  of  the  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  U.T.C.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  10, 1992,  the 
Federal  Aviation  Administration 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
located  at  East  Troy,  Wl  (57  FR  41444). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coOTdinates  have 
been  updated  to  North  American  Datum 
83.  Transition  areas  are  published  in 
Section  71.181  of  FAA  order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
a  transition  area  located  at  East  Troy, 

Wl,  to  accommodate  a  new  VOR-A 
instrument  approach  procedure  to  East 
Troy  Municipal  Airport,  East  Troy,  Wl. 
This  action  also  changes  the  airport 
status  from  VFR  only  to  include 
operations  under  IFR. 

The  development  of  a  new  instrument 
approach  procedure  requires  that  the 
FAA  establish  the  designated  airspace  to 
ensure  that  the  procedure  will  be 
contained  within  controlled  airspace. 
The  minimum  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore-(l)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transitifui  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  'The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  efiective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

***** 

AGL  Wl  TA  East  Trey,  Wl  [New] 

East  Troy  Municipal  Airport,  Wl 
(lat.  42°  47'  51"N.  long.  88°  22'  21W") 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  nautical 
mile  radius  of  East  Troy  Municipal  Airport, 
excluding  the  airspace  within  the  Burlington, 
WL,  Transition  Area. 
***** 

Issued  in  Des  Plaines,  Illinois,  on 
November  17, 1992. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  92-29575  Filed  12-4-92;  8:45  am) 
BIUJNO  CODE  4S10-13-M 
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14  CFR  Part  71 

[Airspsca  Docket  No.  91-ACE-4] 

Alteration  of  Transition  Area;  Amaa,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  alters  the  700-foot 
transition  area  at  Ames,  Iowa,  to  provide 
controlled  airspace  for  aircraft  executing 
a  new  instrument  approach  procedure  at 
the  Ames,  Iowa,  Municipal  Airport 
utilizing  a  localizer  located  on  the 
airport. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Gamine,  Airspace  Specialist, 

System  Management  Branch.  Air  Traffic 
Division,  ACE-530,  FAA,  Central 
Region,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  29, 1992,  the  FAA  published 
a  notice  of  proposed  rulemaking  that 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  to  alter  the 
transition  area  at  Ames,  Iowa  (57  FR 
18120).  Interested  persons  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  notice  of  proposed  rulemaking. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice. 

The  coordinates  in  the  proposal  were 
published  in  North  American  Datum  27. 
However,  these  coordinates  have  been 
updated  to  North  American  Datum  83 
for  this  final  rule.  Transition  areas  are 
published  in  section  71.181  of  FAA 
order  7400.7  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  at  Ames,  Iowa.  The 
localizer  at  the  Ames.  Iowa,  Municipal 
Airport  has  been  relocated  fi'om  Runway 
31  to  Runway  1.  Accordingly,  a  new 
instrument  approach  procedure  is  being 
established.  The  establishment  of  this 
new  instrument  approach  procedure, 
based  on  this  approach  aid,  entails 
alteration  of  the  transition  area  at  Ames, 
Iowa,  at  and  above  700  feet  above 


ground  level.  The  intended  effect  of  this 
action  is  to  provide  controlled  airspace 
for  aircraft  using  the  instrument 
approach  procedure.  The  notice  of 
proposed  rulemaking  was  published 
using  statute  miles  in  the  legal 
description.  The  legal  description  for 
this  final  rule  is  being  published  in 
nautical  miles  in  accordance  with  the 
Airspace  Reclassification  program. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  “major 
rule”  under  Executive  order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a],  1354(a], 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Secfjon  71.J6J  Designation  of  Transition 
Areas 

M  « 

ACE  lA  TA  Ames  Municipal  Airport,  Iowa 
[Revised]  (Latitude  41“59'32"  N.,  Longitude 
93'37'37"  W.) 

Ames  NDB  (Latitude  41’59'42"N.,  Longitude 
93“37'37"  W.) 

That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  6.6-nautica) 
mile  radius  of  Ames  Municipal  Airport  and 
within  2.1  nautical  miles  each  side  of  the 
197°  bearing  from  Ames  NDB  extending  from 


the  6.6-nautical  mile  radius  to  7.4  nautical 
miles  south  of  the  airport. 

•  •  *  •  * 

Issued  in  Kansas  City,  Missouri,  on 
October  28, 1992. 

Oarence  E.  Newbem, 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  92-29584  Filed  12-4-92;  8;45  ami 
BILUNO  CODE  4»tO-tS-M 


14  CFR  Part  71 

[Airapac*  Dockat  No.  92-AQL-17] 

Modification  of  Tranaltion  Area; 

Toledo,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
Toledo,  Ohio,  transition  area  to 
accommodate  a  new  Standard 
Instrument  Approach  Procedure  (SLAP) 
VOR/DME  RNAV  Runway  27  to  Wood 
County  Airport.  Bowling  Green,  Ohio. 
The  intent  of  this  action  is  to  enhance 
safety  for  all  potential  users  of  this 
airspace  by  providing  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  10, 1992,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Toledo,  Ohio, 
transition  area  (57  FR  41443). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  transition  area 
description  has  been  undated  to  reflect 
airspace  reclassification  datum  that'was 
not  indicated  in  the  notice.  The 
coordinates  in  the  proposal  were  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datum  83.  Transition  areas 
are  published  in  Section  71.181  of  FAA 
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order  7400.7A  dated  November  2, 1992. 
and  effective  November  27. 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Toledo,  Ohio,  transition  area  to 
accommodate  a  new  SLAP  VOR/DME 
RNAV  Runway  27  at  Wood  County 
Airport.  Bowling  Green.  Ohio. 

Ine  FAA  finds  it  necessary  to  alter 
the  designated  airspace  to  ensure  that 
the  procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
fli^t  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ix^y  of  teduiical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  thma  operationally 
current  It,  therefore,  (1)  is  not  a  ‘‘major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  ‘‘significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENOED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  P.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 


November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows; 

Section  71.181  Designation  (^Transition 
Areas 

*  *  •  •  * 

AGL  OH  TA  Toledo,  OH  (Revised] 

Wood  County  Airport,  Bowling  Qreen,  OH 
(lat.  41“23'27"  N.,  long.  83*37'49*  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  the  area 
bounded  by  a  line  beginning  at  let  41*40'00” 
N..  long.  84“20'00”  W.;  to  lat  41'49'00‘'  N.. 
long  ei'lTW’  W.;  to  41*34txr  N..  long. 
83“19'0(r  W.;  to  lat  41‘'ir00"  N,.  long 
83*33W  W.;  to  lat  41*22'00"  N.,  long 
84‘’05'00”  W.  to  the  point  of  beginning 
excluding  that  airspace  within  the  Toledo 
Express  Airport,  Ohio  Airport  Radar  Service 
Area  (ARSA)  control  zone  and  Class  E 
airspace. 

•  •  •  •  * 

Issued  in  Des  Plaines,  Illinois,  on 
November  18, 1992. 

BUlF.Jetfors, 

Acting  Manager,  Air  Traffic  Division. 

(FR  Doc.  92-29585  Filed  11-4-92;  8:45  am] 
BUXIMQ  OOOE  4ei»-t>-M 


14  CFR  Part  71 

[AirspM*  DocfcM  No.  92-AQL-8] 

Modification  of  Control  Zone; 
Wilmington,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
Wilmington.  Ohio  control  zone  to 
expand  the  existing  control  zone’s 
elective  hours  of  operation.  Airborne 
Express  has  requested  the  control  zone 
hours  l)e  expanded  due  to  the  increasing 
number  of  Visual  Flight  Rule  (VFR) 
flights  in  the  vicinity  of  Airborne 
Airpark  Airport  during  marginal  VFR 
weather  and  while  their  air  traffic 
operations  are  at  peak  activity.  This 
action  also  corrects  the  existing  control 
zone  hours  to  state  the  efiective  times 
more  clearly.  The  intent  of  this  action  is 
to  enhance  safety  for  all  potential  users 
of  this  airspace  by  providing  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTI«R  ir^RMATKM  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7568. 


SUPPLEMENTARY  HffORMATION: 

History 

On  Monday.  July  20. 1992,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reflations  (14  CFR 
part  71)  to  modify  the  Wilmington,  Ohio 
control  zone  (57  FR  31993). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  ffiat  proposed 
in  the  notice.  The  control  zone 
description  has  been  updated  to  reflect 
airspace  reclassification  datum  that  was 
not  indicated  in  the  notice.  Also,  the 
new  elective  hours  of  operation  have 
been  removed  from  the  description  and 
will  be  published  in  the  Airport/Fadlity 
Directory.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  nowevw,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Control  zones  are  published  in 
S  71.171  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  effective 

Novwnber  27, 1992,  which  is  _ 

incorporated  by  reference  in  14  CFR 
71.1.  The  control  zone  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Wilmington.  Ohio  control  zone  to 
expand  the  existing  hours  of  operation. 
Airborne  Express  has  requested  the 
control  zone  hours  be  expanded  due  to 
the  increasing  numbers  of  Visual  Flight 
Rule  (VFR)  flights  in  the  vicinity  of 
Airborne  Airpark  Airport  during 
marginal  VFR  weather  and  while  their 
air  traffic  operations  are  at  peak  activity. 
Currently,  the  control  zone  is  efiective 
fiom  2300  to  0700  hours  local  time 
daily,  Monday  through  Saturday.  This 
action  changes  the  control  zone’s 
effective  hours  to  2300  hours  to  0700 
hours  local  time  daily.  Monday  through 
Saturday  and  from  0800  to  1600  hours 
local  time  daily,  Tuesday  through 
Friday  and  Sunday.  The  dates  and  times 
will  be  established  in  advance  by  a 
Notice  to  Airmen.  Thereafter,  the 
effective  dates  and  times  will  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
fli^t  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  -(1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration' 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatbority:  49  U.S.C  app.  1348(a],  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  P.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1  [Amwided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control 
Zones 

•  «  •  «  « 

AGL  OH  CZ  Wilmington,  OH  (Revised) 
Wilmington,  Airborne  Airpark  Airport,  OH 
(lat.  39“25'52"  N.,  long.  83‘’47'52''  W.) 
Wilinington,  Hollister  Field  Airport,  OH  (lat. 

39®26'15''  N.,  long.  83‘’42'30"  W.) 
Midwest  VOR/DME  (lat.  39®25'47"  N.,  long. 
83®48'05"W.) 

Within  a  4.2-mile  radius  of  the  Airborne 
Airpark,  and  within  3.7-miles  each  side  of 
the  Midwest  VOR/DME  215®  radial, 
extending  from  the  4.2-mile  radius  to  7  miles 
southwest  of  the  Airborne  Airpark  and 
within  3.7-miles  each  side  of  ^e  Midwest 
VOR/DME  041®  radial  extending  from  the 
4.2-mile  radius  to  7  miles  northeast  of  the 
Airborne  Airpark,  excluding  that  portion  of 
airspace  within  a  1-mile  radius  of  Hollister 
Field  Airport.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 


thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *  •  *  * 

issued  in  Des  Plaines,  Illinois,  on 
November  2, 1992. 

Bill  F.  Jeffers, 

Acting  Manager,  Air  Traffic  Division. 

(FR  Doc.  92-29583  Filed  12^-92;  8:45  am] 
BIUJNa  CODE  4S10-t»-M 

14  CFR  Part  71 

[Airspace  Docket  No.  92-AGL-12] 

Transition  Area  Establishment;  Silver 
Bay,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a 
transition  area  located  at  Silver  Bay, 

MN,  to  accominodate  a  new 
nondirectional  beacon  (NDB)  runway  25 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Silver  Bay 
Municipal  Airport,  Silver  Bay,  MN.  it 
also  changes  the  airport  status  from 
visual  fli^t  rules  (VFR)  only  to  include 
operations  under  instrument  flight  rules 
(IFR).  The  intended  effect  of  this  action 
is  to  provide  segregation  of  the  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  10, 1992,  the 
Federal  Aviation  Administration 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
located  at  Silver  Bay,  MN  (57  FR  41442). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Transition  areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 


November  2, 1992,  and  efiective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
a  transition  area  located  at  Silver  Bay, 
MN,  to  accommodate  a  new  NDB 
runway  25  SIAP  to  Silver  Bay 
Municipal  Airport,  Silver  Bay,  MN.  This 
action  also  changes  the  airport  status 
from  VFR  only  to  include  operations 
under  IFR. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  establish  the 
designated  airspace  to  ensure  that  the 
procedure  will  he  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700- foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
fi'equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1384(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 
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§71.1  [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992.  is  amended  as 
follows: 

Section  7iA8i  Designation  of  Transition 
Areas 

•  •  •  •  • 

ACL  MN  TA  Silver  Bay,  MN  (New] 

Silver  Bay  Municipal  Airport,  MN 
(lat.  47“  14'  55'T^.  long.  91*  24'  56"W) 
That  airspace  extending  upward  bom  700 
feet  above  die  surface  within  a  7  nautical 
miles  radius  of  the  Silver  Bay  Municipal 
Airport. 

•  *  *  *  « 

Issued  in  Des  Plaines,  Illinois,  on 
November  17, 1992. 

|ohn  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  92-29576  Filed  12-4-92;  8:45  am| 
eiLLMC  cooe  4«io-is-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

(Regulations  No.  4] 

RIN  0960— None  Assigned 

Determining  Disability  and  Blindness; 
Extension  of  Expiration  Date  for 
Respiratory  System  Listings 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  We  are  extending  the  date  on 
which  the  respiratory  system  listings 
found  in  part  A  of  appendix  1  of  subpart 
P  of  part  404,  will  no  longer  be  effective 
bom  December  7, 1992,  to  June  7, 1993. 
We  have  made  no  provisions  in  the 
medical  criteria  in  the  respiratory 
system  listings;  they  remain  the  same  as 
they  now  appear  in  the  Code  of  Federal 
Regulations.  We  are  presently 
considering  comments  received  on  a 
notice  of  proposed  rulemaking  (NPRM) 
to  update  the  medical  criteria  contained 
in  part  A  and  part  B  of  the  respiratory 
system  listings,  and  any  revis^  criteria 
will  be  published  as  a  final  rule  after  we 
have  completed  our  review. 

EFFECTIVE  DATE:  'This  final  rule  will  be 
effective  on  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bond  or  Alicia  Matthews,  Legal 
Assistants,  Office  of  Regulations,  Serial 
Security  Administration,  6401  Security 


Boulevard.  Baltimore,  MD  21235,  (410) 
965-1794  or  965-1713. 

SUPPLEMENTARY  INFORMATION:  On 
December  6, 1985,  a  revised  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  part  404  was  published  in  the  Federal 
Register  (50  FR  50068).  'The  Listing  of 
Impairments  describes,  for  each  of  13 
major  body  systems,  impairments  that 
are  considered  severe  enough  to  prevent 
an  adult  fi'om  performing  any  gainful 
activity  (part  A),  or  in  the  case  of  a  child 
under  the  age  of  18,  impairments  that 
are  considered  severe  enough  to  prevent 
the  child  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
(part  B).  The  Listing  of  Impairments  is 
used  for  evaluating  disability  and 
blindness  at  the  third  step  of  the 
sequential  evaluation  process  for  adults 
and  children  under  the  Social  Security 
disability  program  and  the 
supplemental  security  income  program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  medical  advances  in 
disability  evaluation  and  treatment  and 
program  experience  would  require  that 
the  listings  be  periodically  reviewed 
and  updated. 

Accordingly,  we  established 
termination  dates  ranging  horn  4  to  8 
years  for  each  of  the  listings  for  specific 
body  systems.  A  termination  date  of 
December  6, 1991,  was  established  for 
part  A  of  the  respiratory  system  listings 
to  no  longer  be  effective.  Part  B  of  the 
respiratory  system  listings  will  no 
longer  be  effective  December  6, 1993. 

Cte  October  18, 1991,  we  published  an 
NPRM  proposing  revisions  to  the 
listings  of  medical  criteria  for  evaluating 
respiratory  impairments  (56  FR  52231). 
We  requested  comments  on  the 
proposed  revisions  by  December  17, 
1991.  To  allow  time  for  the  receipt  and 
evaluation  of  the  comments,  we 
published  a  final  rule  on  November  27, 
1991,  extending  the  date  on  which  part 
A  of  the  respiratory  system  listings 
would  no  longer  be  effective  from 
December  6, 1991,  to  December  7, 1992 
(56  FR  60059). 

We  now  find  that  the  complexity  of 
the  issues  raised  by  the  comments 
makes  it  impossible  for  us  to  evaluate 
them  thoroughly  in  time  to  publish  a 
final  rule  before  December  7, 1992. 
Accordingly,  we  are  extending  for  an 
additional  6  months  to  June  7, 1993  the 
date  on  which  the  current  part  A 
respiratory  system  listings  will  no 
longer  be  effective. 

Regulatory  Procedures 

'The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 


Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  'The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  lusis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B).  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this  rule 
because  it  only  extends  the  date  on 
which  part  A  of  the  respiratory  system 
listings  will  no  longer  be  effective  and 
makes  no  substantive  chemges  to  these 
listings.  The  current  regulations 
expressly  provide  that  the  listings  may 
be  extendi  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Because 
we  are  not  making  any  substantive 
revisions  to  the  current  listings,  we  have 
determined  that  use  of  public  comment 
procedures  is  unnecessary  under  the 
Administrative  Procedure  Act. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  this  regulation 
does  not  meet  any  of  the  threshold 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  disability 
claimants  under  titles  II  and  XVI  of  the 
Act. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802,  Social  Security- 
Disability  Insurance:  No.  93.807, 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-age,  survivors  and 
disability  insurance;  Reporting  and 
recordkeeping  reauirements. 
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Dated:  Novaaber  &, 

Louia  D.  EboIT, 

Principal  Deputy  Commiuiotter  of  Social 
Security. 

Approved:  November  23, 19e2. 

Looie  W.  SuUivaa. 

Secretary  o/ HeaSih  and  Human  Services. 

For  the  reasons  set  fcalh  in  the 
preamble,  pert  404,  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  anthority  citaticm  for  subpart  P 
of  part  404  continues  to  read  as  foUowr. 

Authority.  Secs.  202,  205{a),  (b)>  "od  (d) 
through  (hL  216(i),  221  (a)  and  (i),  222(c),  223, 
225,  end  1102  of  the  Social  Security  Act;  42 
U.S.Q  402, 40S(a),  (b)  and  (d)  through  (h). 
416(1),  421(a)  and  (i).  422(c).  423, 425,  and 
1302;  sec.  505(a)  of  Public  Law  96-265,  94 
Stat.  473,  secs.  2(dK2),  (5),  (6)  and  (15)  of 
Public  Law  96-460,  98  Stat.  1797, 1802,  and 
1808. 

2.  Appendix  1  to  suhpart  P,  is 
amended  by  revising  the  third 
paragraph  of  the  introductory  text  to 
read  as  follows: 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 
*  •  •  •  « 

The  respiratory  system  (3.00)  will  no 
longer  be  eftective  on  June  7, 1993. 

«  *  •  *  * 

(FR  Doc.  92-29522  Filed  12-4-92;  8:45  am) 
BILUNO  CODE  4ieO-2»-M 


Food  and  Drug  Administration 

21  CFR  Part  146 
[Docket  No.  91  P-0195} 

Orange  Juice  Products;  Amendment  of 
Standards  of  Identity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standards  of  identity  for  orange  juice 
products  in  21  CPU  part  146  to  allow  the 
inclusion  of  juice  from  the  hybrid 
species  identified  as  "1/2  Citrus  sinensis 
(C.  sinensis)  X  3/8  Citrus  reticulata  (C. 
reticulata)  X  1/8  Citrus  paradisi  (C. 
parodist)  (USDA  Selection:l-100-29: 
1972  Whitmore  Foundation  Farm)," 
(commonly  referred  to  by  the  varietal 
name  "Ambersweet”)  into  all  orange 
juice  products  in  the  same  manner  as  is 
juice  from  oranges  of  the  species  C. 
sinensis.  The  action  responds  to  a  joint 


petition  by  industry  and  State 
government  agencies.  This  action  wilt 
permit  greater  flexibility  in  the 
manufa^uring  of  orange  juice  products 
and  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers. 
OATES:  Effective  on  February  5, 1993. 

All  products  initially  introduced  or 
initially  delivered  for  introduction  into 
intwstate  commerce  shall  comply  on  or 
after  this  date. 

FOR  FURTHER  MFORMATKIN  CONTACT: 

James  F.  Lin,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-414),  Food  and 
Drug  Administratkm,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4122. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Pn^xisal 

In  the  Federal  Register  of  June  4,  1992 
(57  FR  23555),  FDA  proposed  to  amend 
the  standards  of  identity  for  orange  juice 
products  in  21  CFR  part  146  to  allow  the 
inclusion  of  juice  from  the  hybrid 
species  identified  as  "1/2  (Citrus 
sinensis  (C.  sinensis)  X  3/8  Citrus 
reticulata  (C.  reticulata)  X  1/8  Citrus 
paradisi  (C.  paradisi),"  (commonly 
referred  to  by  the  varietal  name 
"Ambersweet”)  into  all  orange  juice 
products  in  the  same  manner  as  is  juice 
from  oranges  of  the  species  C.  sinensis. 
The  proposal  was  based  on  a  petition 
filed  jointly  by  the  following  10 
industry  and  State  government  agencies: 
The  Florida  Department  of  Citrus, 
Florida  Department  of  Agriculture  and 
Consumer  Services,  Florida  Citrus 
Mutual,  Florida  Citrus  Processors 
Association,  Florida  Citrus  Packers, 
Indian  River  Citrus  League,  Gulf  Citrus 
Growers  Association,  Inc.,  Qtrus 
Grower  Associates,  Inc.,  National  Juice 
Products  Association,  and  Florida  Farm 
Bureau.  Interested  persons  were  given 
until  August  3, 1992,  to  submit 
comments. 

II.  Comments 

FDA  received  76  letters,  each 
containing  one  or  more  comments  from 
the  petitioners,  citrus  growers,  juice 
processors,  and  trade  organizations  in 
response  to  the  proposal.  All  of  the 
comments  supported  the  proposal. 

A  comment  from  the  petitioners  of  the 
amendment  and  another  comment  from 
a  national  trade  association  stated  that 
some  existing  and  potential  citrus 
varieties,  which  lack  the  strong  C. 
sinensis  characteristics  of  the 
Ambersweet  hybrid,  may  meet  the 
scientific  parameters  detailed  in  the 
original  petition  and  as  proposed,  i.e.,  1/ 
2  C.  sinensis  X  3/8  C.  reticulata  X  1/8 
C.  paradisi.  The  comments  noted  that 
while  such  varieties  are  not  currmtly 
available  on  a  commercial  basis,  a  more 


precise  description  of  the  An^Mrsweet 
hybrid  in  the  regulation  may  prevent 
any  future  abuse  or  misunderstanding  of 
the  intent  of  this  amendment.  For  the 
purpose  of  clarification,  the  comments 
requested  that  FDA  adopt  a  more 
precise  description  of  the  designated 
hybrid  than  that  in  the  propmsed 
amendment,  and  offered  the  following 
language  for  hichision  in  §  146.135 
Orange  juice: 

(a)  Orange  juice  is  the  unfermented  juice 
obtained  from  mature  oranges  of  the  species 
Citrus  sinensis  and  of  the  citrus  b3rbrk} 
commonly  called  "Ambersweet"  (1/2  Citrus 
simnsis  X  3/9  Citrus  reticuJota  X  1/8  Citrus 
paradisi  (USDA  Selection: 1-1 00-29;  1972 
Whitmore  Foundation  Fann)). 

The  comments  further  explained  that 
the  proffered  description  identifies  the 
parent  tree  developed  by  the  United 
States  Department  of  Agriculture  and 
named  in  its  January  26, 1989, 
Agricultural  Research  Service  release 
entitled  "Notice  to  Citrus  Growers  and 
Nurserymen  Relative  to  the  Name  and 
Release  of  the  Ambersweet  Orange 
Hybrid.”  They  also  noted  that  the 
parentage  of  the  variety  can  be  further 
identified  as  "Ambersweet,  Selection  1- 
100-29: 1-3-54  (C.  reticulata  Blanco  X 
(C.  paradisi  Macf.  X  C.  reticulata))  X  13- 
3  midseason  orange,  C.  sinensis  (L.) 
Osb.” 

FDA  agrees  with  the  comments.  A 
more  precise  description  of  the  hybrid 
species  identified  as  “1/2  C.  sinensis  X 
3/8  C.  reticulata  X  1/8  C.  paradisr  may 
prevent  any  future  abuse  v 
misunderstanding  of  the  intent  of  the 
amendment.  The  agency  believes  that 
the  suggested  language  adequately 
describes  the  designated  hybrid  for  the 
intended  purpose.  Accordingly,  FDA  is 
revising  §  146.135(a)  to  incorporate  the 
more  specific  description  of  the 
Ambersweet  hybrid,  "USDA 
Selection:l-100-29: 1972  Whitmore 
Foundation  Farm.”  Also,  FDA  has 
modified  the  language  in  §  146.135  by 
replacing  “and”  with  "or”  to  clarify  that 
orange  juice  is  made  from  oranges  of  the 
species  C.  sinensis  or  the  citrus  hybrid 
Ambersweet,  or  both. 

Accordingly,  after  considering  the 
comments  received  in  respionss  to  the 
proposal,  the  agency  is  revising  the  U.S 
standards  of  identity  for  orange  juice  (21 
CFR  146.135),  p>asteurized  orange  juice 
(21  CFR  146.140),  canned  orange  juice 
(21  CFR  146.141),  frozen  concentrated 
orange  juice  (21  CFR  146.146),  and 
orange  juice  for  manufacturing  (21  CFR 
146.151),  and,  by  cross-reference,  the 
standards  of  identity  for  frozen  orange 
juice  (Z1  CFR  146.137),  orange  juice 
from  concentrate  (21  148.145), 

reduced  acid  frozen  concentrated  orange 
juice  (21  CFR  146.148),  canned 
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concentrated  orange  juice  (21  CFR 
146.150),  orange  juice  with  preservative 
(21  CFR  146.152),  concentrated  orange 
juice  for  manufacturing  (21  CFR 
146.153)  and  concentrated  orange  juice 
with  preservative  (21  CFR  146.154),  to 
provide  for  inclusion  of  juice  from  the 
hybrid  species  described  as  1/2  C. 
sinensis  X  3/8  C.  reticulata  X  1/8  C. 
paradisi  (USDA  Selection:l-100-29: 
1972  Whitmore  Foundation  Farm)  in  the 
same  manner  as  the  juice  from  oranges 
of  the  species  C  sinensis,  i.e.,  without 
limits  on  the  amount  of  juice  from  the 
hybrid  that  may  be  used  in  the  final 
product. 

in.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  final  rule  to  amend 
certain  standards  of  identity  for  orange 
juice  products  in  21  CFR  part  146 
according  to  the  standards  in  Executive 
Orders  12291  and  12612,  and  by  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601). 

FDA  noted  in  the  proposed  rule  that 
providing  for  the  use  of  the  juice  of  the 
Ambersweet  hybrid  in  standardized 
orange  juice  products  in  part  146  would 
permit  increased  variety  of  orange  juice 
products  to  consumers  and  would 
provide  increased  flexibility  in  the 
manufacture  of  orange  juice  products  to 
both  large  and  small  entities.  Thus,  FDA 
tentatively  concluded  that  the 
regulation  would  have  zero  costs 
associated  with  it  FDA  has  received  no 
new  information  or  comments  that 
would  alter  the  tentative  finding  that  it 
set  out  in  the  proposed  rule  that:  (1) 
There  is  no  suostantive  economic  issue 
in  this  rulemaking,  and  (2)  this  is  not  a 
major  rule. 

Therefore,  the  agency  concludes  that 
this  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  In 
accordance  with  the  Regulatory 
Flexibility  Act  ^b.  L.  96-354),  FDA 
has  also  determined  that  this  final  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
businesses.  Finally,  because  this 
regulation  modifies  a  food  standard,  and 
food  standards  are  given  preemptive 
effect  under  section  403A(a)(l)  of  the  act 
(21  U.S.C.  343-l(a)(l)).  FDA  finds  that 
there  is  no  substantial  federalism  issue 
which  would  require  an  analysis  under 
Executive  Order  12612. 

rV.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  146 

Food  grades  and  standards,  Fruit 
juices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  146  is 
amended  as  follows. 

PART  146-CANNED  FRUIT  JUICES 

1.  The  authority  citation  for  21  CFR 
part  146  continues  to  read  as  follows; 

Authority:  Secs.  201, 401, 403, 400,  701, 

706  of  the  Federal  Pood,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343,  348,  371,  376). 

2.  Section  146.135  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

1146.135  Oranpa  juice. 

(a)  Orange  juice  is  the  unfermented 
juice  obtained  from  mature  oranges  of 
the  species  Citrus  sinensis  or  of  the 
citrus  hybrid  commonly  called 
"Ambersweet”  (1/2  Citrus  sinensis  X  3/ 

8  Citrus  reticulata  X 1/8  Citrus  paradisi 
(USDA  Selection;l-10a-29: 1972 
Whitmore  Foundation  Farm)).  Seeds 
(except  embryonic  seeds  and  small 
fiegments  of  seeds  that  cannot  be 
separated  by  current  good 
manufacturing  practice)  and  excess  pulp 
are  removed.  The  juice  may  be  chilled, 
but  it  is  not  frozen. 

•  •  •  *  • 

3.  Section  146.140  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

1 146.140  Pasteurized  orange  juice. 

(a)  Pasteurized  orange  juice  is  the 
fo^  prepared  from  unfermented  juice 
obtained  from  mature  oranges  as 
specified  in  §  146.135,  to  which  may  be 
added  not  more  that  10  percent  by 
volume  of  the  unfermented  juice 
obtained  from  mature  oranges  of  the 
species  Gtrus  reticulata  or  Citrus 
reticulata  hybrids  (except  that  this 
limitation  shall  not  apply  to  the  hybrid 
species  described  in  §  146.135).  *  *  • 

•  •  *  •  * 

4.  Section  146.141  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

1146.141  Canned  orange  juice. 

(a)  Canned  orange  juice  is  the  food 
prepared  from  orange  juice  as  specified 
in  §  146.135  or  frozen  orange  juice  as 
specified  in  §  146.137,  or  a  combination 
of  both,  to  which  may  be  added  not 
more  than  10  percent  by  volume  of  the 
imfermented  juice  obtained  frnm  mature 
oranges  of  the  species  Citrus  reticulata 
or  Citrus  reticulata  hybrids  (except  that 


this  limitation  shall  not  apply  to  the 

hybrid  species  described  in  §  146.135). 

•  •  • 

*  •  •  •  • 

5.  Section  146.146  is  amended  by 
revising  the  first  two  sentences  in 
paragraph  (a)  to  read  as  follows: 

f  146.146  Frozen  concentrated  orange 
juice. 

(a)  Frozen  concentrated  orange  juice 
is  the  food  prepared  by  removing  water 
from  the  juice  of  matiue  oranges  as 
provided  in  §  146.135,  to  which  may  be 
added  unfermented  juice  obtained  from 
mature  oranges  of  the  species  Citrus 
reticulata,  other  Citrus  reticulata 
hybrids,  or  of  Citrus  aurantium,  or  both. 
However,  in  the  unconcentrated  blend, 
the  volume  of  juice  from  Citrus 
reticulata  or  Citrus  reticulata  hybrids 
shall  not  exceed  10  percent  (except  that 
this  limitation  shall  not  apply  to  the 
hybrid  species  described  in  $  146.135) 
and  from  Citrus  aurantium  shall  not 
exceed  5  percent.  *  *  * 

•  •  •  •  • 

6.  Section  146.151  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)  to  read  as  follows: 

1 146.151  Orange  juice  for  manufacturing. 

(a)  •  •  •  It  is  prepared  from 
unfermented  juice  obtained  from 
oranges  as  provided  in  §  146.135,  except 
that  the  oranges  may  deviate  from  the 
standards  for  matiuity  in  that  they  are 
below  the  minimum  for  Brix  and  Brix- 
acid  ratio  for  such  oranges,  and  to 
which  juice  may  be  added  not  more 
than  10  percent  by  volume  of  the 
unfermented  juice  obtained  from 
oranges  of  the  species  Citrus  reticulata 
or  Citrus  reticulata  hybrids  (except  that 
this  limitation  shall  not  apply  to  the 
hybrid  species  described  in  §  146.135). 

«  •  • 

•  •  •  •  * 

Dated:  November  1. 1962. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-29519  Filed  12-4-92;  8:45  am] 
BHXINQ  coca  4ia0-01-F 
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DEPARTMEHT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[T.0. 8451) 

RIN  1545-AR03 

Employee  Buaineaa  Expenaaa — 
Reporting  end  WlthhoWng  on 
Employee  Buaineaa  Expenae 
Rehnburaementa  and  ANowancea 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTKM:  Temporary  and  final 
regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  taxation  of 
and  reporting  and  withholding  on 
employee  business  expense 
reimbursements  and  c^er  expense 
aHowance  arrangements.  The 
regulations  aflect  employees  who 
receive  payments  and  payors  who  md:e 
payments  under  reimbumement  or  other 
expense  allowance  arrangttnents.  The 
guidance  is  the  same  as  that  set  forth  in 
temporary  regulations  published  in 
1989  and  1990. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianna  Dysen.  at  (202)  622-4606  (not 
a  toll-free  number). 

SUPPLEMENTARY  MFORMATION: 
Badiground 

Temporary  regulations  (TD  8189) 
imder  $  1.62-lT  were  first  published  in 
the  Federal  Register  on  Ma^  28, 1988 
(53  FR  9873).  A  cross-reference  notice  of 
proposed  rulemaking  (LR-97-96)  was 
published  in  the  Federal  Register  on  the 
same  day.  Paragraphs  (c)  and  (f)  of 
section  1.62-lT  of  these  temporary 
regulations  were  amended  by  temponuy 
regulations  (TD  8276)  publidied  in  the 
Federal  Ragiater  on  December  12, 1989 
(54  FR  51024).  Paragraph  (c)  of  section 

1.62-lT  was  subsequently  amended  by 
temporary  regulations  (TD  8324) 
published  in  the  Fedm^  Register  on 
December  17. 1990  (55  FR  51688). 
Cross-reference  notices  of  proposed 
rulemaking  (EE-8-89)  were  also 
published.  Temporary  regulations  (TD 
8004)  under-  §  1.162-25T  were  first 
published  in  the  Federal  Register  on 
January  7, 1985  (50  FR  747).  A  cross- 
reference  notice  of  proposed  rulemaking 
(LR-216-84)  was  published  in  the 
Federal  Register  on  the  same  day. 
Section  1.162-25T(b)  of  these  temporary 
regulations  were  amended  by  temporary 
regulations  (TD  8276)  published  in  the 
F^eral  Renter  on  Dumber  12. 1989 
(54  FR  51026).  A  cross-reference  notice 


of  {Ht^XMod  rulemakisg  (EE-8-89)  was 
also  published.  Temporary  regulations 
(TD  8061)  under  §  1.274-5T  were  first 
published  in  the  Federal  Register  on 
November  6. 1985  (50  FR  46006X 
Section  1.274-5T(g)  of  these  temporary 
regulations  vras  ammded  by  temporary 
regulations  (TD  8276)  published  in  the 
Federal  Re^stw  on  December  12. 1989 
(54  FR  51024).  A  cross-reference  notice 
of  proposed  rulemaking  (EE-8-89)  was 
also  imblished.  Written  comments  were 
received  fiom  the  public  on  the 
proposed  regulMions. 

Under  section  780S(e)  of  the  Internal 
Revenue  Code,  any  temporary 
regulation  issued  after  November  20, 
1988,  expires  within  3  years  after  the 
date  of  its  tssuuice.  This  Treasury 
decision  adopts  in  final  form  portions  of 
the  temporary  regulations  that  would 
otherwise  expire  within  three  years  after 
the  date  of  their  issuance  and  revises 
cross  references  to  these  portions. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefeve,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  ^section  553(b)  of  the  Administrative 
Proradure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexilnlity  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Infcmnatioa 

The  principal  author  of  these 
regulations  is  Marianna  Dyson,  Office  of 
the  Associate  Chief  Coimsel  (&nployee 
Benefits  and  Exnnpt  Organizations), 
Internal  Revenue  Service.  However, 
personnel  firom  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.61-1 
Through  1.280H-1T 

Bonds,  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  ffie  Amendments  to  the 
Regnlations 

Accordingly,  26  CFR  peurt  1  is 
amended  as  f^lows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNINQ  AFTER 
DECEMBER  31^  1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  •  * 

Par.  2.  Section  1.62-1  is  added  to  read 
as  follows; 

f  t  A2-1  Ad|ue<ed  groaa  ineoane. 

(a)  [Reserved] 

(b)  (Reaerved) 

(c)  Deduction  ailowable  in  computing 
adjusted  gross  income.  The  deductiems 
specified  in  section  62(a)  for  purposes  of 
computing  adjusted  gross  income  are — 

(1)  Deductions  set  forth  in  $  1.62- 
lT(c):  and 

(2)  Deductions  allowable  under  part 
VI,  subchapter  B.  chapter  1  of  the 
Internal  Revenue  Code,  (section  161  and 
following)  that  consist  of  expenses  paid 
or  incurred  by  the  taxpayer  in 
connection  with  the  performance  of 
services  as  an  employee  under  a 
reimbursement  or  ot^r  expense 
allowance  arrangement  (as  defined  in 

$  1.62-2)  with  his  or  her  employer.  For 
the  rules  pertaining  to  expenses  paid  or 
incurred  in  taxable  years  beginning 
before  January  1, 1989,  see  §  1.62— IT 
(c)(2)  aiKl  (f)  (as  contained  in  26  CFR 
1  (§§  1.61  to  1.166)  revised  April  1, 
1992). 

(d)  throu^  (h)  [Reserved] 

(i)  Effective  date.  Paragraph  (c)  of  this 
section  is  efiective  for  taxable  years 
beginning  on  or  after  January  1, 1989. 

Par.  3.  Section  1.62-lT  is  amended  as 
follows; 

1.  Paragraphs  (c)(2)  and  (f)  are 
removed  and  reserved. 

2.  In  paragraph  (e)(1),  the 
parenthetical  “(as  defined  in  paragrai^ 
(0  of  this  section)”  in  the  second 
sentMice  is  removed. 

Par.  4.  Section  1.62-2  is  ammided  as 
follows; 

1.  In  the  first  sentence  of  paragrai^ 
(c)(1),  the  reference  “§§  1.62-lT  and 

1.62- 2"  is  removed  and  “SS  1.62-1, 

1.62- lT,  and  1A2-2’’  is  added  in  its 
place. 

2.  fai  the  third  sentmM:e  of  paragraph 
(c)(5).  the  reference  “S  1.274-5T  (» 
1.162-17”  is  removed  and  “§§  1.274-5T 
and  1.274(d)-l  or  §  1.162-17”  is  added 
in  its  place. 

3.  In  paragraph  (d)(3)(ii),  the  reference 
“§  1.274-5T(g)”  is  remov^  and 

“§  1.274(d)-l”  is  added  in  its  place. 

4.  In  the  sixth  and  eighth  sentmees  of 
paragraph  (eH2),  the  reference  ”S  1.274- 
5T(g)”  is  removed  and  “§  1.274(d)-l”  is 
added  in  its  place. 

5.  In  paragraph  (hK2Ki)(BKlh  tha 
refereDce  ”$  1.274-5T(^  or  (0”  is 


Federal  Register  /  Vol.  57,  No.  235  /  Monday,  December  7,  1992  /  Rules  and  Regulations  57669 


removed  and  *‘§  1.274(d)-l  or  §  1.274— 
5T(j)”  is  added  in  its  place. 

Par.  5.  Section  1.132-5  is  amended  as 
follows: 

1.  In  the  last  sentence  of  paragraph 
(b)(l)(iv),  the  reference  "§  1.162-25T”  is 
removed  and  "§§  1.162-25  and  1.162- 
25T”  is  added  in  its  place. 

Par.  6.  Section  1.162-25  is  added  to 
read  as  follows: 

i  1.162-25  D«ductk>na  with  respect  to 
nortcash  fringe  ber>efHs. 

(a)  [Reserved] 

(b)  Employee.  If  an  employer  provides 
the  use  of  a  vehicle  (as  defined  in 

§  1.61-21  (e)(2))  to  an  employee  as  a 
noncash  fiinge  benefit  and  includes  the 
entire  value  of  the  benefit  in  the 
employee’s  gross  income  without  taking 
into  account  any  exclusion  for  a 
working  condition  fiinge  allowable 
under  section  132  and  the  regulations 
thereunder,  the  employee  may  deduct 
that  value  multiplied  by  the  percentage 
of  the  total  use  of  the  vehicle  that  is  in 
connection  with  the  employer’s  trade  or 
business  (business  value).  For  taxable 
years  beginning  before  January  1, 1990, 
the  employee  may  deduct  the  business 
value  ^m  gross  income  in  determining 
adjusted  gross  income.  For  taxable  years 
beginning  on  or  after  January  1, 1990, 
the  employee  may  deduct  the  business 
value  only  as  a  miscellaneous  itemized 
deduction  in  determining  taxable 
income,  subject  to  the  2-percent  floor 
provided  in  section  €7.  If  the  employer 
determines  the  value  of  the  noncash 
fringe  benefit  under  a  special 
accounting  rule  that  allows  the 
employer  to  treat  the  value  of  benefits 
provided  during  the  last  two  months  of 
the  calendar  year  or  any  shorter  period 
as  paid  during  the  subsequent  calendar 
year,  then  the  employee  must  determine 
the  deduction  allowable  under  this 
paragraph  (b)  without  regard  to  any  use 
of  the  benefit  during  those  last  two 
months  or  any  shorter  period.  The 
employee  may  not  use  a  cent-per-mile 
valuation  method  to  determine  the 
deduction  allowable  luider  this 
paragraph  (b). 

Par.  7.  Section  1.162-25T  is  amended 
by  removing  and  reserving  paragraph 
(b). 

Par.  8.  Section  1.274(d)-l  is  added  to 
read  as  follows: 

§  1 .274(d)-1  Substantiation  raquiramants. 

(a)  Substantiation  by  reimbursement 
arrangements  or  per  diem,  mileage,  ond 
other  traveling  allowances — (1)  In 
general.  The  Conunissioner  may,  in  his 
discretion,  prescribe  rules  in 
pronouncements  of  general  applicability 
under  which  allowances  for  expmses 
described  in  paragraph  (a)(2)  of  this 


section  will,  if  in  accordance  with 
reasonable  business  practice,  be 
regarded  as  equivalent  to  substantiaticm 
by  adequate  records  or  other  sufficient 
evidence  for  purposes  of  §  1.274-5T(c) 
of  the  amoimt  of  such  expenses  and  as 
satisfying,  with  respect  to  the  ammmt  of 
such  expenses,  the  requirements  of  an 
adequate  accormting  to  the  employer  for 
purposes  of  $  1.274-5T(f)(4).  If  the  total 
allowance  received  exceeds  the 
deductible  expenses  paid  or  incurred  by 
the  employee,  such  excess  must  be 
report^  as  income  on  the  employee’s 
return.  See  §  1.274-5T(j)  relating  to  the 
substantiation  of  meal  expenses  while 
traveling  away  firom  home. 

(2)  Allowances  for  expenses 
described.  An  allowance  for  expenses  is 
described  in  this  paragraph  (a)(2)  if  it  is 
a — 

(i)  Reimbursement  arrangement 
covering  ordinary  and  necessary 
expenses  of  traveling  away  from  home 
(exclusive  of  transportation  expenses  to 
and  from  destination); 

(ii)  Per  diem  allowance  providing  for 
ordinary  and  necessary  expenses  of 
traveling  away  front  home  (exclusive  of 
transportation  costs  to  and  from 
destination);  or 

(iii)  Mileage  allowance  providing  for 
ordinary  and  necessary  expenses  of 
local  travel  and  transportation  while 
traveling  away  from  home. 

(3)  Limitation.  A  mileage  allowance 
described  in  paragraph  (a)(2)(iii)  of  this 
section  is  available  only  to  the  owner  of 
a  vehicle. 

(b)  [Reserved] 

Par.  9.  Section  1.274-5T  is  amended 
as  follows: 

1.  In  paragraph  (e)(l)(ii],  the  reference 
“§  1.61-2T(e)(2)”  is  removed  and 

“§  1.61-21(e)(2)”  is  added  in  its  place 
and  the  reference  “§  1,162-25'r’  is 
removed  and  “§§  1.162-25  and  1.162- 
25T”  is  added  in  its  place. 

2.  Paragraph  (g)  is  revised. 

3.  In  paragraph  (1).  the  reference  to 

“§  1.61-2T(dMl)(ii)  and  §  1.61-2T(e)(2)” 
is  removed  and  "§  1.61-21(d)(l){ii)  and 
§  1.61-21(e)(2)”  is  added  in  its  place. 

4.  In  paragraph  (m),  the  reference 
“§  1.132-5T(h)”  is  removed  and 

“§  1.132-5(h)”  is  added  in  its  place. 

5.  In  paragraph  (m),  the  reference 
“§  1.162-25T(b)”  is  removed  and 

“§  1.162-25(b)”  is  added  in  its  place. 

6.  The  revision  to  paragraph  (g)  reads 
as  follows: 

I1.274-5T  Substantiation  requirefiwnts 
(temporary). 

*  *  «  *  * 

(g)  Substantiation  by  reimbursement 
arrangements  or  per  diem,  mileage,  and 


other  traveling  allowances.  For 
guidance,  see  §  1.274(d)-l. 

•  •  •  •  • 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  1, 1992. 

Fred  T.  Goldberg,  Jr., 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  92-29700  Filed  12-4-92;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  68 
[Order  No.  1635-92] 

Executive  Office  for  Immigration 
Review;  Rules  of  Practice  and 
Procedure  for  Adminiatrative  Hearings 
Before  Administrative  Law  Judges  in 
Cases  involving  Allegations  of 
Unlawful  Employment  of  Aliens  and 
Unfair  Immigration-Related 
Employment  Practices 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
amendments  to  rules  of  practice  and 
procedure  for  administrative  hearings. 
These  amendments  are  necessary  to 
bring  the  practices  and  procedures 
established  into  cemformity  with  the 
provisions  of  the  Immigration  Act  of 
1990. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  suite  2400, 5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  (703)  305-0470. 

SUPPLEMENTARY  INFORMATXIN:  Sections 
274A,  274B,  and  274C  of  the  INA 
require  that  hearings  be  held  before 
Administrative  Law  Judges  in  cases 
involving  allegations  of: 

(1)  The  unlawful  hiring,  or  recruiting 
or  referring  for  a  fee,  for  employment  in 
the  United  States,  of  aliens  when  the 
hiring  person  or  entity  knows  that  the 
aliens  are  unauthorized  to  work  in  the 
United  States;  or  of  any  individual 
when  the  hiring  person  or  entity  fails  to 
comply  with  the  employment  eligibility 
verification  requirements  (8  U.S.C. 
1324a(a)(l)); 

(2)  The  continued  employment  of 
aliens  in  the  United  States  when  the 
hiring  person  or  entity  knows  that  the 
aliens  are  or  have  become  unauthorized 
for  such  emplo)mient  (8  U.S.C. 
1324a(a)(2)); 

(3)  The  unlawful  imposition,  in  the 
hiring,  recruiting,  or  referring  for 
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employment  of  any  individual,  of  any 
requirement  that  the  individual  post 
bond  or  security,  pay  or  agree  to  pay  any 
amount,  or  otherwise  guarantee  or 
indemnify  against  any  potential  liahility 
under  8  U.S.C.  1324a,  for  unlawful 
hiring,  recruiting  or  referring  of  such 
individual  (8  U.S.C  1324a(^); 

(4)  Unfair  immigration-r^ted 
employment  practices  (8  U.S.C  1324b); 
and 

(5)  Knowing  participation  by  any 
person  or  entity  in  activities  involving 
haudulent  creation  or  use  of  documents 
for  the  purposes  of  satisfying,  or 
complying  with,  a  requirement  of  the 
INA  (8  U.S.C  1324c). 

On  November  24. 1987,  the 
Department  of  Justice  published  an 
interim  final  rule  establishing 
administrative  practices  and  procedures 
to  implement  section  274A  and  274B  of 
the  INA.  52  FR  44972  (Nov.  24. 1987). 
After  receiving  comments,  the 
Department  published  the  hnal  rule  on 
November  24, 1989.  54  FR  48593  (Nov. 
24, 1989).  That  rule  governed  all  cases 
properly  brought  bemre  an 
Administrative  Law  Judge  that  cor^ly 
with  the  requirements  of  the  INA.  Inen, 
on  November  28, 1990,  Congress 
enacted  the  Immigration  Act  of  1990, 
which  amended  section  274A  and  274B 
of  the  INA,  and  added  section  274C 
These  amendments  necessitated  certain 
revisions  to  the  practices  and 
procedures  established  by  Part  68, 
which  were  set  forth  in  the  interim  rule 
with  request  for  comments,  published 
October  3, 1991.  56  FR  50049.  The 
comment  period  ended  on  November  4. 
1991.  A  total  of  twenty-six  specific 
comments  were  received  and 
considered  in  preparing  this  final  rule. 
Changes  were  made  in  the  Hnal  rule 
based  upon  consideration  of  the 
comments  received  and  experience 
gained  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer 
(OCAHO)  in  implementing  the  hearing 
procedures.  What  follows  is  a  section- 
by-section  analysis  oT  the  final  revisions 
to  the  interim  rule  and  a  discussion  of 
the  comments  concerning  the  sections 
to  which  they  apply. 

Section  68.2  added  a  new  subsection 
(i)  which  defines  “entry”  of  an  order  for 
the  purposes  of  determining  when  the 
sixty  (60)  day  time  period  b^ins  for 
appeal  to  a  federal  circuit  court  of 
appeals  under  section  274B(i)(l)  of  the 
INA.  The  Tenth  Circuit,  in  Mesa 
Airlines  v.  United  States,  951  F.2d  1188 
(10th  Cir.  1991),  interpreted  the  word 
“entry”  to  mean  the  date  the 
Administrative  Law  Judge  signed  and 
dated  the  order.  .Accordingly,  the  rule 
has  adopted  this  definition.  Likewise, 
subsection  (k)  of  §  68.2  defines  “issued” 


in  the  same  manner  for  cases  arising 
under  sections  274A  and  274C  of  the 
INA. 

Section  68.2  added  a  new  subsection 
(n)  which  defines  “ordinary  mail.”  This 
was  the  result  of  one  commenter's 
suggestion  that  §  68.8(c)(2)  be  amended 
to  specify  that  the  reference  to  “mail”  in 
that  section  is  a  reference  to  “ordinary 
mail’*  (see  discussion  of  §  68.8  below.) 

A  number  of  commenters  suggested 
that  §68.2(t)(2)  (formerly  §  68.2(r)(2)) 
was  misleading  in  that  it  did  not 
include  the  entire  statutory  definition  of 
intimidation  or  retaliation  under  section 
274B  of  the  INA.  After  consideration  of 
these  comments,  the  OCAHO 
determined  that  the  scope  of  §  68.2(t)(2) 
was  sufficiently  clear  in  its  present 
form. 

The  reference  to  “section  274B(a)(5) 
of  the  INA”  in  §  68.2(t)(2)  clearly 
indicates  that  it  is  also  an  unfair 
immigration-related  employment 
practice  to  intimidate,  threaten,  coerce 
or  retaliate  against  any  individual  for 
the  purposes  for  interfering  with  any 
right  or  privilege  secured  under  section 
274B  of  the  INA  or  because  the 
individual  intends  to  file  or  has  filed  a 
charge  or  a  complaint,  testified,  assisted, 
or  participated  in  any  manner  in  an 
investigation,  preceding  or  hearing 
under  section  274B  of  the  INA. 

Section  68.3  was  reorganized  to 
include  the  addition  of  a  new 
subsection  (c)  which  allows  the  Chief 
Administrative  Hearing  Officer  or  the 
Administrative  Law  Judge  to  direct  a 
party  to  execute  service  in 
circumstances  where  there  is  difficulty 
with  perfecting  service. 

Section  68.8(c)(2)  was  amended  to 
clarify  that  additional  time  is  available 
for  a  response  to  a  pleading,  notice  or 
other  document  when  such  documents 
are  received  by  a  party  through 
"ordinary”  mail  only.  This  change  was 
made  as  a  result  of  a  suggestion  by  one 
commenter  that  the  subsection  make 
clear  that  the  additional  time  would  not 
be  granted  for  documents  received  by 
overnight  mail,  facsimiles,  registered 
mail,  certified  mail  or  any  other  means 
of  expedited  service.  'The  subsection 
was  also  amended  to  note  that  the 
formula  for  additional  response  time  is 
inapplicable  if  the  Chief  Administrative 
Hearing  Officer  or  the  Administrative 
Law  Judge  specifies  a  compliance  date, 
other  than  the  date  prescribed  by  the 
rule. 

Section  68.25(b)  was  amended  to 
require  that  when  a  non-party  is 
subpoenaed,  notice  of  the  subpoena 
must  be  given  by  the  requestor  to  all 
parties.  In  an  investigation  under 
section  274B  of  the  INA,  where  a 
complaint  has  not  been  filed,  the  notice 


must  be  given  to  the  charging  party,  the 
party  who  is  charged  with  an  unfair 
immigration-related  employment 
practice,  and  the  Office  of  Special 
Counsel.  This  amendment  is  the  result 
of  one  commenter's  suggestion  that  the 
principal  targets  of  an  investigation 
should  have  notice  of  a  subpoena  that 
is  received  by  another  person  or  entity. 

A  new  subsection  (d)  of  §  68.25  was 
added,  which  gives  a  party  standing  to 
challenge  a  subpoena  issued  to  a  non- 
party  if  the  party  can  claim  a  personal 
right  or  privilege  in  the  discovery 
sought.  This  amendment  is  also  in 
response  to  a  commenter’s  suggestion  to 
make  clear  that  parties  have  standing  to 
challenge  a  subpoena  issued  to  a  non- 
party. 

A  number  of  commenters  contended 
that  §  68.25  should  be  revised  to  require 
that  a  request  for  a  subpoena  be  in 
writing,  in  order  to  provide  a  procedural 
safeguard  against  abuse  of  the  subpoena 
process.  This  suggestion  was  rejected  as 
the  rule  provides  a  mechanism  to 
prevent  abuse,  i.e.,  the  petition  to 
revoke  or  modify  ffie  subpoena.  The 
same  commenters  also  requested  that 
§  68.25  be  amended  to  allow  30  days  for 
filing  a  petition  to  revoke  or  modify  a 
subpoena,  rather  than  the  ten  (10)  days 
currently  provided  for  in  the  rule.  This 
suggestion  was  rejected  because  the 
current  ten  (10)  day  limit  expedites  the 
proceeding  and  experience  has  shown 
that  the  ten  (10)  day  limit  has  not  been 
an  undue  burden  on  the  recipient. 
Moreover,  if  the  circumstances  of  a 
particular  case  indicate  that  additional 
time  would  be  justified  or  appropriate, 

§  68.25(c)  gives  the  Administrative  Law 
Judge  the  discretion  to  set  another 
deadline. 

One  commenter  suggested  that  §  68.25 
be  revised  to  require  that  the  subpoena 
form  notify  the  recipient  of  the  time 
limit  and  procedures  involved  for  filing 
a  petition  to  revoke  or  modify  the 
subpoena.  'This  proposed  change  to  the 
rule  was  deemed  unnecessary  since  new 
subpoena  forms  to  be  issued  by  OCAHO 
will  notify  the  recipient  of  the  time  limit 
and  procedure  for  filing  a  petition  to 
revoke  or  modify. 

Section  68.26  was  amended  to  allow 
the  Chief  Administrative  Hearing 
Officer  to  reassign  a  case  already 
assigned  to  an  Administrative  Law 
Judge  for  administrative  purposes. 

With  respect  to  §  68.33,  a  number  of 
commenters  expressed  concern  that 
allowing  the  request  for  a  hearing  to 
constitute  a  notice  of  appearance  would 
require  an  attorney  to  continue 
representation  of  the  respondent. 
Clearly,  an  attorney  is  fi^  to  notify  the 
Chief  Administrative  Hearing  Office 
and/or  the  Administrative  Law  Judge 
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that,  notwithstanding  a  request  for  a 
hearing,  the  attorney  is  withdrawing 
from  the  case.  Additioitally,  in  response 
to  another  comment,  it  is  iK>ted  that  an 
entry  of  appearance  before  an 
Administrative  Law  Judge  pursuant  to 
sections  274A,  274B,  and  274C  of  the 
INA  ccHistitutes  an  entry  of  appearance 
before  this  agency  only,  and  not  for 
other  proceedings  before  the 
Immigration  and  Naturalizatimi  Service 
or  the  Executive  Office  for  Immigratirm 
Review. 

Section  68.37(bK2)(ii)  was  amended 
to  clarify  that  the  Administrative  Law 
Judge  has  discretion  to  modify  the  time 
period  within  which  a  party  may  show 
good  cause  for  failure  to  appear  at  a 
hearing  or  face  possible  dismissal  of  a 
complaint  or  a  request  for  hearing  on 
grounds  of  abandonment.  The  ctirrent 
speciBcation  of  ten  (10)  days  in  which 
to  show  good  cause  for  failure  to  appear 
is  not  intended  as  a  jurisdictional  time 
limit.  This  change  is  the  result  of 
comments  expressing  concern  that  the 
current  ten  (10)  days  for  compliance  is 
insufficient. 

Section  68.52(a)  was  revised  to  allow 
the  Administrative  Law  Judge  to  require 
the  parties  to  Ble  post-hearing  briefs  or 
supplementary  documents.  The 
previous  version  appeared  to  allow  the 
parties  total  discretion  even  when  an 
Administrative  Law  Judge  requests  such 
filings. 

S^tion  68.52(c)(l)(v)  was  amended  to 
require  an  Administrative  Law  Judge’s 
order  to  impose  a  civil  penalty  in  the 
case  of  a  violation  under  section 
274A(g)(l)  of  the  INA,  the  prohibition 
against  indemnity  bonds.  One 
commenter  noted  that  the  rule 
contained  permissive  language  ("may"), 
v.'hich  contravened  the  statute  which 
contains  mandatory  language  ("shall”). 
The  rule  has  been  revis^  to  mirror  the 
statutory  language  at  section  274A(g)(l) 
of  the  INA. 

Section  68.52(c)(2)(i)(K)  has  been 
revised  to  include  additional  remedies 
for  unfair  immigration-related 
employment  practice  cases  in  which  an 
employer  requests  more  or  additional 
documents  than  are  required  under 
section  274A(b)  of  the  INA  or  refuses  to 
honor  documents  that  reasonably 
rppear  to  be  genuine.  See  section 
274B(a)(6)  of  the  INA.  A  number  of 
commenters  noted  that  the  rule,  in 
addition  to  imposing  statutory  civil 
penalties,  should  also  provide  for  the 
imposition  of  rehiring  and  back  pay 
liability  for  such  documentation  abuses. 
Thus,  68.52(c)(2)(i)(K)  now  clearly 
indicates  that  the  remedies  set  out  in 
section  274B(g)(2)(B)(i),  (ii),  (iii), 
(iv)(rV),  (v),  (vi),  (vii)  and  (viii)  all  apply 


to  document  abuse  cases  under  section 
274B(a)(6)oftheINA. 

Some  commenters  stated  that  the 
supplementary  information  regarding 
§  M.52(c)(4)  was  ambiguous  in  that  the 
rule  did  not  reflect  that  motimis  to 
amend  an  Administrative  Law  Judge's 
decisicHi  and  order  in  cases  arising 
under  secticm  274A  or  274C  of  the  INA 
on  substantive  issues  are  permitted. 

This  interpretation  is  inanrect.  Motions 
to  substantively  amend  orders  are  not 
contemplated  in  cases  arising  imder 
section  274A  and  section  27^  of  the 
INA.  However,  §  68.52(c)(4)  was 
amended  to  clarify  that  a  party  seeking 
a  substantive  change  to  an  order  should 
Ble  a  request  for  review  with  the  Chief 
Administrative  Hearing  Officer,  rather 
than  Ble  a  motion  for  reconsideration 
with  the  Administrative  Law  Judge. 
Additionally,  the  Chief  Administrative 
Hearing  Officer  could  also  correct  a 
substantive  error  in  section  2 74 A  and 
274C  cases  through  discretionary  review 
based  on  existing  rules.  The  other 
amendment  to  this  subsection  would 
allow  for  substantive  changes  to 
Administrative  Law  Judges’  orders  in 
section  274B  cases.  The  reason  for  this 
amendment  is  that  an  Administrative 
Law  Judge  should  not  be  prevented  from 
substantively  changing  an  order  within 
sixty  (60)  days  when  t^  Chief 
Administrative  Hearing  Officer  has  no 
review  authority.  Thus,  when  an  error 
comes  to  the  attention  of  an 
Administrative  Law  Judge  within  the 
requisite  sixty  (60)  days,  this 
amendment  would  obviate  the  need  to 
appeal  to  the  Court  of  Appeals  for  the 
appropriate  circuit. 

Section  68.53(a)(1)  is  amended  to 
make  clear  that  when  a  party  requests  a 
review  of  a  final  decision  and  order  of 
an  Administrative  Law  Judge,  and  the 
Chief  Administrative  Hearing  Officer 
decides  not  to  modify  or  vacate  the 
order,  the  Chief  Administrative  Hearing 
Officer  is  not  required  to  issue  an  order 
affirming  the  Administrative  Law 
Judge’s  order.  The  Chief  Administrative 
Hearing  Officer  must  issue  an  order  only 
if  he  is  vacating  or  modifying  the 
Administrative  Law  Judge's  decision 
6md  order.  See  sections  274A(e)(7)  and 
274C(d)(4)  of  the  INA. 

Finally,  this  rule  does  not  change  or 
take  away  rights  which  were  established 
in  the  statute  or  earlier  rules  of  practice 
and  procedure.  Therefore,  this  rule  is 
effective  mi  the  date  of  publication. 

Moreover,  in  accordance  with  5 
U.S.C.  605(b).  the  Attorney  General 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  mi  a 
substantial  number  of  small  entities. 
This  rule  is  not  cmisidmed  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 


of  Executive  Order  No.  12291,  nor  does 
it  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  section  6  of  Executive  Order  No. 
12612.  The  Attorney  Gmieral  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  final  regulations 
meet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subjects  in  28  CFR  Part  68 

Administrative  practice  and 
procedure.  Aliens,  Citizenship  and 
naturalization.  Civil  rights. 
Discrimination  in  employment. 
Employment,  Equal  employment 
opportimity.  Immigration.  Nationality. 
Non-Discrimination. 

Accordingly,  the  interim  rule 
amending  28  CFR  part  68  which  was 
published  at  56  FR  50049-50058  on 
October  3, 1991,  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  68— RULES  OF  PRACTICE  AND 
PROCEDURE  FOR  ADMINISTRA-HVE 
HEARINGS  BEFORE  ADMINISTRATIVE 
LAW  JUDGES  IN  CASES  INVOLVING 
ALLEGATIONS  OF  UNLAWFUL 
EMPLOYMENT  OF  AUENS  AND 
UNFAIR  IMMIGRATION-RELATED 
EMPLOYMENT  PRACTICES 

1.  The  authority  citation  for  part  68  is 
revised  to  read  as  follows: 

Authority;  5  U.S.C.  301,  554;  8  U.S.C 
1103, 1324a,  1324b,  and  1324c. 

2.  Section  68.2  is  amended  by: 

(a)  Redesignating  paragraphs  (i),  (j), 

(k) ,  and  (1)  through  (q)  as  paragraphs  (j), 

(l) ,  (m),  and  (o)  through  (t),  respectively; 
and 

(b)  New  paragraphs  (i),  (k),  and  (n)  are 
added  to  read  as  follows: 

S68.2  Definitions. 
***** 

(i)  Entry  &s  used  in  section  274B(i)(l) 
of  the  INA  means  the  date  the 
Administrative  Law  Judge  signed  the 
order; 

***** 

(k)  Issued  as  used  in  section 
274A(e)(8)  and  section  274C(d)(5)  of  the 
INA  means  the  date  the  Administrative 
Law  Judge  signed  the  order; 

***** 

(n)  Ordinary  mail  refers  to  the  mail 
service  provided  by  the  United  States 
Postal  Service  using  tmly  standard 
postage  fees,  exclusive  of  special 
systems,  electitmic  transfers,  and  other 
means  which  have  the  eflect  of 
providing  expedited  service; 
***** 

3.  Section  68.3  is  amended  by: 
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(1)  Designating  the  introductory  text 
as  paragraph  (a); 

(2)  Redesignating  paragraphs  (a),  (b), 
and  (c)  as  paragraphs  (1),  (2),  and  (3) 
respectively; 

(3)  Redesi^ating  paragraph  (d)  as 
paragraph  (b); 

(4)  Aading  a  new  paragraph  (c)  to 
read  as  follows: 

f6S.3  Service  of  ooinpiaint,  notice  of 
heering,  written  orders,  and  decisions. 
***** 

(c)  In  circumstances  where  the  Office 
of  the  Chief  Administrative  Hearing 
Officer  or  the  Administrative  Law  Judge 
encounter  difficulty  with  perfecting 
service  the  Chief  Administrative 
Hearing  Officer  or  the  Administrative 
Law  Judge  may  direct  that  a  party 
execute  service  of  process. 

168.5  [Amended] 

4.  Section  68.5(b)  is  amended  by: 

(a)  Adding  the  phrase  “In  section 

274B  cases,  pursuant  to  section  554  of 
title  5,  United  States  Code,”  to  the 
beginning  of  the  introductory  phrase 
and  before  the  words.  “Due  regard  shall 
be  riven". 

(d)  Correcting  the  word  “Section”  in 
the  second  sentence  to  read  “Sections”. 

f68.6  [Amended] 

5.  Section  68.6(a)  is  corrected  by 
changing  the  word  “others”  in  the 
second  sentence  to  read  “other”. 

{68.8  [Amended] 

6.  Section  68.8(c)(2)  is  amended  by 
inserting  the  word  “ordinary”  before  the 
word  “mail”  and  by  adding  at  the  end 
of  the  sentence  the  phrase  “unless  the 
compliance  date  is  otherwise  specified 
by  the  Chief  Administrative  Hearing 
Officer  or  the  Administrative  Law 
Judge.” 

168.23  [AnMnd^q 

7.  Section  68.23(c)(6)  is  amended  by 
removing  the  reference  to  §  68.25(d)  and 
inserting  in  its  place  §  68.25(e). 

8.  Section  68.25  is  amended  by: 

(a)  Revising  paragraph  (b): 

(b)  Redesignating  paragraph  (d)  as 
paragraph  (e);  and 

(c)  Aading  a  new  paragraph  (d)  to 
read  as  follows; 

168.2$  Subpowws. 
***** 

(b)  The  subpoena  shall  identify  the 
person  or  things  subpoenaed,  the  person 
to  whom  it  is  returnable  and  the  place, 
date,  and  time  at  which  it  is  returnable; 
or  the  subpoena  shall  identify  the  nature 
of  the  evidence  to  be  examined  and 
copied,  and  the  date  and  time  when 
access  is  requested.  Where  a  non-party 
is  subpo«f>aed,  the  requestor  of  the  ^ 


subpoena  must  give  notice  to  all  parties, 
or  if  no  complaint  has  been  filed,  then 
notice  shall  be  given  to  individuals  or 
entities  who  have  been  charged  with  an 
unfair  immimation-related  employment 
practice  under  section  274B  of  the  INA, 
the  individual  initiating  the  alleged 
unfair  immimtion-related  employment 
practice,  and  the  Office  of  Special 
Counsel.  For  purposes  of  this 
subsection,  the  receipt  of  the  subpoena 
or  a  copy  of  the  subpoena  shall  serve  as 
the  notice. 

***** 

(d)  A  party  shall  have  standing  to 
challenge  a  subpoena  issued  to  a  non- 
party  if  the  party  can  claim  a  personal 
right  or  privilege  in  the  discovery 
sought. 

***** 

S88J»  [Amended] 

9.  Section  68.26  is  amended  by 
removing  the  word  “will”  6md  replacing 
it  with  the  word  “shall”  and  by  adding 
the  following  sentence  after  the  phrase 
“shall  be  designated  by  the  Chief 
Administrative  Hearing  Officer.”:  “The 
Chief  Administrative  Hearing  Officer 
may  reassign  a  case  previously  assigned 
to  an  Administrative  Law  Judge  to 
promote  administrative  efficiency.” 

I68JI8  [Amended] 

10.  Section  68.28(a)  is  amended  by 
removing  in  the  introductory  paragraph 
the  phrase  “necessary  to  the  conduct  of 
fair”  and  inserting  in  its  place  the 
phrase  “necessary  to  conduct  fair”. 
***** 

11.  Section  68.37  is  amended  by: 

(a)  Removing  in  paragraph  (c)  the 
reference  to  §  68.8ffi)  and  adding  in  its 
place  the  reference  §  68.9(b). 

(b)  Revising  paragraph  (b)(2)(ii)  to 
read  as  follows: 

I68J7  Waiver  of  right  to  appear  and 
faliure  to  participate  or  to  appear.11 
***** 

(b)*  •  * 

(2)*  *  * 

(ii)  Within  ten  (10)  days  after  the  time 
for  hearing  or  within  such  other  period 
as  the  Administrative  Law  Judge  may 
allow,  such  party  does  not  show  good 
cause  for  such  failure  to  appear. 
***** 

168.43  [Amended] 

12.  Section  68.43  is  amended  by 
revising  the  heading  in  paragraph  (c)  to 
read  as  follows:  " Substitution  of  copies 
for  original  exhibits". 

{68.48  [Amended] 

13.  Section  68.48(a)  is  amended  by 

revising  the  reference  to  §68.12  to 
§68.14.  - 


14.  Section  68.52  is  amended  by: 

(a)  In  paragraph  (a),  revising  the 
phrase  “a  party  may  file  proposed 
findings  of  fact,”  to  read  “the 
Administrative  Law  Judge  may  require 
the  parties  to  file  propo^  findings  of 
fact,”  and  by  replacing  the  phrase  “and 
order  together  with  a  supporting  brief 
to  “and  orders  tog>^ir  with  supporting 
briefs”; 

(b)  In  paragraph  (c)(l)(v),  by  removing 
the  word  “may”  after  the  phrase  “the 
order”  and  adding  in  its  place  the  word 
“shall”; 

(c)  In  paragraph  (c)(2)(i)(K),  by  adding 
the  phrase  “or  to  order  any  of  the 
remedies  listed  as  paragraphs  (c)(2)(i)(A) 
through  (c)(2)(i)(G)  above”  at  the  end  of 
the  paragraph; 

(^  In  paragraph  (c)(2)(ii),  by  adding 
.the  phrase  “of  the  ^A”  to  the  end  of 
the  last  sentence; 

(e)  Revising  paragraph  (c)(4)  to  read  as 
follows: 

{68.52  Deoielon  end  Order  of  the 
Administrative  Law  Judge. 
***** 

(c)*  *  * 

(4)  Corrections  to  orders.  An 
Administrative  Law  Judge  may,  in  the 
interest  of  justice,  correct  any  clerical 
mistakes  or  typographical  errors 
contained  in  a  decision  and  order  issued 
in  a  case  arising  under  section  274A  or 
274C  of  the  INA  at  any  time  within 
thirty  (30)  days  after  the  issuance  of  the 
decision  and  order.  Changes  other  than 
clerical  mistakes  or  typographical  errors 
will  be  considered  in  cases  arising 
under  sections  274A  and  274C  of  the 
INA  by  filing  a  request  for  review  to  the 
Chief  Administrative  Hearing  Officer  by 
a  party  under  §  68.53,  or  the  Chief 
Administrative  Hearing  Officer  may 
exercise  discretionary  review  to  make 
such  changes  pursuant  to  §  68.53.  In 
cases  arising  imder  section  274B  of  the 
INA,  an  Administrative  Law  Judge  may 
correct  any  substantive,  clerical,  or 
typographical  errors  or  mistakes  in  a 
decision  and  order  at  any  time  within 
sixty  (60)  days  after  the  issuance  of  the 
decision  and  order. 

15.  Section  68.53  is  amended  by: 

(a)  Revising  the  word  “section'^in  the 
introductory  text  of  paragraph  (a)  to 
read,  “sections”; 

(b)  Adding  to  the  end  of  paramph  (a) 
(1)  a  new  sentence  to  read  as  follows: 

{  6833  Administrative  and  Judiciai  review. 
***** 

(a)  *  *  * 

(1)  *  *  *  However,  the  Chief 
Administrative  Hearing  Officer  is  not 
obligated  to  issue  an  order  unless  the 
Administrative  Law  Judge’s  order  is 
modified  or  vacated. 
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Dated:  November  18, 1992. 

William  P.  Barr, 

Attorney  Genera/. 

IFR  Doc.  92-28868  Filed  12-4-92;  8:45  am] 
MIXING  C006  1B31-2a-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-4542-8] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Rnal  Exclusion 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  hnal  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  EPA 
regulations  for  certain  solid  waste 
generated  at  POP  Fasteners  (POP),  a 
division  of  Black  and  Decker 
Corporation,  located  in  Shelton, 
Connecticut.  This  action  responds  to  a 
delisting  petition  submitted  under  those 
regulations  that  allow  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  certain 
hazardous  waste  regulations  of  the  Code 
of  Federal  Regulations,  and  specifically 
provide  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  “generator-specific”  basis 
from  the  hazardous  waste  lists. 

EFFECTIVE  DATE:  December  7. 1992. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
and  is  available  for  viewing  (room 
M2427)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-92-PFEF-FFFFF.” 

The  public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (703)  920-9810.  For 
technical  information  concerning  this 
notice,  contact  Shen-yi  Yang,  Office  of 
Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-1436. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Ur>der  §§  260.20  and  260.22,  facilities 
may  petition  the  Agency  to  remove  their 
wastes  firom  hazardous  waste  control  by 
excluding  them  from  the  lists  of 
hazardous  wastes  contained  at  §§  261.31 
and  261.32.  Petitioners  must  provide 
sufficient  information  to  EPA  to  allow 
the  Agency  to  determine  that;  (1)  The 
waste  to  be  excluded  is  not  hazardous 
based  upon  the  criteria  for  which  it  was 
listed,  and  (2)  no  other  hazardous 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  This  Rulemaking 

POP  Fasteners,  located  in  Shelton, 
Connecticut,  petitioned  the  Agency  to 
exclude  from  hazardous  waste  control 
its  F006  metal  hydroxide  filter  cake 
resulting  from  the  treatment  of 
wastewater  originating  from  its 
electroplating  operations.  After 
evaluating  the  petition,  EPA  proposed, 
on  August  21, 1992  to  exclude  POP’s 
waste  fix>m  the  lists  of  hazardous  waste 
under  §§  261.31  and  261.32  (see  57  FR 
37921). 

The  Agency  did  not  receive  any 
public  comments  on  the  proposal  and 
this  rulemaking  finalizes  the  proposed 
decision  to  grant  POP’s  petition. 

II.  Disposition  of  Petition 

A.  POP  Fasteners,  Shelton.  Ck)nnecticut 
1.  Proposed  Exclusion 

POP  Fasteners,  located  in  Shelton, 
Connecticut,  petitioned  the  Agency  to 
exclude  ^m  hazardous  waste  control 
its  metal  hydroxide  filter  cake  resulting 
from  the  treatment  of  wastewaters 
originating  from  its  electroplating 
operations,  presently  listed  as  EPA 
Hazardous  Waste  No,  FOOf — 
“Wastewater  treatment  sludges  from 
electroplating  operations  except  fit)m 
the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  ctubon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum”.  The 
listed  constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  waste  are: 
Cadmium,  hexavalent  chromium,  nickel 
and  cyanide  (complexed)  (see  Part  261, 
Appendix  VII). 

In  support  of  its  petition,  POP 
submitted:  (1)  Detailed  descriptions  of 
its  manufacturing  and  waste  treatment 
processes,  including  schematic 


diagrams;*  (2)  a  list  of  all  raw  materials 
and  Materid  Safety  Data  Sheets 
(MSDSs)  for  all  trade  name  products 
used  in  the  manufacturing  and  waste 
treatment  processes;  (3)  results  from 
total  constituent  analyses  for  the  eight 
Toxicity  Characteristic  (TC)  metals 
listed  in  §  261.24  and  nickel;  (4)  results 
from  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP;  as  described 
in  part  261,  appendix  II)  analyses  for  the 
ei^t  TC  metals  and  nickel;  (5)  results 
from  total  constituent  analyses  for 
volatile  and  semi-volatile  organic 
comi>ounds  and  polychlorinated 
biphenyls;  (6)  results  from  total 
constituent  analyses  for  total  and 
reactive  sulfide  and  cyanide  for 
representative  samples  of  the  petitioned 
waste;  (7)  results  from  total  oil  and 
grease  analyses  on  representative 
samples  of  the  petitioned  waste;  and  (8) 
test  results  and  information  regarding 
the  hazardous  characteristics  of 
ignitability,  corrosivity,  and  reactivity. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  POP  in 
support  of  its  petition  and  determined 
that  the  hazardous  constituents  found  in 
the  petitioned  waste  would  not  pose  a 
threat  to  human  health  and  the 
environment.  Specifically,  the  Agency 
used  the  modified  EPA  Composite 
Model  for  Landfills  (EPACML)  to 
predict  the  potential  mobility  of  the 
inorganic  hazardous  constituents  found 
in  the  petitioned  waste,  and  used  the 
EPACML/the  Organic  Leachate  Model 
(OLM)  to  estimate  the  leachable  portion 
of  the  organic  contaminants  in  the 
petitioned  waste. 

Based  on  the  evaluation,  the  Agency 
determined  that  the  constituents  in 
POP’s  petitioned  waste  would  not  leach 
and  migrate  at  concentrations  above  the 
Agency’s  health-based  levels  used  in 
delisting  decision-making.  See  57  FR 
37921,  August  21, 1992,  for  a  detailed 
explanation  of  why  EPA  proposed  to 
grant  POP’s  petition  for  its  metal 
hydroxide  filter  cake. 

2.  Response  to  Public  Comments 

The  Agency  did  not  receive  any 
public  comments  on  the  proposal. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  POP’s  metal 
hydroxide  filter  cake  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a 
final  exclusion  to  POP  Fasteners, 
located  in  Shelton,  Connecticut,  for  its 


’  POP  has  claimed  portions  of  their 
manufacturing  and  treatment  process  descriptions 
as  conHdenti^  business  information  (CBI).  This 
information,  therefore,  is  not  available  in  the  RCRA 
public  docket  for  today’s  notice. 
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metal  hydroxide  filter  cake,  described  in 
its  petition  as  EPA  Hazardous  Waste  No. 
F006. 

This  exclusion  only  applies  to  the 
processes  and  waste  volume  (a 
maximum  of  300  cubic  yards  generated 
annually)  covered  by  the  original 
demonstration.  The  facility  would 
require  a  new  exclusion  if  either  its 
manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition 
(e.g.,  if  levels  of  hazardous  constituents 
increased  significantly)  or  increase  in 
waste  volume  occurred.  Accordingly, 
the  facility  would  need  to  file  a  new 
petition  for  the  altered  waste.  The 
facility  must  treat  waste  generated  either 
in  excess  of  300  cubic  yards  per  year  or 
from  changed  processes  as  hazardous 
until  a  new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  tlm  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  stwe,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
ofi-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  ch’  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation. 

III.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
that  EPA’s,  pursuant  to  Section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the  State. 
Since  a  petitioner’s  waste  may  be 
regulated  under  a  dual  system  (i.e..  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  Stata  regulatory  authority 


to  determine  the  current  status  of  their 
wastes  under  State  law. 

IV.  Effective  Date 

This  rule  is  effective  on  December  7, 
1992.  *1116  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  commimity  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  gmierating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  'This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA’s  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  from  EPA’s  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today’s  rule.  This  rule  is  not  a  major 
regulation,  therefore  no  Regulatory 
Impact  Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 


organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

*11113  amendment  will  not  have  6ui 
adverse  impact  on  small  entities  since 
its  effect  will  be  to  reduce  the  overall 
costs  of  EPA’s  hazardous  waste 
regulations  and  is  limited  to  one  facility. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  etseq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

VIII.  Lists  of  Subjects  in  40  CFR  Pari 
261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec,  3001(f)  RCRA.  42  U.S.C. 
6921(f). 

Dated:  November  12. 1992. 

Jeffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261--iDENTIFiCAT)ON  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Table  1  of  appendix  IX  of  part 
261,  add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX  to  Part  261 — ^Wastes 
Excluded  Under  §§  260.20  and  260.22 
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Table  1.— Wastes  Excluded  From  Non-Speofic  Sources 

Facttty  Address  Waste  description 


POP  Fasteners .  Shelton,  Conrrectlcut .  Wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  F006)  generated  from  eiectropiatlng  operations 

(at  a  maxknum  annual  rate  ot  300  cubic  yards)  after  December  7, 1992.  In  order  to  confirm  that  the  char¬ 
acteristics  of  the  waste  do  r)ot  change  slgnMoantly,  the  faculty  must,  on  an  annual  basis,  analyze  a  rep¬ 
resentative  composite  sample  for  the  constituents  listed  In  §261.24  using  the  method  specified  therein. 
The  annual  analytical  results,  InckxUng  quality  control  Information,  must  be  compiled,  certMed  according  to 
§260.22(i)(12)  of  this  chapter,  maintainod  on  site  for  a  minimum  of  five  years,  and  made  available  for  In¬ 
spection  upon  request  by  any  employee  or  representative  of  EPA  or  the  State  of  CormectlcuL  Failure  to 
maintain  the  required  records  on  site  will  be  considered  by  EPA,  at  Its  dtecretion.  suffldeni  basis  to  revoke 
the  exclusion  to  the  extent  directsd  by  EPA. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Parts  405, 410,  and  414 
[BPD-494-4FC1 
RIN  0938-AO65 

Medicare  Program;  Payment  for 
Durable  Medical  Equipment  and 
Orthotic,  and  Prosthetic  Devices 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule 
implements  section  4062(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  which  specifies  that  payment 
under  the  Medicare  program  for  durable 
medical  equipment,  orthotics,  and 
prosthetics  furnished  on  or  after  January 
1, 1989  is  limited  to  the  lower  of  the 
actual  charge  for  the  equipment  or  the 
fee  schedule  established  by  the  carrier. 
We  are  setting  forth  the  methods  for 
computing  fee  schedules  for  six  classes 
of  these  items.  We  are  also  describing 
how  the  fee  schedules  are  updated  in 
subsequent  years. 

DATES:  Effective  Date:  These  final 
1  regulations  are  efiective  for  items 

i  furnished  on  or  after  January  6, 1993. 

Comment  Date:  Written  comments 
i  will  be  considered  if  we  receive  them  at 

the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  February 
5  1995. 

ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-494-IFC,  P.O.  Box 
26676,  Baltimore,  Maryland  21207. 


If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave., 

SW,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-494-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  this 
document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Ave.,  SW,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  ATTN:  New  Order,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
-number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-2465  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  (in  paper  or  microfiche  form) 
is  $1.50.  In  addition,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register.  Ask  the  order  desk  operator  for 
the  location  of  the  Government 
Depository  Library  nearest  you. 


FOR  FURTHER  MFORMATKM  COMTACT: 

Sam  Della  Vecchia — Requirement  of 

Physician  Order,  (410)  966-5395 
Bernard  Patashnik — All  Other  Issues, 

(410)  966-4495. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Originally,  under  the  provisions  of 
sections  1833  and  1842  of  the  Social 
Security  Act  (the  Act),  payment  for  most 
physician  and  other  m^ical  and  health 
services  furnished  under  Part  B  of  the 
Medicare  program  (Supplementary 
Medical  Insurance)  was  made  on  a 
reasonable  charge  basis  through 
contractors  known  as  carriers.  Durable 
medical  equipment  (DME)  came  under 
these  general  carrier  contract  and 
payment  benefit  provisions  until 
January  1, 1989. 

Section  1842(b)(3)  of  the  Act  provides 
that  when  payment  is  made  on  a  charge 
basis,  the  cnarge  must  be  reasonable.  In 
determining  the  reasonableness  of  a 
charge  for  Medicare  purposes,  carriers 
are  required  to  consider  the  following 
factors: 

•  The  actual  billed  charge  for  the 
services. 

•  The  customary  charge  for  similar 
services  generally  made  by  the 
physician  or  supplier  for  the  service. 

•  The  prevailing  charge  in  the  locality 
for  similar  services. 

•  In  the  case  of  medical  services, 
supplies,  and  equipment  that,  in  the 
judgment  of  the  Seoetary,  do  not  vary 
widely  in  quality  firom  one  supplier  to 
another,  the  lowest  charge  levels  at 
which  the  services  or  supplies  are 
widely  and  consistently  available  in  the 
locality.  In  general,  payment  for  the 
services  is  to  be  based  on  the  lowest  of 
these  factors. 

After  adjustment  for  the  annual 
deductible  amount.  Medicare  pays  80 
percent  of  the  reasonable  charge.  The 
rules  governing  payment  of  reasonable 
charges  for  Medicare  Part  B  services  are 
currently  set  forth  in  42  CFR  part  405, 
subpart  E  (§§  405.501  through  405.580). 
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Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203)  on  December  22, 1987, 
section  1889  of  the  Act  had  established 
specific  payment  rules  concerning 
purchase  or  rental  of  new  and  used 
durable  medical  equipment  (DM£) 
imder  Medicare  P^  B.  Section  1861(n) 
of  the  Act  defines  DME  as  follows: 

The  term  ‘durable  medical  equipment' 
includes  iron  lungs,  oxygen  tents,  hospital 
beds,  and  wheelchairs  *  *  ■  used  in  &e 
patient's  home  (including  an  institution  used 
as  his  home  other  than  an  institution  that 
meets  the  requirements  of  subsection  (eKD  of 
this  section  or  section  1819(a)(1))  whether 
furnished  on  a  rental  basis  or  purchased; 

(Sections  1861(e)(1)  and  1819(a)(1)  of 
the  Act  describe  hospitals  and  sldlled 
nursing  faciUties,  respet^vely.) 

Implementing  regulations  at  §  405.514 
set  forth  three  methods  of  payment  for 
DME:  Lease-purchase,  lump-sum 
payment  for  purchase,  and  rental 
charges.  The  regulations  provide  for  the 
carrier  to  make  a  determination  of 
which  of  these  methods  of  payment  to 
use,  based,  in  general,  on  the  item’s  cost 
and  expected  duration  of  use.  (Section 
1889  of  the  Act  was  repealed  by  section 
4062(d)(5)  of  Pub,  L.  109-203,  and  in 
this  interim  final  rule  we  are 
eliminating  the  provisions  in  §  405.514.) 

n.  Sonunary  of  New  Legislation 

Section  4062(b)  of  Public  Law  100- 
203,  which  added  subsection  1834  to 
the  Act,  provides  for  a  completely 
restructured  payment  methodology  for 
DME  and  orthotic  and  prosthetic 
devices.  Section  1834  of  the  Act.  as 
amended  by  section  411(g)(1)  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  (Pub.  L.  109-360).  section 
608(d)(22)(A)  of  the  Family  Support  Act 
of  1988  (Pub.  L.  100-485),  sections  6112 
and  6140  of  the  Onmibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239),  and  sections  4152  and  4153  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  provides  special 
payment  rules  for  DME,  prosthetics,  and 
orthotics  furnished  on  or  after  January  1, 
1989. 

More  specifically,  sections  1834(a)(1) 
(A)  and  (B)  and  section  1834(h)(lKA)  of 
the  Act  provide  that  payment  for  DME, 
prosthetics,  and  orthotics  is  equal  to  80 
percent  of  the  lesser  of  the  actual  charge 
for  the  item  or  the  fee  schedule  amount 
for  the  item.  (Under  sections  1832(aKl). 
1833(a)(l)(I),  and  1833(b)  of  the  Act,  this 
payment  amoimt  is  reduced  by  any 
applicable  deductible.)  Fmr  public  home 
health  agencies  (HHAs)  (or  HHAs  that 
serve  a  significant  number  of  low 
income  patients)  that  furnish  the  item 
fiee  of  charge  or  for  a  nominal  charge, 
payment  is  equal  to  80  percent  th»  fee 


schedule  amount  only.  Section 
1834(a)(lKC)  of  the  Act  requires  that  the 
method  of  payment  set  forth  in  section 
1834(a)  of  Act  applies  to  all  items  of 
DME  covered  tmder  part  B  or  under  part 
A  if  supplied  by  an  HHA.  Section 
1834(hUl)(D)  of  the  Act  reouires  that  the 
method  of  payment  set  forth  in  section 
1834(h)  of  the  Act  applies  to  all 
prosthetic  and  orthotic  devices  covered 
under  Part  B  or  under  Part  A  if  supplied 
by  an  HHA. 

A.  Fee  Schedule  Methodology 

Sections  1834  (a)(2)  through  (a)(5), 
1834(a)(7),  and  1834(h)  of  the  Act  set 
forth  six  separate  classes  of  DME, 
orthotics,  emd  prosthetics  and  describe 
how  the  fee  scnedule  for  each  class  is 
established.  The  six  classes  of  items  are: 
(1)  Inexpensive  and  other  routinely 
purcha^  DME;  (2)  items  requiring 
mquent  and  substantial  servicing;  (3) 
customized  items;  (4)  oxygen  and 
oxygen  eqmpment;  (5)  prosthetic  and 
orthotic  devices;  and  (6)  capped  rental 
items.  Section  1834(a)(6)  of  tne  Act  sets 
forth  an  additional  class  of  items  called 
“other  covered  items  (other  than  DME).“ 
Section  1834(a)(13)  of  the  Act  defines 
the  term  “covered  items”  for  section 
1834(a)  of  the  Act  The  definition 
restricts  the  term  to  DME. 

The  original  purpose  of  section 
1834(a)(8)  of  tlra  Act  was  to  establish  the 
payment  methodology  for  prosthetics 
and  orthotics.  However,  this  section  was 
not  deleted  when  section  1834(h)  was 
added  by  section  4153  of  Public  Law 
101-508.  We  cannot  reconcile  the 
conflict  between  these  two  provisions, 
and  we  cannot  determine  which  items 
Congress  intends  for  section  1834(a)(6) 
of  the  Act  to  address.  Therefore,  we  are 
not  implementing  any  rules  associated 
with  section  1834(aK6)  of  the  Act. 

1.  Inexpensive  and  Other  Routinely 
Purchased  DME 

Section  lB34(aK2)  of  the  Act  provides 
the  rules  for  payment  for  ine}q)misive 
and  other  routinely  purchased  DME; 
that  is.  items  whose  purchase  price  does 
not  exceed  $150,  or  items  that  the 
Secretary  determines  are  acquired 
through  purchase  at  least  75  percent  of 
the  time.  Payment  for  those  items  is 
made  on  a  rental  basis  or  in  a  Ivunp-sum 
amount  for  the  purchase  of  the  item 
based  on  the  amoimt  allowed  by  the  fee 
schedule  for  purchase  or  roatal.  Hie 
total  Medicare  payments  for  rental  and 
purchase  of  an  item  may  not  exceed  the 
amount  that  would  be  paid  for  purdiase 
only. 

For  inexpensive  and  other  routinely 
purchased  [MdE,  the  fee  sdbedule 
amount  for  an  item  furnished  in  a 
carrier  service  area  in  1989  and  1990  is 


equal  to  the  local  payment  amount, 
v^ich  is  the  average  reasonable  charge 
in  that  area  for  the  purchase  or  rental  for 
the  12-month  period  ending  on  June  30, 
1987,  increased  by  the  percentage 
increase  in  the  consumer  price  index  for 
all  urban  consumers  (CPI-U)  for  the  6- 
month  period  ending  with  December 
1987.  For  each  subsequent  year,  the  fee 
schedule  cunoimt  is  limited  to  the 
national  limited  payment  amount 
adjusted  by  the  covered  item  update 
(see  below  at  section  II.A.8). 

2.  Items  Requiring  Frequent  and 
Substantial  Servicing 

Section  1834(a)(3)  of  the  Act  provides 
the  rules  for  payment  for  items  requiring 
frequent  and  substantial  servicing;  that 
is,  items  for  which  there  must  be 
fioquent  and  substantial  servicing  in 
order  to  avoid  risk  to  the  patient’s 
health.  This  section  specifically 
mentions  ventilators,  aspirators, 
intermittent  positive  pressure  breathing 
machines,  and  nebulizers.  Medicare 
payment  for  these  items  is  made  on  a 
monthly  basis  and  only  for  the  rental  of 
the  item. 

For  items  or  devices  requiring 
fiequent  and  substantial  servicing,  the 
fee  schedule  amount  for  an  item  or 
device  furnished  in  a  carrier  service  area 
in  1989  and  1990  is  the  local  payment 
amount.  The  local  pa)rment  amount  is 
the  average  reasonable  charge  in  the 
area  for  the  rental  of  the  item  or  device 
for  the  12-month  period  ending  with 
June  1987,  increased  by  the  percentage 
increase  in  the  CPI-U  for  the  6-month 
period  ending  with  December  1987.  For 
each  subsequent  year,  the  fee  is  limited 
to  the  national  limited  payment  amount 
adjusted  by  the  covered  item  update. 

3.  Customized  Items 

Section  1834(a)(4)  of  the  Act  provides 
the  rules  for  payment  for  certain 
customized  items;  that  is.  covered  items 
that  are  uniquely  constructed  or 
substantially  m^ified  to  meet  the 
specific  ne^s  of  an  individual  patient 
and  for  that  reason  cannot  be  grouped 
with  similar  items  for  purposes  of 
payment  under  the  M^icare  program. 

A  lump-sum  payment,  determine  by 
the  carrier,  is  made  for  these  items.  In 
addition,  during  the  period  of  medical 
need  the  carrier  must  make  lump-sum 
payments  for  the  reasonable  and 
necessary  maintenance  and  servicing  for 
parts  and  labor  not  covered  by  the 
supplier’s  or  manufacturer’s  warranty. 

4.  Oxygen  and  Oxygen  Equipment 

Section  1834(a)(5)  of  the  Act  provides 
that  payment  for  oxygm  and  oxygen 
equipment  is  made  in  a  monthly 
payment  amount  with  a  volume 
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adjustment,  plus  a  monthly  payment 
add-on  amount  for  portable  oxygen 
equipment  if  used.  The  volume 
adjustment  is  calculated  as  follows: 

•  If  the  attending  physician 
prescribes  an  oxygen  flow  rate  of  more 
tlian  four  liters  of  oxygen  per  minute, 
tlie  payment  amount  is  increased  by  50 

f)ercent.  If  a  flow  rate  of  less  than  one 
iter  per  minute  is  prescribed,  the 
payment  amount  is  reduced  by  50 
percent. 

•  If  a  physician  prescribes  a  flow  rate 
of  more  than  four  liters  of  oxygen  per 
minute  and  portable  oxygen  equipment 
is  also  used,  section  1834(a)(5)(D)  of  the 
Act  provides  that  the  monthly  payment 
amount  is  increased  by  the  greater  of  the 
volume  adjustment  or  the  monthly 
payment  add-on  amount  for  portable 
oxygen  equipment,  but  not  both. 

S^tion  1834(a)(9)(A)  of  the  Act 
specifies  how  the  separate  monthly 
payment  amounts  for  oxygen  and 
oxygen  equipment  and  portable  oxygen 
equipment  are  calculate.  Each  carrier 
must  compute  a  base  local  monthly 
payment  rate  for  each  item  (that  is,  a 
rate  for  oxygen  contents  and  stationary 
oxy'gen  equipment  and  a  rate  for 
portable  oxygen  equipment).  The  carrier 
must  compute  a  base  local  average 
monthly  payment  rate  per  benefldary 
that  equals  the  total  reasonable  charges 
for  the  item  during  the  12-month  period 
ending  December  31, 1986  divided  by 
the  total  number  of  months  beneficiaries 
used  the  equipment  and  supplies  during 
the  12-month  period  for  which  payment 
was  made. 

The  fee  schedule  amount  for  oxygen 
furnished  in  a  carrier  service  area  in 
1989  and  1990  is  the  local  average 
monthly  payment  rate,  which  is  equal  to 
95  percent  of  the  base  local  average 
monthly  payment  rate  per  beneficiary, 
increased  by  the  percentage  increase  in 
the  CPI-U  during  the  6-month  period 
ending  December  1987.  Beginning 
January  1, 1991  and  for  each  subsequent 
year,  the  fee  schedule  amounts  are 
limited  to  the  national  limited  payment 
amounts  increased  by  the  covered  item 
update. 

5.  Prosthetics  and  Orthotics 
Section  1834(h)(1)  of  the  Act  provides 
that  payment  for  prosthetics  and 
orthotics  is  made  in  a  lump  sum  for  the 
purchase  of  the  item  in  the  amount 
recognized  imder  section  1834(h)(2)  of 
the  Act.  Section  1834(h)(2)(A)  of  the  Act 
requires  each  carrier  to  compute  a  base 
local  purchase  price  for  each  item.  The 
base  local  purchase  price  is  eoual  to  the 
average  reasonable  charge  in  the  locality 
for  the  purchase  of  the  item  for  the  12- 
month  period  ending  with  Jime  1987. 
Each  carrier  must  then  compute  a  local 


purchase  price  for  each  particular  item, 
which,  in  1989  throu^  1991,  is  equal 
to  the  base  local  purchase  price, 
increased  by  the  percentage  increase  in 
the  CPI-U  for  the  6-month  period  ending 
with  December  1987.  In  1992  and  1993, 
the  local  purchase  price  is  equal  to  the 
local  pur^ase  price  for  the  previous 
year  increased  by  the  applicable 
percentage  increase  for  the  year.  The 
applicable  percentage  increase  is  equal 
to  the  percentage  increase  in  the  CPI-U 
for  the  12-month  period  ending  with 
June  of  the  previous  year. 

In  addition,  section  1834(h)(2)(B)  of 
the  Act  requires  the  Secretary  to 
compute  a  regional  purchase  price  for 
1992  that  is  equal  to  the  average 
(weighted  by  relative  volume  of  all 
claims  among  carriers)  of  the  local 
purchase  prices  for  the  carriers  in  the 
region.  For  each  subsequent  year,  the 
regional  purchase  price  is  equal  to  the 
regional  purchase  price  for  the  previous 
year  increased  by  the  percentage 
increase  in  the  CPI-U  for  the  12-month 
period  ending  with  June  of  the  previous 
year. 

Section  1834(h)(2)(C)  of  the  Act 
provides  that  the  amount  recognized 
under  this  paragraph  as  the  purchase 
price  for  each  item  is  as  follows: 

•  For  items  furnished  in  1989  through 
1991,  the  amount  is  equal  to  100  percent 
of  the  local  purchase  price. 

•  For  items  furnished  in  1992,  the 
amount  is  equal  to  the  sum  of  75 
percent  of  the  local  purchase  price  and 
25  percent  of  the  regional  purchase 
price. 

•  For  items  furnished  in  1993,  the 
amount  is  equal  to  the  sum  of  50 
percent  of  the  local  purchase  price  and 
50  percent  of  the  regional  purchase 
price. 

•  For  items  furnished  in  1994  or  a 
subsequent  year,  the  amount  is  equal  to 
the  regional  purchaseprice. 

Section  1834(h)(2)(D)  of  the  Act  sets 
forth  limitations  on  the  amount 
recognized  as  the  purchase  price  for  an 
item  furnished.  In  1992,  the  amount 
may  not  be  more  than  125  percent  nor 
lower  than  85  percent  of  the  average 
purchase  price  recognized  for  all  carrier 
service  areas  in  the  United  States  in  that 
year.  In  each  subsequent  year,  the 
amount  may  not  be  more  than  120 
percent  nor  lower  than  90  percent  of  the 
average  purchase  price  recognized  for 
all  carrier  service  areas  in  the  United 
States  in  that  year. 

6.  Capped  Rental  Items 

Section  1834(a)(7)  of  the  Act  provides 
for  payment  for  other  items  of  DME  (that 
is,  capped  rental  items)  not  described  in 
sections  1834(a)  (2)  through  (6)  of  the 
Act.  Section  1834(a)(7)(A)  of  the  Act 


specifies  that  payment  for  these  items  is 
made  on  the  basis  of  monthly  rental 
payments  during  the  period  of  medical 
nei^  with  a  pui^ase  option  provided 
after  10  months  of  rental.  The  monthly 
payment  amount  is  10  percent  of  the 
purchase  price  for  the  first  3  months  of 
rental  and  7.5  percent  of  the  purchase 
price  for  the  remaining  rental  months. 
(See  section  m.F.  of  this  precunble  for  a 
detailed  discussion  of  how  the  purchase 
price  for  the  item  is  determined  under 
section  1834(a)(8)  of  the  Act.)  Rental 
payments  cannot  extend  over  a  “period 
of  continuous  use,”  as  defined  under 
§414.230,  of  longer  than  15  months. 

(See  56  FR  50821  which  defined  the 
phrase  “period  of  continuous  use.”)  If 
the  peric^  of  medical  need  is  longer 
than  15  months,  payment  is  made  as 
follows: 

•  For  the  first  6-month  period  of 
medical  need  after  the  15  months  have 
elapsed,  no  additional  payments  will  be 
made  for  rental  or  maintenance  and 
servicing. 

•  For  the  first  month  of  each 
succeeding  6-month  period  of  medical 
need,  for  items  identified  by  the 
Secretary,  a  maintenance  and  servicing 
payment  may  be  made  for  parts  and 
labor  not  covered  by  the  supplier’s  or 
manufacturer’s  warranty.  The  amount 
recognized  for  each  of  these  6-month 
periods  is  the  lower  of  a  reasonable  and 
necessary  maintenance  and  servicing  fee 
established  by  the  Secretary,  or  10 
percent  of  the  recognized  purchase 
price. 

Section  1834(a)(7)(A)(ii)  of  the  Act 
specifies  that  suppliers  of  DME  must 
give  the  beneficiary  the  option  to 

{>urchase  an  electric  wheelchair  on  a 
ump-sum  basis  at  the  time  the  item  is 
furnished. 

Section  1834(a)(7)(B)  of  the  Act 
specifies  that  for  1989  and  1990,  the 
rental  amount  established  may  not  be 
more  than  115  percent  nor  less  than  85 
percent  of  the  prevailing  charge 
established  for  the  rental  of  the  item  in 
January  1987,  increased  by  the 
percentage  increase  in  the  CPI-U  for  the 
6-month  period  ending  December  1987. 

Section  1834(a)(7)(C)  of  tbe  Act 
specifies  that  if  an  item  of  DME  has 
b^n  in  continuous  use  by  the  patient, 
on  either  a  rental  or  purchase  basis,  for 
the  equipment’s  useful  lifetime  or  the 
item  is  lost  or  irreparahly  damaged,  the 
patient  may  elect  to  obtain  a  new  piece 
of  equipment  and  have  payment  made 
on  a  monthly  basis  for  the  rental  of  the 
replacement  or  as  a  lump-sum  amount 
for  the  purchase  of  the  item.  'The 
reasonable  useful  lifetime  of  an  item  of 
equipment  is  5  years  unless  the 
Secretary  determines  that  5  years  is 
inappropriate. 
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Section  1834(a)(8)  of  the  Act  specifies 
how  the  purchase  price  that  is 
recogniz^  for  capped  rental  items  is 
determined.  Section  1834(a)(8)(A)  of  the 
Act  requires  each  carrier  to  compute  a 
base  local  purchase  price  equal  to  the 
average  of  the  purchase  prices  on  claims 
submitted  on  an  assignment-related 
basis  for  the  new  items  supplied  during 
the*e-month  period  ending  with 
December  1986.  Each  carrier  must  then 
compute  a  local  purchase  price  for  each 
particular  item,  which,  in  1989  and 
1990,  is  equal  to  the  base  local  purchase 
price,  increased  by  the  percentage 
increase  in  the  CPI-U  for  the  6-month 
period  ending  with  December  1987. 

Also  in  1991,  the  updated  base  local 
purchase  price  for  capped  rental  items 
is  decreased  by  the  percentage  by  which 
the  average  of  the  reasonable  charges  for 
claims  paid  for  these  items  is  lower  than 
the  average  of  the  purchase  prices 
submitted  for  these  items  during  the 
final  9  months  of  1988.  For  each 
subsequent  year,  the  fee  schedule 
amounts  are  equal  to  the  national 
limited  pa)rment  amounts  increased  by 
the  covered  item  update. 

7.  Covered  Item  Update 

Section  1834(a)(14)  of  the  Act 
provides  for  a  covered  item  update  to 
the  national  limited  payment  amounts 
for  1991  and  subsequent  years.  The 
covered  item  update,  as  defined  under 
section  1834(a)(14)(B)  of  the  Act,  is 
equal  to  the  percentage  increase  in  the 
CPI-U  for  the  12-month  period  ending 
with  June  of  the  previous  year.  Section 
1834(a)(14)(A)  of  the  Act  specifies  that 
the  covered  item  update  for  1991  and 
1992  is  a  reduction  of  1  percentage 
point  in  the  CPI-U. 

8.  National  Limited  Payment  Amounts 

Sections  1834(a)  (2),  (3).  (8)  and  (9)  of 
the  Act  provide  for  application  of  a 
national  limited  payment  amount.  The 
national  limited  payment  amount  is 
computed  as  follows; 

•  The  1991  national  limited  payment 
amount  is  equal  to: 

— 100  percent  of  the  local  payment 
amount  if  the  local  payment  amount 
is  neither  greater  than  the  weighted 
average  nor  less  than  85  percent  of  the 
weighted  average  of  all  local  payment 
amounts: 

— ^The  sum  of  67  percent  of  the  local 
payment  amount  plus  33  percent  of 
the  weighted  average  of  all  local 
payment  amounts  if  the  local  payment 
amount  exceeds  the  weighted  average: 
or 

— ^The  sum  of  67  percent  of  the  local 
payment  amount  plus  33  nercent  of 
85  percent  of  the  weighted  average  of 
all  local  payment  amounts  if  the  local 


payment  amount  is  less  than  85 
percent  of  the  weighted  average. 

•  The  1992  national  limited  payment 
amount  is  equal  to: 

— 100  percent  of  the  local  payment 
amount  if  the  local  payment  amount 
is  neither  greater  than  the  weighted 
average  nor  less  than  85  percent  of  the 
weighted  average  of  all  local  payment 
amounts: 

— ^The  sum  of  33  percent  of  the  local 
payment  amount  plus  67  percent  of 
the  weighted  average  of  all  local 
payment  amounts  if  the  local  payment 
amount  exceeds  the  weighted  average: 
or 

— The  sum  of  33  percent  of  the  local 
payment  amount  plus  67  percent  of 
85  percent  of  the  weighted  average  of 
all  local  payment  amounts  if  the  local 
payment  amount  is  less  than  85 
percent  of  the  weighted  average. 

•  For  1993  and  subsequent  years,  the 
national  limited  payment  amount  is 
equal  to; 

— 100  percent  of  the  local  payment 
amount  if  the  local  payment  amount 
is  neither  greater  than  the  weighted 
average  nor  is  less  than  85  percent  of 
the  weighted  average  of  all  local 
payment  amounts: 

— 100  percent  of  the  weighted  average  of 
all  local  payment  amounts  if  the  local 
payment  amount  exceeds  the 
weighted  average:  or 
— 85  percent  of  the  weighted  average  of 
ail  local  payment  amounts  if  the  local 
payment  amount  is  less  than  85 
percent  of  the  weighted  average. 

9.  Exceptions  and  Adjustments 

Section  1834(a)(10)  of  the  Act 
provides  for  the  following  exceptions 
and  adjustments: 

•  Section  1834(a)(10)(A)  of  the  Act 
provides  for  exceptions  to  be  made  to 
the  amounts  recognized  under  this 
section  to  take  into  account  the  unique 
circumstances  of  covered  items 
furnished  in  Alaska,  Hawait,  or  Puerto 
Rico. 

•  Section  1834(a](10)(B)  of  the  Act 
provides  that,  for  covered  items 
furnished  on  or  after  January  1, 1989 
and  before  January  1, 1991,  the 
Secretary  is  precluded  from  applying 
the  inherent  reasonableness  provisions 
under  §  405.502  to  covered  items  and 
suppliers  of  such  items. 

•  Section  1834(a)(10)(C)  of  the  Act 
provides  that,  in  order  to  permit  an 
attending  physician  time  to  determine 
whether  the  purchase  of  a 
transcutaneous  electrical  nerve 
stimulator  (TENS)  is  medically 
appropriate  fur  a  particular  patient,  the 
Secretary  may  determine  an  appropriate 
payment  amount  for  the  initial  rental  of 


the  item  for  a  period  of  not  more  than 
2  months.  If  the  item  is  subsequently 
purchased,  the  payment  amount  is 
determined  using  the  methodology  for 
inexpensive  and  other  routinely 
purchased  DME,  discussed  above. 

10.  Other  Statutory  Provisions 

Section  1834(a)(ll)(A)  of  the  Act 
requires  a  supplier  of  a  covered  item  for 
which  rental  payment  is  made  under 
section  1834(a)  of  the  Act  to  continue  to 
supply  the  item  without  charge  (other 
than  a  charge  for  the  maintenance  and 
servicing  of  the  item)  after  rental 
payments  may  no  longer  be  made.  If  a 
supplier  knowingly  and  willfully 
violates  the  provisions  discussed  above, 
the  Secretary  may  apply  sanctions 
against  the  supplier  under  section 
1842(j)(2)  of  the  Act  in  the  same  manner 
such  sanctions  may  apply  with  respect 
to  a  physician. 

Section  1834(a)(ll)(B)  of  the  Act 
authorizes  the  Secretary  to  require,  for 
speciHed  covered  items,  that  payment 
be  made  only  if  a  physician  has 
provided  a  written  order  to  the  supplier 
for  the  item  before  its  deliveiy. 

Section  1834(a)(12)  of  the  Act  permits 
the  Secretary  to  designate  one  carrier  for 
each  region  to  process  all  claims  within 
the  region  for  covered  items  under 
section  1834(a)  of  the  Act. 

Section  1834(a)(13)  of  the  Act  dehnes 
the  term  “covered  item”  for  purposes  of 
section  1834(a)  of  the  Act  as  durable 
medical  equipment  (as  defined  in 
section  1861(n)  of  the  Act),  including 
equipment  described  in  section 
1861(m)(5)  of  the  Act. 

Section  1834(h)(4)  of  the  Act  defines 
the  term  “covered  item"  for  purposes  of 
section  1834(h)  of  the  Act  as  the 
following: 

•  Prosthetic  devices  (described  in 
section  1861(s)(8)  of  the  Act)  but  not 
including  parenteral  and  enteral 
nutrition  nutrients,  supplies,  and 
equipment:  and 

•  Orthotics  and  prosthetics  (described 
in  section  1861(s)(9)  of  the  Act)  except 
for  intraocular  lenses  or  medical 
supplies  (including  catheters,  catheter 
supplies,  ostomy  bags,  and  supplies 
related  to  ostomy  care)  furnish^  by  a 
home  health  agency  under  section 
1861(m)(5)ofthe  Act. 

Section  1834(a)(1)(D)  of  the  Act 
provides  for  a  15  percent  reduction  in 
payment  amounts  for  payments 
computed  under  section  1834(a)(1)(B)  of 
the  Act  for  seat-lift  chairs  and  T^S 
units  furnished  on  or  after  April  1, 1990. 
Payment  amounts  for  TENS  units 
furnished  on  or  after  January  1, 1991 
shall  be  reduced  by  an  additional  15 
percent.  Eftective  January  1. 1991, 
section  1861(n)  of  the  Act  excludes  seat- 
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lift  chairs  from  the  definition  of  DME 
hut  includes  the  seat-lift  mechanism. 

We  have  not  included  any  discussion  of 
seat-lift  chairs  in  this  interim  final  rule 
with  comment  period  but  intend  to 
conform  the  change  in  the  statutory 
requirements  for  the  coverage  of  seat-lift 
chairs  in  a  separate  rulemaldng 
document. 

m.  Provisions  of  This  Interim  Final 
Rule 

Section  1834  of  the  Act  requires  the 
establishment  of  fee  schedules  under 
Medicare  Part  B  (and  under  Medicare 
Part  A  for  an  HHA)  for  payment  of 
charges  for  covered  DME,  prosthetics, 
and  orthotics.  In  general,  payment  is 
limited  to  the  lower  of  the  actual  charge 
for  the  item  dr  the  fee  schedule  amoimt. 
The  items  are  classified  into  the 
following  six  groups  for  purposes  of 
determining  the  fee  schedules  and 
making  payments; 

•  Inexpensive  or  routinely  purchased 
DME. 

•  Items  requiring  frequent  and 
substantial  servicing. 

•  Certain  customized  items. 

•  Oxygen  Md  oxygen  equipment. 

•  Prosthetic  and  onhotic  devices. 

•  Other  DME  (capped  rental  items). 

Payment  based  on  the  fee  schedules  is 

effective  with  covered  items  furnished 
on  or  after  January  1, 1989.  In  1991  and 
in  subsequent  years,  the  fee  schedules 
are  adjusted  to  reflect  changes  in  the 
level  of  the  CPI-U.  After  adjustment  for 
the  annual  deductible  amoimt,  Medicare 
pays  80  percent  of  the  lower  of  the 
actual  charge  or  the  fee  schedule 
amount.  In  addition,  section 
1834(a)(10)(B)  of  the  Act  provides  that, 
for  covered  items  furnished  on  or  after 
January  1, 1991,  the  provisions  of 
sections  1842(b)  (8)  and  (9)  of  the  Act, 
which  involve  adjustments  for  inherent 
reasonableness,  will  apply  to  the 
covered  items  and  suppliers  of  such 
items. 

In  defining  the  area  to  use  as  the  basis 
for  computing  payment  rates.  Congress 
uses  several  different  terms  (carrier 
service  area,  area,  and  locality) 
interchangeably.  (See  sections 
1834(a)(2)(B),  1834(a)(8)(A)(i)(I),  and 
1834(a)(9)(A)(i)  of  the  Act.)  In  the 
absence  of  Congressional  direction,  we 
intend  to  consider  the  use  of  each  of 
these  terms  to  mean  the  carrier  service 
area  for  purposes  of  administering  the 
fee  schedule  payment  provisions. 
Therefore,  the  fm  schedule  amounts  are 
determined  on  a  carrier-specific  basis 
i  using  the  current  carrier  service  areas, 

except  that  if  a  carrier  service  area 
includes  more  than  one  entire  State, 
then  the  fee  schedule  amounts  will  be 
determined  on  a  single  State  basis.  We 


note  that  in  the  Kansas  City  and 
Washington,  DC  metropolitan  areas, 
which  include  portions  of  more  than 
one  State,  but  not  more  than  one  entire 
State,  the  entire  carrier  service  area  will 
be  used  in  determining  the  fee  schedule 
amounts.  Also,  due  to  the  meiging  of  the 
reasonable  charge  data  base  and  screens 
in  1981  for  the  carrier  service  areas 
administered  by  Empire  Blue  Cross  and 
Blue  Shield  and  Group  Health 
Incorporated,  both  of  these  carriers  use 
uniform  DME  pricing.  We  see  no  need 
to  revise  the  uniform  pricing  in  these 
two  New  York  carrier  areas.  Such 
revision  would  be  inconsistent  with  the 
allowable  charge  data  in  effect  prior  to 
the  fee  schedule  methodology.  As  such, 
the  two  carriers  will  continue  to 
develop  uniform  DME  pricing,  the  effect 
treating  the  two  carrier  services  areas  as 
one. 

On  November  6, 1991,  we  published 
a  separate  proposed  rule  (56  FR  56612) 
that  would  reduce  to  4  or  5  the  number 
of  carriers  that  handle  claims  for  DME, 
prosthetic  and  orthotic  devices.  When 
the  proposed  rule  is  made  final  and 
these  new  carriers  begin  processing 
claims,  the  fee  schedule  amounts  will  be 
determined  on  a  single  State  basis. 

Because  the  fee  scnedule  amounts 
vary  by  carrier  service  area,  we  are  not 
publishing  those  amounts  in  this 
document;  rather,  interested  individuals 
or  organizations  may  obtain  information 
directly  from  the  appropriate  carrier 
about  the  fee  schedule  amounts  that  will 
apply  to  specific  items  from  the 
appropriate  carrier. 

A.  Inexpensive  or  Routinely  Purchased 
DME 

Under  section  1834(a)(2)  of  the  Act, 
inexpensive  DME  is  defined  as 
equipment  whose  purchase  price  does 
not  exceed  $150.  Using  the  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codes,  we  complied  a  national 
list  of  items  whose  purchase  prices  do 
not  exceed  $150.  To  compile  the  list,  we 
requested  that  each  carrier  submit 
purchase  price  information  on  all  items 
of  DME. 

In  the  absence  of  a  statutory  directive 
that  defines  the  period  for  determining 
which  items  are  inexpensive,  we 
selected  the  period  July  1, 1986  through 
June  30, 1987.  We  selected  this  period 
because  it  is  the  same  12-month  period 
required  by  section  1834(a)(2)(B)(i)  of 
the  Act  for  calculating  the  baM  fee 
schedule  amount  for  inexpensive 
equipment. 

we  determined  which  items  are  to  be 
included  in  the  inexpensive  category 
based  on  the  national  weighted  mean 
submitted  charge  for  purchase  of  the 
item.  The  national  list  of  HCPCS  codes 


for  equipment  determined  to  be 
inexpensive  DME  was  furnished  to 
carriers  through  an  administrative 
instruction  (Transmittal  No.  1279, 
issued  in  November  1988),  which  added 
a  new  section  5102  to  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3).  We 
are  not  including  that  list  in  this 
document  as  it  requires  periodic 
revision.  We  believe  that  publication  in 
the  Federal  Register  of  the  periodic 
revisions  would  be  administratively 
burdensome  and  time-consuming. 

If  an  item  of  equipment  is  included  on 
the  national  list,  we  will  continue  to 
consider  it  an  inexpensive  item,  for 
purposes  of  these  provisions,  even  if, 
because  of  inflation,  its  average 
submitted  charge  exceeds  $150  in  a 
subsequent  year.  We  do  not  believe  that 
it  was  the  intent  of  Congress  that  the 
effect  of  inflation  on  inexpensive  items 
would  change  the  original  definition  of 
those  items.  Had  Congress  intended,  we 
believe  it  would  have  stated  that  intent 
and  provided  the  methodology  for 
recomputation. 

Under  section  1834(a)(2)  of  the  Act, 
the  Secretary  determines  that  an  item 
represents  routinely  purchased  DME  if 
it  is  acquired  by  purchase  at  least  75 
percent  of  the  time.  We  requested  data 
from  each  carrier  on  purchase  and  rental 
information.  We  ask^  the  carriers  to 
identify  which  items  of  DME  are 
purchased  and  which  items  of  DME  are 
rented  and  not  subsequently  purchased. 
In  the  absence  of  a  statutory  directive 
that  defines  the  period  for  determining 
which  items  are  routinely  purchased, 
we  selected  the  period  July  1. 1986 
through  June  30, 1987  because  it  is  the 
same  12-month  period  required  by 
section  1834(a)(2)(B)(i)  of  the  Act  for 
calculating  the  base  fee  schedule 
amount  for  routinely  purchased 
equipment.  We  then  determined  which 
items  are  to  be  included  in  the 
frequently  purchased  category  based  on 
whether  the  item  was  purchased  75 
percent  of  the  time  on  a  national  basis. 
The  national  list  of  HCPCS  codes  for 
equipir.qnt  determined  to  represent 
routinely  purchased  DME  was  furnished 
to  carriers  through  the  implementing 
instructions. 

Another  alternative  in  the  way  we 
categorize  inexpensive  equipment  is  to 
use  the  supplier’s  submitted  purchase 
price  to  determine  whether  an  item  is 
inexpensive.  If  the  submitted  purchase 
price,  that  is,  the  actual  charge,  is  less 
than  $150,  the  item  would  be 
considered  inexpensive  even  if  the  item 
was  in  another  category,  such  as 
capped-rental,  frequent  servicing,  or 
oxygen  equipment.  We  realize  that  this 
alternate  methodology  may  create 
inconsistencies  among  carrier 
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jurisdictions  and  may  not  be  consistent 
with  the  national  limited  payment 
amounts  that  go  into  e^ect  in  1991.  For 
example,  a  capped  rental  item  in  one 
jurisdiction  may  be  considered  . 
inexnensive  in  an  adjacent  jurisdiction. 
For  tnese  reasons,  we  are  interested  in 
receiving  comments  regarding  this 
alternate  methodology. 

Payment  for  inexpensive  or  routinely 
purchased  DME  is  made  for  either  rental 
or  purchase  of  the  equipment,  but  the 
total  amo\mt  recognized  for  payment 
purposes  for  a  particular  item  may  not 
exceed  the  amoimt  allowed  for  the  item 
if  purchased.  Thus,  for  rental  and 
purchase  charges  in  total,  we  will  pay 
no  more  than  the  lower  of  the  actual 
charges  or  purchase  fee  schedule 
amounts  (less  any  deductibles  and 
coinsurance)  for  these  items. 

In  calculating  the  average  reasonable 
charge  for  determining  payment  for 
inexpensive  and  routinely  purchased 
DME  under  section  1834(a)(2)  of  the 
Act.  the  carriers  will  calculate  the 
wei^ted  mean  of  the  allowed  charges 
for  the  items.  We  chose  this  calculation 
because  the  allowed  charge  is  the 
carrier's  determination  of  the  reasonable 
charge  for  an  item,  and  the  weighted 
mean  is  the  customary  method  of 
calculating  an  average. 

The  earners  calculate  separate  fee 
schedules  for  rental  and  for  purchase  of 
new  and  used  equipment  in  the  carrier 
service  area.  The  carrier  service  area  is 
defined  as  the  entire  area  serviced  by 
the  carrier  not  to  exceed  the  boundary 
of  any  State  except  for  those  carriers 
servicing  the  Kansas  City  and 
Washington,  DC  metropolitan  areas. 

This  methodology  establishes  fee 
schedules  on  the  basis  of  a  single 
locality  per  carrier  except  those 
servicing  multiple  States.  (As  noted 
above,  on  November  6, 1991,  we 
published  a  separate  proposed  rule  (56 
FR  56612)  that  would  reduce  to  4  or  5 
the  number  of  carriers  that  handle 
claims  for  DME,  prosthetic  and  orthotic 
devices.  When  the  proposed  rule  is 
made  final  and  these  new  carriers  begin 
processing  claims,  the  fee  schedule 
amounts  ^11  be  determined  on  a  single 
State  basis.)  In  the  overwhelming 
majority  of  situations,  the  reasonable 
ch^e  for  used  equipment  is  lower  than 
the  reasonable  charge  for  new 
equipment  Using  separate  fee 
calculations  for  new  and  used 
equipment  provides  recognition  of  the 
difierence  in  charges  and  eliminates  any 
bias  toMrard  overpaying  for  used 
equipment  or  underpaying  fm  new 
equipment  that  a  combine  fee 
c^culation  would  cause. 

Under  the  reasoni^le  charge 
methodolc^  in  effect  for  QME  prior  to 


January  1, 1989,  payment  could  be  made 
on  claims  for  maintenance  end  servicing 
of  purchased  items  paid  for  under 
section  1834(a)(2)  of  the  Act.  However, 
as  discussed  below,  section  1834(a)(4)  of 
the  Act,  with  regard  to  certain 
customized  items,  does  provide  for  an 
amoimt  for  reasonable  and  necessary 
maintenance  and  servicing  for  parts  and 
labor  not  covered  by  the  supplier’s  or 
manufacturer's  warranty.  We  believe 
that  the  inclusion  of  a  payment 
provision  in  section  1834(a)(4)  of  the 
Act  for  maintenance  and  servicing  of 
purchased  equipment,  despite  the 
absence  of  a  similar  provision  in  section 
1834(aK2)  of  the  Act.  indicates  that 
Congress  recomized  the  need  to 
maintain  purchased  items  and 
authorized  payment  to  meet  that  need. 
Therefore,  for  inexpensive  and  other 
routinely  purchased  items,  we  will 
make  a  separate  lump-sum  payment,  on 
an  as  needed  basis,  for  the  reasonable 
and  necessary  maintenance  and 
servicing  not  covered  under  warranty. 

However,  we  will  not  make  payment 
for  maintenance  and  servicing  of  rented 
equipment  in  the  inexpensive  and  other 
routinely  purcheused  equipment 
category.  We  have  historically  never 
allowed  separate  payment  for 
maintenance  and  servicing  of  rented 
equipment  because  title  to  and,  thus, 
responsibility  for  the  rented  equipment 
remains  with  the  supplier  of  the 
equipment.  Rental  payments  made  on  a 
reasonable  charge  Msis  would  have 
included  the  supplier’s  expenses  for  the 
provision  of  maintenance  and  servicing 
of  the  rented  equipment.  Because  HCFA 
used  historical  charge  data  in 
calculating  the  rentd  fee  schedule 
amounts,  it  has  already  included  a 
reasonable  amount  for  maintenance  and 
servicing  in  the  fee  schedule.  Therefore, 
no  separate  payment  for  maintenance 
and  servicing  of  rented  equipment  is 
provided  since  such  pa)rment  would 
represent  duplicate  payment  for 
maintenance  and  servicing. 

This  rule  will  apply  sinularly  to 
situations  in  whi(^  a  beneficiary 
decides  to  continue  renting  equipment 
in  this  category  beyond  the  purchase 
price  limitation.  Since  ownership  of  the 
equipment  remains  with  the  supplier, 
maintenance  and  servicing  of  the 
equipment  is  also  the  supplier’s 
responsibility. 

As  required  by  section  1834(2)(B)(i)  of 
the  Act,  the  average  reasonable  charges 
for  inexpensive  or  routinely  purcha^ 
DME.  as  determined  for  the  12-month 
period  ending  June  30, 1987,  will  be 
adjusted  by  the  change  in  the  level  of 
the  CPl-U  for  the  6-month  period 
ending  December  1987.  These  adjusted 
amounts  are  the  fee  schedule  amounts 


effective  for  items  furnished  in  1989  and 
1990.  For  subsequent  years,  the  fee 
schedule  amounts  are  equal  to  the 
national  limited  payment  amoimts 
adjusted  by  the  covered  item  update. 

Section  1834(a)(2)(C)  of  the  Act 
provides  for  a  covered  item  update  for 
1991  and  subsequent  years,  and  section 
1834(a)(14)  of  the  Act  establishes  the 
amount  of  the  update.  For  1991  and 
1992,  the  covert  item  update  is  the 
CPI-^J  minus  1  percentage  point 
Beginning  in  1993,  the  covered  item 
update  is  equal  to  the  percentage 
increase  in  the  CPI-U  for  the  12-month 
period  ending  with  June  of  the  previous 
year. 

Sections  1834(a)  (2)  and  (3)  of  the  Act 

Erovide  for  application  of  a  national 
mited  payment  amoimt.  Section 
1834(a)(8)  of  the  Act  provides  for 
application  of  a  national  limited 
pujxhase  price  and  section  1834(a)(9)  of 
the  Act  provides  for  application  of  a 
national  limited  monthly  payment  rate. 
Since  the  methodology  for  computing 
the  payment  amount,  purchase  price, 
and  monthly  payment  rate  is  the  same, 
for  ease  of  reference,  we  are  using  only 
one  term — national  limited  payment 
amount  Similarly,  these  sections  also 
provide  for  computation  of  local 
pa)rment  amount,  local  purchase  price, 
and  local  monthly  payment  rate.  Again, 
for  ease  of  reference,  we  are  using  local 
payment  amount  as  equivalent  to  local 
purchase  price  and  local  monthly 
parent  rate. 

'The  national  limited  payment  amount 
is  computed  as  explained  in  section 
II.A.8  above. 

B.  Items  Requiring  Frequent  and 
Substantial  Servicing 
Under  section  1834(a)(3)  of  the  Act, 
we  make  monthly  payments  for  the 
rental  of  certain  covered  items  that 
require  frequent  and  substantial 
servicing  in  order  to  avoid  risk  to  the 
patient’s  health.  Section  1834(a)(3)  of 
the  Act  specifies  that  these  items 
include— 

•  Ventilators. 

•  Aspirators- 

•  Intermittent  positive  pressure 
breathing  machines. 

•  Nebulizers. 

In  addition,  officials  representing  the 
DME  industry  have  recommended  that 
we  include  continuous  passive  motion 
machines  and  continuous  positive 
pressure  breathing  machines  in  this 
category  of  DME.  Based  on  our  review, 
we  agree  that  both  types  of  machines 
require  frequent  and  substantial 
servicing  in  order  to  avoid  risk  to  the 
patient’s  health.  Therefore,  we  are 
including  both  of  these  items  in  this 
category.  ~  ? 
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Using  the  data  for  the  period  July  1. 
1986  through  June  30, 1987  (the  base 
period  prescribed  under  section 
1834(a)(3)(B)(i)  of  the  Act),  the  carriers 
use  the  same  methodology  for 
calculating  and  updating  the  fee 
schedule  amounts  as  described  above 
for  rental  in  the  inexpensive  or 
routinely  furnished  DME  category. 

At  this  time,  payment  under  these 
provisions  for  items  requiring  frequent 
and  substantial  servicing  will  be  limited 
to  those  items  listed  above.  However, 
we  are  specifically  requesting  public 
comments  on  other  items  that  may 
require  frequent  and  substantial 
servicing,  and  should  be  included  in 
this  payment  category.  It  is  our 
intention,  based  on  administrative 
review,  to  add  or  delete  items  from  this 
list  and  publish  those  changes  in  the 
Medicare  Carriers  Manual.  We  believe 
that  this  administrative  approach  for 
making  changes  to  the  list  would  be  the 
most  expeditious  way  of  responding  to 
technological  changes. 

Under  the  reasonable  charge 
methodology  in  effect  prior  to  January  1, 
1989,  payment  was  available  for 
purchased,  as  well  as  rented,  items 
requiring  frequent  and  substantial 
servicing.  It  was  our  initial  judgment 
that  Congress  did  not  intend  to  preclude 
payment  for  the  purchase  of  these  items. 
The  initial  carrier  manual  implementing 
instructions  provided  for  payments  for 
such  purchases  and  for  subsequent 
maintenance  and  servicing  for  items 
furnished  on  or  after  January  1, 1989. 
However,  based  upon  further  study  of 
the  statute,  we  now  believe  that  the 
statute  does  not  provide  for  continued 
purchase:  nor  does  it  authorize  payment 
for  maintenance  and  servicing  of  such 
equipment.  Accordingly,  for  items 
furnished  on  or  after  June  1, 1989, 
payment  will  be  only  for  rental  items 
with  no  provision  for  maintenance, 
servicing,  or  replacement.  We  revised 
the  Medicare  Carriers  Manual 
instructions  (See  Transmittal  No.  1310, 
issued  in  June  1989.)  to  implement  this 
revised  policy. 

C.  Certain  Customized  Items 

Under  section  1834(a)(4)  of  the  Act, 
we  make  lump-sum  payments  for 
certain  items  that  are  uniquely 
constructed  or  substantially  modified  to 
meet  the  specific  needs  of  an  individual 
patient  and  for  that  reason  cannot  be 
grouped  with  similar  items  for  purposes 
of  Medicare  payment.  Payments  are 
based  on  the  carrier’s  individual 
consideration  of  the  item  and  include  a 
separate  lump-sum  payment  for  the 
reasonable  and  necessary  maintenance 
and  service  for  parts  and  labor  not 
covered  by  the  supplier’s  or 


manufacturer’s  warranty,  when 
necessary  during  the  period  of  medical 

Section  4152(c)(4)(B)(i)  of  Pub.  L. 
101-508  amended  section  1834(a)(4)  of 
the  Act  to  define  which  wheelchairs  are 
to  be  treated  as  customized  items.  The 
statutory  definition  was  to  take  effect  on 
January  1, 1992  unless  the  Secretary 
developed  specific  criteria  before  that 
date  for  the  treatment  of  wheelchairs  as 
customized  items  in  which  case  the 
statutory  definition  would  not  become 
effective.  On  December  20. 1991,  the 
Secretary’s  definition  of  all  customized 
items,  including  customized 
wheelchairs,  was  published  in  an 
interim  final  rule  with  comment  period 
in  the  Federal  Register  (56  FR  65995). 
This  definition  is  set  forth  at 
§  414.224(a)  and  supersedes  the 
definition  in  section  1834(a)(4)  of  the 
Act. 

D.  Oxygen  and  Oxygen  Equipment 

Section  1834(a)(5)  of  the  Act  provides 
for  a  monthly  payment  amount  per 
beneficiary  for  oxygen  and  oxygen 
equipment.  An  add-on  payment  is  made 
when  portable  oxygen  equipment  is 
used  in  addition  to  stationary 
equipment.  As  described  in  section 
1834(a)(9)  of  the  Act,  separate  monthly 
payment  amounts  are  set  for  oxygen 
contents  and  stationary  oxygen 
equipment  and  for  portable  oxygen 
equipment.  For  oxygen  contents  and 
stationary  oxygen  equipment,  the  carrier 
computes  a  payment  rate  on  the  basis  of 
a  base  local  average  monthly  payment 
rate  per  beneficiary  that  is  equal  to  the 
total  reasonable  charges  for  the  oxygen 
contents  and  stationary  oxygen 
equipment  for  the  12-month  period 
ending  December  1986  divided  by  the 
total  number  of  months  for  all 
beneficiaries  receiving  those  items  for 
the  same  period.  To  determine  the  fee 
schedule  for  1989  and  1990,  the  base 
amount  is  multiplied  by  95  percent  and 
then  is  adjusted  by  the  change  in  the 
CPI-U  for  the  6-month  period  ending 
December  1987. 

For  portable  oxygen  equipment,  the 
carrier  computes  a  payment  rate  on  the 
basis  of  a  base  local  average  monthly 
payment  rate  that  is  equal  to  the  total 
reasonable  charges  for  portable 
equipment  for  the  12-month  period 
ending  December  1986  divided  by  the 
total  number  of  months  for  all 
beneficiaries  receiving  that  item  for  the 
same  period.  Oxygen  contents  are  not 
included.  To  determine  the  fee  schedule 
for  1989  and  1990,  the  base  amount  is 
multiplied  by  95  percent  and  then 
adjusted  by  the  change  in  the  CPI-U  for 
the  6-mon&  period  ending  December 
1987.  We  have  decided  to  exclude 


purchased  equipment  from  the  payment 
computation  since  purchased 
equipment  will  not  be  paid  for  under 
the  fee  schedule  methc^ology. 

Since  there  will  be  some  purchased 
systems  in  use  for  which  there  will  be 
only  a  requirement  for  oxygen  contents, 
we  are  requiring  carriers  to  compute  a 
’’contents  only”  monthly  fee  schedule 
amount  using  the  same  methodology  as 
above,  except  that  the  calculations  will 
be  based  on  oxygen  contents  (gas  or 
liquid)  exclusive  of  any  equipment 
charges.  For  purchased  oxygen  systems 
there  will  be  no  payment  for  equipment. 
The  ’’contents  only”  monthly  fee 
schedule  amount  will  be  paid  for 
previously  purchased  liquid  or  gaseous 
systems.  No  payment  will  be  made  for 
previously  purchased  concentrators. 
Similarly,  there  will  also  be  a  portable 
contents  only  fee  schedule  amount 
established  and  paid  when  a  portable 
system  is  either  owned  or  rented  cmd  a 
concentrator  is  owned  or  no  stationary 
system  of  any  type  is  used.  The  portable 
contents  only  fee  is  computed  by 
dividing  the  allowed  charges  for 
portable  oxygen  by  the  number  of 
months  of  all  beneficiaries  receiving  the 
item  during  the  period.  Payment  for 
oxygen  use  is  also  affected  by  the 
oxygen  flow  rate.  If  the  attending 
physician  prescribes  an  oxygen  flow 
rate  exceeding  four  liters  per  minute, 
the  payment  amount  for  the  oxygen 
contents  and  stationary  oxygen 
equipment,  subject  to  a  limit  for  those 
cases  in  which  portable  equipment  is 
also  used,  is  increased  by  50  percent.  If 
the  prescribed  oxygen  flow  rate  is  less 
than  one  liter  per  minute,  the  fee 
schedule  amount  for  the  item  is 
decreased  by  50  percent.  Under  section 
1834(a)(5)  of  the  Act,  for  those  cases  in 
which  portable  equipment  is  used  and 
the  oxygen  flow  rate  exceeds  four  liters 
per  minute,  the  increase  to  the  fee 
schedule  for  oxygen  and  oxygen 
equipment  is  limited  to  the  higher  of  the 
fee  schedule  for  portable  oxygen 
equipment  or  the  50  percent  increase  for 
the  flow  rate  adjustment. 

Section  1834  of  the  Act  is  silent 
regarding  volume  adjustments  when  the 
prescribe  oxygen  liter  flow  varies 
according  to  the  circumstances  of  the 
patient.  ’Therefore,  we  intend  to  apply 
the  volume  adjustment  in  the  following 
manner.  If  the  prescribed  oxygen  liter 
flow  rate  is  different  for  the  stationary 
oxygen  equipment  than  it  is  for  the 
portable  oxygen  equipment,  we  believe 
that,  for  ease  of  administration,  carriers 
should  use  the  prescribed  amount  for 
stationary  equipment  because,  in  terms 
of  time,  it  is  the  most  frequently  used 
equipment.  Carriers  would  have  no 
credible  way  of  determining  the 
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proportion  of  time  patients  used  their 
stationary  equipment  in  relation  to  their 
portable  equipment.  Similarly,  we 
believe  the  payment  amount  should  be 
based  on  the  prescribed  flow  rate  for 
patients  at  rest,  rather  than  the  exercise 
rate;  again,  because  the  rest  flow  rate 
occxirs  more  firequently.  Carriers  would 
have  no  credible  way  of  determining  the 
proportion  patients  used  their  portable 
equipment  wdiile  exercising  ra^r  than 
using  statiwary  equipment  while  at 
rest.  We  believe  that  use  of  portable 
equipment  in  relation  to  stationary 
equipment  is  so  inhequent  as  to  b« 
inconsequential,  and  it  would  not  be 
worth  the  administrative  costs  required 
for  carriers  to  calculate  the  differentials. 

If  the  prescribed  oxygen  liter  flow  is 
different  for  day  and  night  use,  we 
believe  that  it  is  more  equitable  for  the 
carrier  to  apply  an  average  of  the  two 
rates  since  the  periods  of  use  for  day 
and  night  are  more  nearly  equal. 

For  1989  and  1990,  the  base  monffily 
pa3rroent  amount  for  oxygen  and  oxygen 
equipment  is  100  percent  of  the  locd 
average  monthly  payment  rate.  For  1991 
and  subsequent  years,  the  local  average 
monthly  payment  amoxmt  is  adjusted  by 
the  covered  item  update  and  application 
of  the  national  limited  payment  amount 
as  described  above  for  rental  in  the 
inexpensive  or  routinely  furnished  DME 
category. 

E.  Prosthetic  and  Orthotic  Devices 

Section  1834(h)  of  the  Act  provides 
that  payment  be  made  on  a  lump-sum 
basis  for  prosthetic  and  orthotic  devices 
and  sets  forth  the  specific  payment 
provisions  applicable  to  this  category  of 
covered  items.  Under  section 
1834(hK2KA)  of  the  Act.  the  carrier 
computes  a  base  local  prirchase  price 
equal  to  the  average  reasonable  ^arge 
in  the  carrier  service  area  for  each  of  the 
other  covered  items  that  are  furiiished 
during  the  period  July  1, 1986  through 
June  30. 1987,  and  adjusts  the  price  by 
the  change  in  the  level  of  the  CPI-U  for 
the  6-month  period  ending  December 
1987. 

The  carrier  determines  the  average 
reasonable  charge  in  the  area  for  the 
purchase  of  the  item,  based  on  the  mean 
of  the  carrier’s  reasonable  charges  for 
the  item.  In  determining  the  payment 
for  1991  through  1993,  the  carrier 
updates  the  loral  purchase  price  for  the 
item  for  the  preceding  year  by  the 
applicable  percentage  increase.  For 
1991,  the  applicable  percentage  increase 
provided  by  section  1834(h)(4)  of  the 
Act  is  0  percent.  For  1992  and  1993,  the 
applicable  percentage  increase  is  equal 
to  the  change  in  the  level  of  the  CPl-U 
for  the  12-inonth  period  raiding  with 
June  of  the  previous  year.  For  1992,  we 


will  also  compute  a  regional  purchase 
price  equal  to  the  average,  weighted  by 
the  relative  volume  of  all  claims,  of  the 
local  purchase  prices  for  the  carriers  in 
the  region.  For  each  subsequent  year, 
the  regional  purchase  price  is  increased 
by  the  applicable  percentage  increase. 

For  weighting,  we  intend  to  use  the  total 
claims  volume  for  each  carrier  in  each 
region.  We  considered  the  possibility 
that  the  statutory  requirement  to  weight 
by  the  relative  volume  of  all  claims  may 
have  been  intended  to  mean  the  relative 
volume  of  claims  on  an  item-by-item 
basis.  We  rejected  the  item-by-item 
approach  because  we  believe  the  chance 
of  a  gross  error  in  data  collection  of 
frequency  counts  is  significantly  less  for 
a  single  aggregate  count  in  contrast  to 
the  chances  for  error  in  computing 
hundreds  of  frequency  coimts.  For  items 
that  are  not  commonly  billed,  even 
modest  errors  in  frequency  counts  could 
create  unfair  weights.  For  1994  onward, 
we  will  update  the  regional  purchase 
price  by  the  change  in  the  level  of  the 
CPI-U  for  the  12-month  period  ending 
with  June  of  the  previous  year. 

For  1989  through  1991,  the  fee 
schedule  amount  for  prosthetic  and 
orthotic  devices  is  100  percent  of  the 
local  purchase  price.  For  1992,  the  fee 
schedule  amount  for  the  item  is  equal  to 
75  percent  of  the  local  purchase  price 
and  25  percent  of  the  regional  purchase 
price.  For  1993,  the  fee  schedule 
amount  for  the  item  is  eoual  to  50 
percent  of  the  local  purchase  price  and 
SO  percent  of  the  regional  purchase 
price.  For  1994  and  subsequent  years, 
the  fee  schedule  amount  for  the  item  is 
100  percent  of  the  regional  purchase 
price. 

The  fee  schedule  amount  for 
prosthetic  and  orthotic  devices  is  the 
amount  recognized  as  the  purchase 
price.  However,  for  1992,  Ae  fee 
schedule  amount  for  the  item  may  not 
be  more  than  125  percent,  nor  lower 
than  85  percent,  of  the  average  of  the 
amount  recognized  as  the  purchase 
price  for  the  item  for  all  carrier  service 
areas  in  the  United  States.  For  1993  and 
subsequent  years,  the  fee  schedule 
amount  for  ^e  item  may  not  be  more 
than  120  percent,  nor  lower  than  90 
percent,  of  the  average  of  the  amounts 
recognized  as  the  purchase  price  for  the 
item  for  all  carrier  service  areas  in  the 
United  States. 

F.  Other  DME  (Capped  Rental  Items) 
Under  section  1834(a)(7)  of  the  Act, 
payment  is  made  on  a  monthly  basis  for 
the  rental  of  other  items  of  DME  that  are 
not  paid  for  under  the  other  five  classes 
of  items  set  forth  in 'sections  1834(a)(2) 
through  (5)  and  section  1634(h)  of  the 
Act.  For  capped  rental  DME  items 


furnished  on  or  after  January  1, 1991, 
suppliers  must  offer  a  purchase  option 
of  oeneficiaries  during  the  lOlh 
continuous  rental  month;  and  for 
power-driven  wheelchairs,  a  purchase 
option  must  also  be  made  at  the  time  the 
equipment  is  initially  furnished.  If  the 
beneficiary  does  not  exercise  the 
purchase  option,  payment  for  the 
equipment  may  not  exceed  a  period  of 
continuous  use  of  longer  than  15 
months.  If  the  beneficiary  elects  the 
purchase  option  in  the  10th  month, 
payment  may  not  exceed  a  period  of 
continuous  use  of  longer  than  13 
months.  On  the  first  day  after  13 
continuous  rental  months  have  been 
paid,  the  supplier  must  transfer  title  to 
the  equipment  to  the  beneficiary.  In  the 
case  of  power-driven  wheelchairs,  if  the 
beneficiary  elects  the  purchase  option  at 
the  time  the  equipment  is  initially 
furnished,  payment  is  made  on  a  lump¬ 
sum  basis. 

The  monthly  payment  amount  for 
rental  equipment  may  not  exceed  10 
percent  of  the  purchase  price  for  the 
first  3  months  of  rental  and  7.5  percent 
of  the  purchase  price  for  the  remaining 
rental  months.  As  required  under 
section  1834(a)(8)(A)(i)(n)  of  the  Act, 
the  carrier  computes  a  base  local 
purchase  price  equal  to  the  average  of 
the  purchase  prices  on  the  claims 
submitted  on  an  assignment-related 
basis  for  the  imused  items  supplied 
during  the  period  July  1, 1986  through 
December  31, 1986. 

The  House  Committee  Report 
indicates  that,  “In  calculating  the 
purchase  price  for  this  category  of  DME. 
the  carriers  would  use  the  arithmetic 
mean  of  the  submitted  purchase  prices 
•  *  •  indicated  on  claims  that  were 
submitted  by  suppliers  on  an  assigned 
basis  for  items  furnished  during  the 
period  of  July  through  December  1986.*’ 
(See  H.R.  Rep.  No.  391, 100th  Cong.,  1st 
Sess.  395  (1987).)  Thus,  in  keeping  with 
congressional  intent,  payment  will  be 
bas^  on  submitted  charges  for  1989 
and  1990. 

The  House  Committee  Report  also 
states  that:  “The  Committee  also  expects 
the  carriers  to  use  the  information  about 
purchase  prices  that  was  submitted  with 
claims,  even  though  the  item  was 
reimbursed  on  a  rental  basis.  (Current 
regulations  implementing  the  rent/ 
purchase  rules  require  that  both  rental 
charges  and  purchase  charges  be 
submitted  on  a  bill  in  order  for  the 
carrier  to  make  a  rent/purchase 
decision.)’’  (HR.  Rep.  No.  391, 100th 
Cong.,  1st  Sess.  395-396  (1987).) 
Therefore,  the  purchase  prices  used  to 
calculate  the  payment  includes  the 
purchase  prices  submitted  on  rental 
claims  (in  which  the  purdiase 
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information  was  submitted  as  a  result  of 
the  rent/purchase  provision).  This 
would  increase  the  base  for  determining 
the  average  pmchase  price.  We  do  not 
believe,  however,  that  each  rental 
month  should  be  included  in  the  base 
because  to  do  so  would  be  an 
unwarranted  duplication  of  the  same 
information.  Rather,  the  piuchase  price 
used  to  make  the  rent/purchase  decision 
will  be  coimted  once  in  determining  the 
purchase  price  regardless  of  the  length 
of  the  rental  episode.  The  carrier 
determines  the  local  purchase  price  for 
1989  and  1990  by  adjusting  the  base 
local  purchase  price  by  the  change  in 
the  QPI-U  for  the  6-month  period 
ending  December  1987. 

For  1989  and  1990,  the  amount 
recognized  as  the  purchase  price  for 
other  DME  is  100  percent  of  the  local 
purchase  price.  However,  in  1989  and 

1990,  the  fee  may  be  no  more  than  115 
percent  and  no  less  than  85  percent  of 
the  prevailing  charge,  as  determined 
imder  §  405.504,  for  rental  of  the  item  in 
January  1987,  adjusted  for  the  change  in 
the  level  of  the  CPI-U  for  the  6-month 
period  ending  December  1987. 

Section  1834(a)(8)(A)(ii)(I])  of  the  Act 
requires  that  during  calendar  year  1991 
the  local  purchase  price,  increased  by 
the  covered  item  update  for  1991,  be 
decreased  by  the  {>ercentage  by  which 
the  average  of  the  reasonable  barges  for 
claims  paid  for  all  capped  rental  items 
in  the  carrier  service  area  is  lower  than 
the  average  of  the  purchase  prices 
submitted  for  such  items  during  the 
final  9  months  of  1988.  For  years  after 

1991,  the  local  purchase  price  is 
adjusted  by  the  covered  item  update. 

In  addition,  for  1991  and  subsequent 
years,  the  local  purchase  price  is  limited 
by  application  of  the  national  limited 
payment  amount  as  described  above  for 
rental  in  the  inexpensive  or  routinely 
furnished  DME  category. 

Section  1834(a)(7nAj  of  the  Act 
requires  that  the  Secretary  determine 
the  meaning  of  the  term  "continuous 
use”  as  it  is  used  in  defining  the  15- 
month  and  13-month  periods,  for  which 
we  make  payment  for  capped  rental 
DME  items.  On  October  9, 1991,  we 
published  an  interim  final  rule  with 
comment  period  in  the  Federal  Register 
(56  FR  50821)  that  provides,  at 
§  414.230,  that  a  period  of  continuous 
use  begins  with  the  first  month  of 
medical  need  and  continues  until  the 
patient’s  medical  need  for  a  particular 
item  of  equipment  ceases. 

The  statute  is  unclear  with  regard  to 
the  responsibility  of  suppliers  for 
continued  provision  and  maintenance  of 
items  after  15  months  rental  in  a  case  in 
which  there  has  been  a  change  in 
suppliers  diuing  the  initial  15-month 


rental  period.  Section  1834(a)(ll)(A)  of 
the  Act,  states  that,  *  *  a  supplier  of 
a  covered  item  for  which  payment  is 
made  under  this  subsection  *  *  *  shall 
continue  to  supply  the  item  without 
charge  *  *  when  the  15-month 
rental  period  ends.  If  the  beneficiary 
changes  suppliers  during  or  after  the  15- 
monm  rental  period,  that  change  would 
not  result  in  a  new  rental  episc^e.  For 
example,  if  the  beneficiary  changed 
suppliers  after  the  8th  month  of  the 
rental  period,  the  new  supplier  would 
be  entitled  to  the  monthly  rental  fee  for 
7  additional  months.  The  supplier  that 
has  provided  the  item  in  the  15th  month 
of  the  rental  period  would  be 
responsible  for  supplying  the  equipment 
ana  for  maintenance  and  servicing  after 
the  15-month  (wriod. 

As  an  alternative  position,  we 
considered  requiring  the  supplier  that 
had  furnished  the  item  for  the  longest 
portion  of  the  rental  period  to  be 
responsible  for  the  period  of  continuous 
use  of  the  equipment  after  the  15-month 
period  expired.  However,  we  are 
concerned  about  the  possible 
inconveniences  to  the  beneficiary  and 
the  initial  supplier;  for  example,  the 
longest  term  supplier  may  be  located 
some  distance  from  the  beneficiary’s 
residence  at  the  end  of  the  15-month 
continuous  use  period.  In  addition,  we 
do  not  believe  it  is  appropriate  to 
require  a  supplier  to  service  equipment 
that  it  did  not  furnish  and  with  which 
it  may  not  be  familiar. 

We  also  considered  requiring  the  last 
supplier  of  an  item  to  be  responsible  for 
a  period  of  continuous  use  after  the  15- 
month  period  but  only  if  the  supplier 
furnished  the  item  for  3  consecutive 
months.  However,  based  on  our  review 
of  information  and  advice  received  finm 
the  DME  industry,  we  are  rejecting  this 
option  because  of  the  inconveniences, 
similar  to  those  discussed  in  the  option 
set  forth  above,  that  could  occur.  We 
specifically  request  comments  on  this 
provision. 

Under  our  regulations  in  effect  prior 
to  January  1, 1989,  beneficiaries  had  the 
option  of  pxmdiasing  or  renting  DME 
that  is  covered  under  the  provisions  of 
sections  1834(a)  (3),  (5)  and  (7)  of  the 
Act  (items  requiring  frequent  and 
substantial  servicing,  oxygen  equipment 
and  capped  rental  items).  Under  initial 
instructions  implementing  the  new 
DME  fee  schedules,  we  provided  for  the 
rental  or  purchase  of  these  items. 

While  we  thought  that  it  was  in  the 
beneficiary’s  interest  to  allow  them  to 
purchase  these  items,  after  further 
consideration,  we  no  longer  believe  that 
the  statute  provides  authority  for  us  to 
continue  the  purchase  option  for  items 
requiring  fiaquent  and  substantial 


servicing  and  for  oxygen.  Accordingly, 
for  these  items  furnished  on  or  after 
June  1, 1989,  payment  is  made  only  for 
rented  items  (Transmittal  No.  1310, 
issued  June  1989).  For  items  furnished 
prior  to  that  date,  we  will  pay  for  the 
purchase  of  these  items  as  discussed  in 
our  original  implementing  instructions. 

For  capped  rental  items,  section 
4152(c)(2)  of  Pub.  L.  101-508  revised 
the  payment  methodology  to  allow 
purchase  in  accordance  with  a  specified 
schedule.  Thus,  beginning  in  1991, 
beneficiaries  are  given  a  choice  in  the 
10th  month  of  rental  as  to  whether  they 
want  to  purchase  these  items,  or  for 
power-driven  wheelchairs,  in  the  first 
month. 

After  the  15-month  period  of 
continuous  use  has  expired,  no  payment 
will  be  made  for  maintenance  and 
servicing  of  the  item  during  the 
succeeding  6-month  period  of  medical 
need.  Current  Medicare  instructions 
(section  2100.4  of  the  Medicare  Carriers 
Manual)  consider  maintenance  and 
servicing  as  interchangeable  terms  and 
repairs  as  a  different  item.  We  are, 
therefore,  specifically  defining 
“servicing”,  for  purposes  of  the 
provisions  of  se^on  1834(a)  of  the  Act, 
to  include  any  repair. 

During  the  first  month  of  each 
succeeding  6-month  period,  a  service 
and  maintenance  payment  may  be  made 
for  each  item  in  the  capped  rental 
category  not  covered  under  any  supplier 
or  manufacturer  warranty.  The  carrier 
must  establish  a  reasonable  fee  or  fees 
for  maintenance  and  servicing  for  each 
identified  item.  However,  in  no  case 
may  the  fee  exceed  10  percent  of  the 
purchase  price.  The  reasonable  fee  for 
maintenance  and  service  is  the  only 
charge  provided  for  after  the  15-month 
peri^  of  rental.  A  reasonable  and 
necessary  payment  may  be  made  for 
capped  rental  items  that  are  purchased 
under  the  purchase  option  provision. 

If  the  beneficiary’s  medical  necessity 
is  interrupted  after  the  15-month  peri^, 
the  rules  governing  continuous  medical 
need,  discussed  above,  will  also  apply. 
That  is.  the  beneficiary’s  period  of 
continuous  use  after  the  initial  15- 
month  period  could  be  interrupted 
occasionally  by  various  factors  (such  as 
hospitalization)  without  being 
terminated.  However,  claims  for 
equipment  that  are  submitted  after  the 
15-month  cap  has  been  reached,  and 
which  purport  to  be  for  a  new  period  of 
medical  necessity,  will  be  subjected  to 
an  intense  carrier  medical  review. 

Elective  January  1. 1991,  if  a  capped 
rental  item  of  equipment  has  been  in 
continuous  use  by  a  beneficiary  on 
either  a  rental  or  purchase  basis  for  the 
reasonable  useful  lifetime  of  the  item. 
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or,  if  the  equipment  is  lost  or  irreparably 
damaged,  the  beneficiary  may  elect  to 
obtain  payment  for  a  replacement  for 
the  item.  We  will  measure  the 
reasonable  useful  lifetime  of  capped 
rental  equipment  beginning  on  the  date 
the  equipment  is  delivered  to  the 
beneficiary.  We  will  not  attempt  to 
determine  the  actual  age  of  the 
equipment.  It  would  be  infeasible  to 
review  the  prior  rental  history  of 
individual  items  of  equipment;  and. 
there  are  no  payment  distinctions  based 
on  age.  The  minimum  length  of  a  useful 
lifetime  for  capped  rental  equipment  is 
5  years,  unless  we  determine  otherwise. 

Should  the  beneficiary  elect  to  have 
payment  made  for  a  replacement  item, 
payment  is  made  on  a  rental  or  purchase 
basis.  If  the  original  equipment  was 
rented,  payment  for  the  replacement  is 
made  on  a  rental  basis  using  the 
methodology  for  capped  rental 
equipment.  If.  however,  the  original 
equipment  was  purchased,  payment  for 
the  replacement  is  made  on  a  lump  sum 
purchase  basis. 

Section  1834(a)(7)  of  the  Act  does  not 
define  the  local  area  to  be  used  for 
determining  the  fee  for  these  items.  We 
are  defining  the  local  area  as  the  carrier 
service  area.  This  would  be  consistent 
with  the  definition  of  local  area  used  in 
sections  lB34(a)  (2)  and  (3)  of  the  Act. 

C.  Other  Provisions 

1.  Exceptions  for  Certain  HHAs 

Sections  1834(a)(l)(6)(ii)  and 
1834(h)(1)(C)  of  the  Act  provide  an 
exception  to  the  payment  provisions  for 
items  furnished  by  public  HHAs  and 
HHAs  with  a  significant  portion  of  low- 
income  patients.  Those  HHAs,  as 
defined  in  §  413.13(a),  will  not  be  paid 
on  the  lesser  of  the  actual  charge  or  the 
fee  schedule  amount  but  solely  on  the 
basis  of  the  fee  schedules  described 
under  sections  1834(a)  (2)  through  (5), 
1834(a)(7),  and  1834(h)  of  the  Act 

2.  Exceptions  for  Alaska,  Hawaii,  and 
Puerto  Rico 

Under  section  1834(a)(10)  of  the  Act, 
an  exception  to  the  usual  payment 
amounts  for  DME  and  prosthetic  and 
orthotic  devices  is  to  be  recognized  for 
covered  items  furnished  in  Alaska. 
Hawaii,  and  Puerto  Rico.  We  believe 
this  provision  was  intended  to  provide 
relief  to  these  areas  from  the  national 
limited  payment  amounts  and  regional 
rates. 

3.  Inherent  Reasonableness 
Determinations 

Section  1834(a)(10)(B)  of  the  Act 
authorizes  the  Secretary  of  apply  the 
provisions  of  section  1842(b)  of  the  Act 


regarding  inherent  reasonableness 
determinations  to  payment  for  covered 
DME,  prosthetics,  and  orlhotics 
furnished  on  or  after  January  1. 1991. 
Applicable  regulations  are  located  in 
§  405.502(g).  We  have  instructed  carriers 
through  a  manual  instruction  (section 
5102  of  the  Medicare  Carriers  Manual) 
not  to  apply  this  authority  until  1991. 

4.  Transcutaneous  Electrical  Nerve 
Stimulator  (TENS) 

Under  section  1834(a)(10)(C)  of  the 
Act,  in  order  to  permit  an  attending 
physician  time  to  determine  whetlmr 
the  purchase  of  TENS  is  medically 
appropriate  for  a  particular  patient,  the 
Secretary  may  determine  an  appropriate 
payment  amount  for  the  initial  rental  of 
such  item  for  a  period  of  not  more  than 
2  months.  We  also  believe  that  an 
appropriate  payment  amount  for  TENS 
should  be  limited  to  10  percent  of  the 
purchase  price  per  month.  Payment  for 
purchase  will  be  determined  in  the 
same  manner  as  inexpensive  or 
fr^uenlly  purchased  items  of  DME  as 
provided  under  section  1834(a)(2)  of  the 
Act  (see  section  m.A.  above). 

In  this  interim  final  rule,  we  are 
adding  paragraph  (f)  imder  §  410.38, 
“Durable  Medical  Equipment:  Scope 
and  Conditions,”  to  specify  that 
Medicare  Part  B  pays  for  l^S  as  a 
DME  item.  We  believe  that  Congress 
clearly  intends  that  TENS  be  treated  as 
DME,  since  section  1834(a)  of  the  Act, 
which  is  entitled  “Payment  for  Durable 
Medical  Equipment,"  explicitly 
provides  for  TENS  payment  at 
subsections  1834(a)(1)(D),  (a)(10)(C)  and 
(a](15)(A)  of  the  Act. 

5.  Improper  Billing 

Under  section  1834(a)(ll)(A)  of  the 
Act,  a  supplier  of  a  covered  item  for 
which  payment  is  made  under  section 
1834(a)  of  the  Act,  and  which  is 
furnished  on  a  rental  basis,  is  required 
to  continue  to  supply  the  item  without 
charge  (other  than  a  charge  for  the 
maintenance  and  servicing  of  the  item) 
after  rental  payments  are  ^scontinued.  ■ 
That  is,  suppliers  are  prohibited  frnrn 
charging  for  equipment  intended  for  use 
by  the  beneficiary  after  the  15-month 
period  of  rental  payment  has  ended.  If 
a  supplier  knowingly  and  willfully 
violates  this  provision  (that  is,  makes  a 
prohibited  charge),  the  Secretary  may 
apply  sanctions  under  section  1842())(2) 
of  the  Act. 

We  believe  that  the  use  of  sanctions 
indicates  Congress’  fundamental 
concern  that  no  charge  for  equipment 
should  be  made  after  15  months  of 
rental  payments  have  been  made. 
Therefore,  we  are  interpreting  this 
provision  broadly.  If  a  supplier  makes 


any  charge  to  any  person  or  entity  for 
an  item  that  is  used  by  a  beneficiary 
(including  renting  equipment  to  family 
members  for  use  by  the  beneficiary) 
after  15  months  of  rental  payments  have 
been  made,  the  supplier  will  be  subiect 
to  sanctions. 

6.  Requirement  of  Physician  Order 

Under  section  1834(a)(ll)(B)  of  the 
Act,  the  Secretary  may  require  for 
specified  items  that  payment  will  be 
made  only  if  the  physician  has 
commimicated  a  written  order  for  the 
item  to  the  supplier  prior  to  delivery  of 
the  item. 

In  general,  we  believe  that  it  is 
unnecessary  to  require  evidence  that  a 
written  physician  order  was  received  by 
the  supplier  prior  to  delivery  of  most 
items.  However,  we  have  been  made 
aware  that  certain  types  of  expensive 
DME  and  prosthetic  devices  are  being 
advertised  as  “Medicare  approved”  and 
then  sold  to  beneficiaries  without  a 
physician’s  prescription.  The 
beneficiary  expects  that  Medicare  will 
pay  for  them.  But  when  the  contractor 
reviews  the  beneficiary’s  claim  for  the 
item  in  light  of  the  beneficiary’s  medical 
condition,  the  contractor  frequently 
determines  that  Medicare  payment  is 
inappropriate.  When.this  situation 
occurs,  the  beneficiary  is  liable  for 
paying  for  the  item. 

We  believe  that,  using  the  Secretary’s 
authority  under  section  1834(a)(ll)(B) 
of  the  Act.  these  incidents  can  be 
reduced  by  HCFA  requiring  a  qualified 
physician,  familiar  with  the 
beneficiary’s  condition,  to  attest  to  the 
beneficiary’s  need  for  certain  types  of 
equipment  prior  to  its  delivery. 
Therefore,  we  are  requiring  a  written 
physician  wder  before  delivery  of  the 
following  items: 

•  Seat-lift  mechanism. 

•  Power-operated  vehicles  used  as 
wheelchairs. 

•  Decubitus  care  equipment, 
including  mattresses  and  cushions  for 
controlling  decubitiu  ulcers. 

•  TENS. 

•  Other  items  as  determined  by  HCFA 
through  carrier  instructions  or  as 
determined  by  Medicare  carriers. 

We  believe  requiring  that  a  written 
physician  order  be  received  by  the 
supplier  before  delivery  of  the  item  will 
provide  beneficiaries  reasonable 
assurance  that  the  purchased  items  are 
covered  and  reimbursable  imder 
Medicare.  We  are  revising  §$410.36  and 
410.38  to  implmnent  these  provisions. 

In  addition,  we  are  revising  an  incorrect 
statutory  ckation  in  §  410.38(b). 
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7.  Power-operated  vehicles  used  as 
wheelchairs 

Section  60-5  of  the  Coverage  Issues 
Manual  (HCFA  Pub.  6)  includes  a  long¬ 
standing  requirement  that,  for  power- 
operated  vehicles  fPOVs)  to  be  covered 
by  Medicare,  a  specialist  in  physical 
medicine,  orthopedic  surgery, 
neurology,  or  rheumatology  must 
provide  an  evaluation  of  the  patient’s 
medical  and  physical  condition  and  a 
prescription  for  the  vehicle  to  assure 
that  the  patient  requires  the  vehicle  and 
is  capable  of  using  it  safely.  VVe  are 
revising  §  410.38  to  include  this 
requirement.  This  requirement  is 
consistent  with  section  1861(n)  of  the 
Act,  which  specifies  that  POVs  must  be 
determined  to  be  necessary  on  the  basis 
of  the  individual's  medical  and  physical 
condition  and  must  meet  any  safety 
requirements  prescribed  by  the 
Secretary. 

We  believe  that  the  involvement  of  a 
specialist  in  physical  medicine, 
orthopedic  surgery,  neurology,  or 
rheumatology  is  important  to  ensure 
that  a  covered  POV  is  medically 
warranted  and  the  person  for  whom  it 
is  prescribed  has  the  ability  to  operate 
it  safely  and  effectively.  There  is 
considerable  danger  associated  with  the 
use  of  a  powered  vehicle  for  many 
patients  with  the  types  of  impairments 
that  necessitate  the  use  of  a  powered 
vehicle.  Considering  the  risks  that  are 
involved,  we  believe  an  evaluation  by 
one  of  these  specialists  is  the  best  means 
of  ensuring  that  a  power-operated 
vehicle  is  medically  appropriate. 
Specialists  in  these  fields  are  the  best 
trained  to  evaluate  patients  whose 
medical  needs  may  be  met  by  POVs. 

8.  Regional  Carriers 

Under  section  1834(a)(12)  of  the  Act. 
the  Secretary  may  designate  a  single 
carrier  for  each  region  to  process  all 
claims  in  the  region.  A  separate  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  (56  FR  56612)  on 
November  6, 1991  that  would  provide 
for  the  desigiTation  of  regional  carriers. 

9.  Transitional  Payments  Occurring 
During  13-Month  or  15-Month  Period  of 
Continuous  Use 

The  following  transition  rules  apply 
for  rental  items  of  DME  for  which 
payment  is  made  under  section 
1834(a)(7)  of  the  Act,  effective  January 
1, 1989.  For  purposes  of  calculating  the 
15-month  rental  period,  the  period 
begins  with  the  first  month  of 
continuous  rental,  even  if  that  period 
began  prior  to  January  1, 1989.  For 
example,  if  the  rental  period  began  on 
July  1, 1988,  the  carrier  will  use  this 


date  as  the  first  month  of  rental. 
Likewise,  for  purposes  of  calculating  the 
10-month  pui^ase  option,  the  period 
also  begins  with  the  first  month  of 
continuous  rental  without  regard  to 
when  that  period  started.  For  example, 
if  the  peric^  began  in  August  1990,  the 
10-month  purchase  option  must  be 
offered  to  the  beneficiary  in  May  1991, 
the  10th  month  of  continuous  rental.  We 
believe  that  the  statutory  intent  is  to 
limit  total  rental  payments  to  payment 
for  15  months,  or  for  13  months  if  the 
beneficiary  elects  the  purchase  option. 

In  the  example  above,  if  we  were  to 
begin  calculating  the  15-month  period 
on  January  1, 1989  instead  of  the  first 
month  of  rental,  rental  payments  would 
be  incurred  for  an  additional  6  months 
beyond  the  15-month  limit. 

If  a  beneficiary  has  reached  (on  a  date 
of  service  prior  to  January  1989)  the 
purchase  price  limitation  on  a  rental 
claim,  no  further  rental  or  purchase 
payments  will  be  made.  However,  for 
capped  rental  items  previously  rented 
that  have  reached  the  purchase  cap 
under  the  rent/purchase  rules  (but  were 
not  actually  purchased),  we  will  make 
payment  on  claims  for  maintenance  and 
servicing  fees  effective  July  1. 1989. 

The  following  transition  rules  apply 
to  items  that  require  frequent  and 
substantial  servicing  or  capped  rental 
items  that  were  purchased  prior  to 
January  1, 1989: 

•  If  a  beneficiary  purchased  the 
equipment  prior  to  January  1989,  we 
would  pay  the  reasonable  charges  for 
maintenance  and  servicing  on  a  lump¬ 
sum,  as  needed,  basis. 

•  If  a  beneficiary  purchased  the 
equipment  even  though  the  carrier 
determined  that  rental  was  more 
economical  under  the  rent/purchase 
guidelines  in  the  Medicare  Carriers 
Manual,  or  if  the  beneficiary  made  an 
approved  purchase  on  an  installment 
plan,  the  carrier  would  make  payment 
on  an  installment  basis  until  the 
purchase  price  was  reached  or  medical 
necessity  ended.  If  the  purchase  price 
for  items  that  require  frequent  and 
substantial  servicing  or  capped  rental 
items  was  not  reached  by  January  1, 
1989,  the  carrier  would  continue 
making  payments  on  an  installment 
basis  but  at  the  monthly  rental  fee 
schedule  amount  until  the  actual 
purchase  diarge  is  reached,  the 
purchase  fee  sdiedule  amount 
computed  in  accordance  with  our 
administrative  instructions  in  effect 
prior  to  June  1, 1989  is  reached,  or 
medical  necessity  ends,  whichever 
occurs  first.  The  limitation  on  total 
payments  to  15-months  rental  does  not 
apply. 


The  following  transition  rules  apply 
to  items  that  require  frequent  and 
substantial  servicing  or  cap{>ed  rental 
items  that  were  pur^ased  between 
January  1, 1989  and  June  1. 1989  (the 
effective  date  when  payment  for 
purchase  of  these  items  is  prohibited): 

•  For  equipment  purchased  during 
this  period  in  either  category,  we  would 
pay  the  reasonable  charges  for 
maintenance  and  servicing  on  a  lump¬ 
sum,  as-needed,  basis. 

•  For  equipment  purchased  during 
this  period  in  either  category,  we  would 
pay  monthly  installments  equivalent  to 
the  rental  fee  schedule  amounts  until 
the  actual  purchase  charge  is  reached, 
the  purchase  fee  schedule  amount 
computed  in  accordance  with  our 
administrative  instructions  in  effect 
prior  to  June  1. 1989  is  reached,  or 
medical  necessity  ends,  whichever 
occurs  first.  Payment  may  be  made  for 
purchase  even  if  the  purchase  was 
preceded  by  a  period  of  rental. 

However,  total  payments  for  rental  plus 
purchase  of  capp^  rental  items  may  not 
exceed  the  amount  that  would  have 
been  paid  had  the  equipment  been 
continuously  rented  for  15  months. 

The  following  transition  rules  apply 
to  oxygen  equipment  purchased  prior  to 
June  1. 1989: 

•  For  oxygen  equipment  purchased 
prior  to  June  1, 1989,  we  would  pay  the 
reasonable  charges  Jot  maintenance  and 
servicing  on  a  lump-sum,  as-needed, 
basis. 

•  For  oxygen  equipment  purchased 
prior  to  June  1. 1989,  even  though  the 
carrier  determined  that  rental  was  more 
economical  under  the  rent  purchase 
guidelines  in  the  Medicare  Carriers 
Memual,  or  if  the  beneficiary  made  an 
approved  purchase  on  an  installment 
plan,  the  carrier  made  payment  on  an 
installment  basis  until  the  purchase 
price  was  reached  or  medical  necessity 
ended.  If  the  purchase  price  has  not 
been  reached  by  June  1, 1989,  we  would 
continue  paying  on  an  installment  basis 
but  at  the  monthly  rental  fee  schedule 
amount  until  the  purchase  price  is 
reached  or  the  medical  necessity  ends, 
whichever  occurs  first. 

10.  Fee  Schedule  Amounts  for  Seat-Lift 
Chairs  and  TENS 

The  1990  fee  schedule  amounts  for 
seat-lift  chairs  and  for  TENS  furnished 
on  or  after  April  1. 1990  are  reduced  by 
15  percent.  The  1991  fee  schedule 
amounts  for  TENS  furnished  on  or  after 
January  1, 1991  are  reduced  by  an 
additional  15  percent. 

11.  Replacement  of  Equipment 

Although  section  1834(a)(7)(C)  of  the 

Act  provides  for  the  replacement  of 
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capped  rental  DME  if  the  useful  lifetime 
of  the  equipment  has  been  reached,  we 
believe  that  this  provision  also  should 
extend  to  other  types  of  purchased  DME 
and  prosthetic  and  orthotic  devices.  We 
anticipate  establishing  the  useful 
lifetime  of  all  purchased  DME  and 
prosthetic  and  orthotic  devices  and 
limiting  repurchase  to  this  useful  life. 

At  this  time,  we  specifically  solicit 
comments  regarding  the  useful  life  of  all 
purchased  DME  and  prosthetic  and 
orthotic  devices  subject  to  the  fee 
schedule  methodology.  Such  comments 
will  be  used  in  establishing  program 
instructions  concerning  the  reasonable 
useful  lifetime  of  equipment. 

rV.  Changes  to  the  Regulations 

As  noted  in  section  I  above,  we  are 
deleting  the  regulations  at  §405.514  that 
deal  with  payment  for  DME  under 
former  section  1889  of  the  Act,  which 
was  repealed  by  section  4062(d)(5)  of 
Pub.  L.  100-203.  We  are  implementing 
the  new  payment  provisions  in  this 
interim  final  rule  with  comment  period 
through  regulations  located  in  subpart  B 
(Medical  and  Other  Health  Services)  of 
part  410  (Supplementary  Medical 
insurance  (SMI)  Benehts),  and  subpart  D 
(Payment  for  Ehirable  Medical 
Equipment  and  Prosthetic  and  Orthotic 
Devices)  of  42  CFR  part  414  (Payment 
for  Part  B  Medical  and  Other  Health 
Services).  We  intend  to  issue  a  separate 
final  rule  to  move  the  other  sections  on 
reasonable  charges  currently  located  in 
subpart  E  of  part  405  (that  is,  §§  405.501 
through  405.515  and  §§405.541  through 
405.544)  to  part  414. 

V.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  “major  rule”;  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Regulatory  Flexibility  Act. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 


(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Because  the  scope  of  this 
interim  final  rule  is  so  broad  in  its 
application,  it  is  difficult  to  characterize 
accurately  the  entities  that  will  be 
affected  by  this  rule.  We  believe  that 
most  manufacturers  and  suppliers  of 
DME  and  orthotic  and  prosthetic 
devices  fall  under  the  definition  of  a 
small  entity  as  used  in  the  RFA.  Some 
manufacturers  and  suppliers,  however, 
clearly  have  substantial  regional  or 
national  sales,  and  do  not,  therefore, 
meet  the  definition  of  small  entity. 

Based  on  estimates  of  the  total  market 
for  DME  and  prosthetic  and  orthotic 
devices,  we  believe  this  interim  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  overall  sales  in  1990  for 
DME,  vision,  hearing,  orthotic,  and 
prosthetic  devices  equalled  $12.1 
billion.  As  discussed  below  in  section 
V.  D.  1.  of  this  preamble,  we  project  that 
the  budgetary  impact  of  this  regulation 
on  most  manufacturers  and  suppliers  . 
will  be  small.  Thus,  the  Secretary 
certifies  that  this  interim  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Small  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  tlie  operations  of 
a  substantial  number  of  small  rural 
hospitals.  The  analysis  must  conform  to 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that 
has  fewer  than  100  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

It  is  possible  that  hospitals 
manufacture  certain  customized  items 
of  DME,  orthotics  or  prosthetics  as  well 
as  supply  items  of  DME.  When  hospitals 
submit  bills  for  these  items,  however, 
they  do  .so  as  a  supplier  and  not  as  a 
hospital.  Because  we  maintain  separate 
data  bases  for  suppliers  and  hospitals, 
we  cannot  identify  which  hospitals  are 
also  supplying  DME.  Thus,  we  cannot 
determine  whether  this  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  rural  hospitals.  We 
invite  commenters  to  submit  any 
information  or  data  that  can  help  us 
determine  whether  this  rule  will  have  a 
significant  impact  on  small  rural 
hospitals. 


D.  Regulatory  Impact  Analysis 
1.  Program  Budget  Effects 

We  have  determined  that 
implementing  the  provisions  contained 
in  this  interim  final  rule  will  have  an 
annual  impact  of  $100  million  or  more 
on  the  economy.  Thus,  consistent  with 
the  requirements  of  E.O.  12291,  we  are 
providing  a  regulatory  impact  analysis. 

As  discussed  in  section  II  of  the 
preamble  to  this  interim  final  rule, 
section  4062(b)  of  Pub.  L.  100-203 
added  section  1834(a)  to  the  Act  and 
established  the  fee  schedule  provisions 
for  DME  and  prosthetic  and  orthotic 
devices.  Subsequently,  sections  6112 
and  6140  of  Pub.  L.  101-239  and  section 
4152  of  Pub.  L.  101-508  amended 
various  provisions  of  section  1834(a)  of 
the  Act.  Also,  section  4153(a)  of  Pub.  L. 
101-508  added  section  1834(h)  to  the 
Act  to  establish  separate  payment 
provisions  for  prosthetic  and  orthotic 
devices  furnished  on  or  after  January  1, 
1991.  The  result  of  these  successive 
amendments  is  a  complex  series  cf 
changes  to  the  statutory  provisions 
governing  payments  for  DME  and 
orthotics  and  prosthetics.  We  have 
published  a  succession  of  manual 
issuances  to  implement  these  changes, 
and  carriers  are  now  carrying  out  the 
current  provisions  of  sections  1834  (a) 
and  (h)  of  the  Act.  This  interim  final 
rule  serves  to  codify  the  DME  payment 
procedures  that  are  required  by  statute 
and  now  in  use  under  manual 
instructions. 

Thus,  the  provisions  being 
implemented  in  this  document  are,  for 
the  most  part,  specified  by  sections  1834 
(a)  and  (h)  of  the  Act.  The  language  in 
sections  1834  (a)  and  (h)  of  the  Act  is 
quite  precise  with  respect  to  the 
methods  and  factors  to  be  used  in 
determining  payments  for  the  various 
items  of  DME,  prosthetics  and  orthotics 
covered  under  the  Act,  the  permissible 
range  of  payments  amounts  for  each 
item,  and  the  effective  dates  for 
updating  the  pricing  schedules.  The 
Secretary’s  discretion  is  limited  to 
determining  the  best  method  for 
administering  the  payment  methodology 
and  resolving  technical  problems  that 
the  Act  does  not  address.  Issues  left  to 
the  Secretary’s  discretion  include:  The 
configuration  of  carrier  service  areas; 
the  methods  carriers  are  to  tise  for  gap¬ 
filling  prices;  and  how  carriers  should 
compute  payment  for  oxygen  when  the 
consumption  rate  falls  below  or  exceeds 
the  standard  consumption  rate  within  a 
24-hour  period.  We  do  not  believe  that 
the  discretionary  aspects  of  this  interim 
final  rule  have  a  significant  impact  on 
the  DME  payment  levels. 
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We  are  unable  to  determine  the 
cumulative  budgetary  effects  of  all  the 
legislative  changes  described  above. 

This  is  due  to  the  fact  that  we  cannot 
distinguish  betweoa  differences  in 
payment  levels  that  have  resulted  from 
changes  in  market  conditions  since  the 
addition  of  section  1834(a)  of  the  Act  in 
1987,  and  differences  that  have  resulted 
horn  the  successive  legislative  changes. 
Instead,  the  projection  of  Medicare 
payment  reductions  displayed  below 
reflects  the  changes  in  payment  levels 
resulting  from  the  amendments  enacted 
imder  I^.  L  101-508,  compared  to  the 
payment  levels  associated  with  the 
enactment  of  Pub.  L  101-239.  The 
results  are  as  follows: 

Medicare  Program  Savings  as  Result 
OF  Implementing  Provisions  in  Pub. 
L.  101-508  Relating  to  the  Payment 
FOR  DME  AND  ORTHOTICS  AND  PROS¬ 
THETICS 

(In  millions] ' 


FY  1992 

FY  1993 

FY  1994 

FY  1995 

FY1996 

$360 

$440 

$500 

$560 

$620 

’  Roundsd  10  tho  nosron  S10  mMion. 


Short  of  developing  an  entirely 
diflerent  approach  to  paying  for  DME 
(which  would  require  enactment  of  new 
legislation),  there  are  no  alternatives 
available  for  consideration  other  than 
implementing  the  payment 
methodology  being  set  forth  in  this 
interim  flnm  rule. 

2.  General  Effects 

Since  beneficiary  copayments  are 
linked  to  the  level  of  allowed  payments 
for  DME,  the  reduction  in  fee  schedule 
amounts  will  also  benefit  beneficiaries. 
The  magnitude  of  savings  to 
beneficiaries  will  coincide  with  the 
reduction  in  payment  levels  for  DME. 

As  described  above,  the  pa)nnent  levels 
for  capped  rental  items  of  DME  will  be 
reduced,  but  section  4152(a)  of  Pub.  L. 
101-508  also  requires  reductions  in 
payments  for  seat-lift  chair  mechanisms 
and  TENS,  and  section  4152(b)  will 
result  in  reductions  in  payment  levels 
for  all  items  of  DME  through  the 
imposition  of  national  payment  limits. 
Overall,  beneficiaries  that  require  DME, 
orthotics  or  prosthetics  can  expect 
aggregate  savings  equal  to  about  25 
percent  of  the  amount  the  Medicare 
pro^m  will  save. 

More  generally,  those  Medicaid  State 
agencies  that  now  pay  on  the  basis  of 
reasonable  charges  may  adopt  fee 
schedules  similar  to  those  being 
implemented  in  these  regulations.  Also, 
removing  submitted  charges  as  a  basis 
for  payment  may  result  in  a  slowing  in 
the  rate  at  which  prices  for  these  items 


have  been  increasing.  This  could  result 
in  savings  to  other  purchasers  or  renters 
of  capp^  rental  DI^  including  private 
insurance  payers.  Finally,  because 
private  insurance  covers  only  a 
relatively  small  proportion  of  DME 
expenses,  with  remaining  expenses 
covered  by  individuals,  it  is  jpossible 
that  price  competition  may  develop  in 
the  consumer  segment  of  the  market.  If 
this  were  to  occur,  then  it  is  {>ossibIe 
that  prices  and  rental  charges  for  capped 
rental  items  might  drop  significantly. 
Thus,  from  the  standpoint  of  the 
purchasers  or  renters  of  DME,  orthotics, 
or  prosthetic  devices,  the  provisions 
contained  in  this  interim  final  rule  may 
result  in  lower  medical  care  costs  for  the 
general  population. 

From  the  perspectives  of 
manufacturers  and  distributors,  the 
reductions  in  Medicare  payments  for 
DME.  orthotics,  and  prosthetic  devices 
will  result  in  some  revenue  losses. 
Particularly  with  respect  to  payments 
for  capped  rental  items,  (as  a  result  of 
the  amendments  to  section  1834(a)  of 
the  Act  made  by  section 
4152(b)(2)(A)(10)  of  Pub.  L.  101-508) 
those  manufacturers  and  suppliers  that 
specialize  in  these  items  may  see 
significant  reductions  in  their  revenues 
for  these  items.  The  response  to  these 
losses  is  likely  to  vary  Irased  on  product 
line  concentration  and  the  particular 
market  conditions  facing  each 
manufacturer  or  distributor.  We  do  not 
possess  the  data  that  would  enable  us  to 
predict  how  manufacturers  and 
suppliers  will  react.  However,  as  noted 
in  section  A.2.  of  this  impact  analysis, 
total  CA4E  sales  (including  vision  and 
hearing  aid  products,  DME,  orthotics, 
and  prosthetics)  in  1990  equaled  $12.1 
billion.  Given  the  comparatively  small 
size  of  the  reductions  in  Medicare 
payments  relative  to  the  total  DME 
market,  we  doubt  that  the  impact  on 
DME  manufacturers  and  suppliers  will 
significantly  affect  the  quantity  or 
quality  of  DME  available  to  Medicare 
beneficiaries. 

VI.  Other  Required  Information 

A.  Waiver  of  Notice  of  Proposed 
Rulemaking 

Because  the  Secretary  is  exercising 
some  discretion  in  implementing 
section  1834(a)  of  the  Act,  we  ordinarily 
would  publish  a  notice  of  proposed 
rulemaking  and  aflord  a  period  for 
public  comment.  However,  section 
4039(g)  of  Pub.  L.  100-203  expressly 
provides  that  the  Secretary  may  issue 
regulations  on  an  interim  or  other  basis 
as  may  be  necessary  to  implement  the 
amendments  made  by  Subtitle  A  of  Pub. 
L.  100-203,  which  includes  the 


provisions  in  section  4062  being 
implemented  here.  In  addition,  section 
4207(j)  of  Pub.  L.  101-508  gives  the 
Secretary  similar  discretion  in 
implementing  its  provisions.  The 
amendments  made  to  the  Act  by  section 
4062  of  Pub.  L.  100-203,  and  sections 
4152  and  4153  of  Pub.  L.  101-508 
entailed  our  creating  an  entirely  new 
payment  system  for  DME  and  orthotic 
and  prosthetic  devices.  Under  the  above 
cited  express  statutory  provisions 
allowing  the  Secretary  to  issue 
regulations  on  an  interim  basis,  no 
notice  and  comment  period  is  necessary 
prior  to  eflectuation  of  these  regulations. 
Therefore,  we  find  good  cause  to  waive 
the  notice  of  proposed  rulemaking  and 
to  issue  these  regulations  as  a  final  rule 
on  an  interim  basis.  We  are  providing  a 
60-day  comment  period  for  public 
comment  as  indicated  at  the  beginning 
of  this  rule. 

B.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
concerning  regulations,  we  cannot 
acknowled^  or  resp<Hid  to  the 
comments  individually.  However,  we 
will  issue  a  final  rule  and  respond  to  the 
comments  in  the  preamble  of  that  rule. 

C.  Paperwork  Reduction  Act 

This  rule  will  not  impose  information 
collection  requirements:  consequently, 
it  need  not  be  reviewed  by  the  ^ecutive 
Office  of  Management  and  Budget  imder 
the  authority  of  the  Papierwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3511). 

List  of  Subjects 
42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 

Medicare.  Rural  areas.  X-rays. 

42  CFR  Part  414 

Durable  medical  equipment.  End- 
stage  renal  disease  (ESRD),  Health 
professions.  Laboratories,  Medicare. 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

I.  Part  405,  subpart  E  is  amended  as 
follows: 
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PART  40&-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpait  E — Criteria  for  Determination 
of  Reasonable  Charges;  Radiology  Fee 
Schedules;  and  Reimbursenwnt  for 
Servicee  of  Hospital  Interns, 

Residents,  and  Supervising  Physicians 

A.  The  authority  citation  for  subpart 
E  is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1814(b),  1832, 
1833(a),  1834  (a)  and  (b),  1842  (b)  and  (h), 
1848, 1861  (b),  (v),  and  (aa),  1862(aHl4). 
1866(a),  1871, 1881, 1886, 1887,  and  1889  of 
the  Swial  Security  Act  as  amended  (42 
U.S.C  1302, 13g5f(b),  1395k,  13951(a),  1395m 
(a)  and  (b),  1395u  (b)  and  (h),  1395w-4, 

1395X  (b),  (v).  and  (aa),  1395y(a)(14), 
1395cc(a),  1395bh,  1395rr,  1395ww,  1395xx, 
and  1395zz). 

B.  Section  405.501  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

S  405.501  Determination  of  reasonable 
charges. 

***** 

(f)  For  services  furnished  on  or  after 
January  1, 1989,  payment  under 
Medicare  Part  B  for  durable  medical 
equipment  and  prosthetic  and  orthotic 
devices  is  determined  in  accordance 
with  the  provisions  of  subpart  D  of  part 
414  of  this  chapter. 

1405.514  [Removed] 

C.  Section  405.514  is  removed. 

n.  Part  410  is  amended  as  follows: 

PART  AID-SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 

BENEFITS 

A.  The  authority  citation  for  part  410 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1832, 1833, 1834(a), 
1835, 1861(r),  (s).  (aa),  (cc),  and  (gg),  1871 
and  1881  of  the  ScKial  Set^ty  Act,  (42 
U.S.C  1302, 1395k,  13951, 1395m(a),  1395n, 
1395x(r),  (s),  (aa),  (cc)  and  (gg).  1395hh,  and 
1395rr). 

Subpart  B— Medical  and  Other  Health 
Servicee 

B.  In  §410.36,  the  undesignated 
introductory  text  is  redesignated  as 
paragraph  (a);  paragraphs  (a),  (b),  and  (c) 
are  n^esignated  as  paragraphs  (a)(1), 

(a)(2),  and  (a)(3)  and  are  republished, 
and  new  paragraph  (b)  is  added  to  read 
as  follows: 

f  41 0.36  Medical  supplies,  appliances  and 
devices:  Scope. 

(a)  Medicare  Part  B  pays  for  the 
following  medical  supplies,  appliances 
and  devices: 


(1)  Surmcal  dressings,  and  splints, 
casts,  and  other  devices  used  for 
reduction  of  fractures  and  dislocations. 

(2)  Prosthetic  devices,  other  than 
dental,  that  replace  all  or  part  of  an 
internal  body  organ,  including 
colostomy  bags  and  supplies  directly 
related  to  colostomy  care,  including — 

(i)  Replacement  of  prosthetic  devices; 
and 

(ii)  One  pair  of  conventional 
eyeglasses  or  conventional  contact 
lenses  furnished  after  each  cataract 
surgery  during  which  an  intraocular 
lens  is  inserted. 

(3)  Leg,  arm,  back,  and  neck  braces 
and  artificial  legs,  arms,  and  eyes, 
including  replacements  if  required 
because  of  a  change  in  the  individual's 
physical  condition. 

(b)  As  a  requirement  for  payment, 
HCT'A  may  determine  through  carrier 
instructions,  or  carriers  may  determine, 
that  an  item  listed  in  paragraph  (a)  of 
this  section  requires  a  written  physician 
order  before  delivery  of  the  item. 

C  In  §  410.38,  in  paragraph  (b),  the 
phrase  “1861(j)(l)”  is  revised  to  read 
"1819(a)(1)”;  paragraph  (c)  is  revised; 
and  new  paragraphs  (d).  (e).  (f),  and  (g) 
are  added  to  read  as  follows: 


§  41 0.38  Durable  medical  equipment: 

Scope  and  conditions. 
***** 

(c)  Wheelchairs  may  include  a  power- 
operated  vehicle  that  may  be 
appropriately  used  as  a  wheelchair,  but 
only  if  the  vehicle — 

(1)  Is  determined  to  be  necessary  on 
the  basis  of  the  individual’s  medical  and 
physical  condition; 

(2)  Meets  any  safety  requirements 
specified  by  HCFA;  and 

(3)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  is  ordered  in 
writing  by  a  specialist  in  physical 
medicine,  orthopedic  surgery, 
neurology,  or  rheumatology,  the  written 
order  is  furnished  to  the  supplier  before 
the  delivery  of  the  vehicle  to  the 
beneficiary,  and  the  beneficiary  requires 
the  vehicle  and  is  capable  of  using  it. 

(4)  A  written  prescription  from  the 
beneficiary’s  physician  is  acceptable  for 
ordering  a  power-operated  vehicle  if  a 
specialist  in  physical  medicine, 
orthopedic  surgery,  neiuology,  or 
rheumatology  is  not  reasonably 
accessible.  For  example,  if  travel  to  the 
specialist  would  be  more  than  one  day’s 
trip  from  the  beneficiary’s  home.or  if  the 
beneficiary’s  medical  condition 
precluded  travel  to  the  nearest  available 
specialist,  these  circumstances  would 
satisfy  the  "not  reasonably  accessible" 
requirement. 

(d)  Medicare  Part  B  pays  for  medically 
necessary  equipment  that  is  used  for 
treatment  of  decubitus  ulcers  if — 


(1)  The  equipment  is  ordered  in 
writing  by  the  beneficiary’s  attending 
physidan,  or  by  a  spedalty  physician 
on  referral  from  the  benefidary’s 
attending  physician,  and  the  written 
order  is  nunished  to  the  supplier  before 
the  delivery  of  the  equipment;  and 

(2)  The  prescribing  physidan  has 
spedfied  in  the  prescription  that  he  or 
she  will  be  supervising  the  use  of  the 
equipment  in  connection  with  the 
course  of  treatment. 

(e)  Medicare  Part  B  pays  for  a 
medically  necessary  seat-lift  if  it — 

(1)  Is  ordered  in  writing  by  the 
beneficiary’s  attending  physidan,  or  by 
a  si}edalty  physician  on  referral  from 
the  benefidary’s  attending  physidan, 
and  the  written  order  is  furnished  to  the 
supplier  before  the  delivery  of  the  seat- 
lift; 

(2)  Is  for  a  benefidary  who  has  a 
diagnosis  designated  by  HCFA  as 
requiring  a  seat-lift;  and 

(3)  Meets  safety  requirements 
spedfied  by  HCFA. 

(f)  Medicare  Part  B  pays  for 
transcutaneous  electrical  nerve 
stimulator  imits  that  are— 

(1)  Determined  to  be  medically 
necessary;  and 

(2)  Ordered  in  writing  by  the 
beneficiary’s  attending  physidan,  or  by 
a  specialty  physidan  on  referral  ^m 
the  benefidary’s  attending  physidan, 
and  the  written  order  is  furnished  to  the 
supplier  before  the  delivery  of  the  unit 
to  the  beneficiary. 

(g)  As  a  requirement  for  parent, 
HCFA  may  determine  through  carrier 
instructions,  or  carriers  may  determine 
that  an  item  of  durable  medical 
equipment  reqmres  a  written  physician 
o^er  before  delivery  of  the  item. 

m.  Part  414  is  amended  to  read  as 
follows: 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

A.  The  authority  dtation  for  part  414 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a),  1834  (a) 
and  (h),  1871,  and  1881  of  the  Social  Security 
Act  (42  U.S.C.  1302, 13951(a),  1395m  (a)  and 
(h),  1395hh  and  1395rr). 

B.  Subpart  D  is  amended  by  adding 
new  §§  414.200  through  .222,  §§  414.226 
through  .229,  and  §  414.232  to  read  as 
follows: 

Subpart  D— Payment  for  Durable  Medical 
Equipment  and  Proathatic  and  Orthotic 
Devices 

Sec. 

414.200  PurpOM. 

414.202  De^itions. 

414.210  General  payment  rules. 
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Sac. 

414.220  Inexpensive  or  routinely  purchased 
items. 

414.222  Items  requiring  frequent  and 
substantial  servicing. 

414.224  Customized  items  (added  at  56  FR 
65998.  Dec.  20, 1992). 

414.226  Oxygen  and  oxygen  equipment. 

414.228  Prosthetic  and  orthotic  devices. 

414.229  Other  durable  medical 
equipment— Capped  rental  items. 

414.230  Determining  a  period  of  continuous 
use  (added  at  56  FR  50823,  Oct.  9, 1991). 

414.232  Special  payment  rules  for 
transcutaneous  electrical  nerve 
stimulators  (TENS). 

Subpart  D — Payment  for  Durable 
Medical  Equipment  and  Prosthetic  and 
Orthotic  Devices 

§414.200  Purpose. 

This  subpart  implements  sections 
1834  (a)  and  (h)  of  the  Act  by  specifying 
how  payments  are  made  for  the 
purchase  or  rental  of  new  and  used 
durable  medical  equipment  cmd 
prosthetic  and  orthotic  devices  for 
Medicare  beneficiaries. 

§414.202  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Covered  item  update  means  the 
percentage  increase  in  the  consumer 
price  index  for  all  urban  consumers 
(U.S.  city  average)  (CPI-U)  for  the  12- 
month  period  ending  with  June  of  the 
previous  year. 

Durable  medical  equipment  means 
equipment,  furnished  by  a  supplier  or  a 
home  health  agency  that — 

(1)  flan  withstand  repeated  use; 

(2)  Is  primarily  and  customarily  used 
to  serve  a  medical  purpose; 

(3)  Generally  is  not  useful  to  an 
individual  in  the  absence  of  an  illness 
or  injury;  and 

(4)  Is  appropriate  for  use  in  the  home. 
(S^  §  410.38  of  this  chapter  for  a 
description  of  when  an  institution 
qualifies  as  a  home.) 

Prosthetic  and  orthotic  devices 
means — 

(1)  Devices  that  replace  all  or  part  of 
an  internal  body  organ,  including 
ostomy  bags  and  supplies  directly  ' 
related  to  ostomy  care,  and  replacement 
of  such  devices  and  supplies; 

(2)  One  pair  of  conventional 
eyeglasses  or  contact  lenses  furnished 
subsequent  to  each  cataract  surgery  with 
insertion  of  an  intraocular  lens;  and 

(3)  Leg,  arm,  back,  and  neck  braces, 
and  artihcial  legs,  arms,  and  eyes, 
including  replacements  if  required 
because  of  a  change  in  the  beneficiary’s 
plwsical  condition. 

The  following  are  neither  prosthetic 
nor  orthotic  devices — 

(1)  Parenteral  and  enteral  nutrients, 
supplies,  and  equipment: 


(2)  Intraocular  lenses; 

(3)  Medical  supplies  such  as 
catheters,  catheter  supplies,  ostomy 
bags,  and  supplies  related  to  ostomy 
care  that  are  furnished  by  an  HHA  as 
part  of  home  health  services  under 

§  409.40(e)  of  this  chapter; 

(4)  Dental  prostheses. 

Region  means  those  carrier  service 
eureas  administered  by  HCFA  regional 
offices. 

§414.210  General  payment  rules. 

(a)  General  rule.  For  items  furnished 
on  or  after  January  1, 1989,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section.  Medicare  pays  for  durable 
medical  equipment,  prosthetics  and 
orthotics,  including  a  separate  pa)rment 
for  maintenance  and  servicing  of  the 
items  as  described  in  paragraph  (e)  of 
this  section,  on  the  basis  of  80  percent 
of  the  lesser  of — 

(1)  The  actual  charge  for  the  item; 

(2)  The  fee  schedule  amount  for  the 
item,  as  detennined  in  accordance  with 
the  provisions  of  §§414.220  through 
414.232. 

(b)  Payment  classification.  (1)  The 
carrier  determines  fee  schedules  for  the 
following  classes  of  equipment  and 
devices; 

(1)  Inexpensive  or  routinely  purchased 
items,  as  specified  in  §  414.220. 

(ii)  Items  requiring  fi^uent  and 
substantial  servicing,  as  specified  in 
§414.222. 

(iii)  Certain  customized  items,  as 
specified  in  §414.224. 

(iv)  Oxygen  and  oxygen  equipment,  as 
specified  in  §414.226. 

(v)  Prosthetic  and  orthotic  devices,  as 
specified  in  §414.228. 

(vi)  Other  durable  medical  equipment 
(capped  rental  items),  as  specified  in 
§414.229. 

(vii)  Transcutaneous  electrical  nerve 
stimulators  (TENS),  as  specified  in 
§414.232. 

(2)  HCFA  designates  the  items  in  each 
class  of  equipment  or  device  through  its 
pro^m  instructions. 

(<^  Exception  for  certain  HHAs.  Public 
HHAs  and  HHAs  that  furnish  services  or 
items  free-of-charge  or  at  nominal  prices 
to  a  significant  number  of  low-income 
patients,  as  defined  in  §  413.13(a)  of  this 
chapter,  are  paid  on  the  basis  of  80 
percent  of  the  fee  schedule  amount 
determined  in  accordance  with  the 
provision  of  §§  414.220  through 
414.230. 

(d)  Prohibition  on  special  limits.  For 
items  furnished  on  or  after  January  1, 
1989  and  before  January  1, 1991,  neither 
HCFA  nor  a  carrier  may  establish  a 
special  reasonable  charge  for  items 
covered  tinder  this  subpart  on  the  basis 
of  inherent  reasonableness  as  described 
in  §  405.502(g)  of  this  chaptw. 


(e)  Maintenance  and  servicing — (1) 
General  rule.  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  the 
carrier  pays  the  reasonable  and 
necessary  charges  for  maintenance  and 
servicing  of  purchased  equipment. 
Reasonable  and  necessary  charges  are 
those  made  for  parts  and  labor  not 
otherwise  covered  under  a 
manufacturer's  or  supplier’s  warranty. 
Payment  is  made,  as  needed,  in  a  lump 
sum  based  on  the  carrier’s  consideration 
of  the  item.  Payment  is  not  made  for 
maintenance  and  servicing  of  a  rented 
item  other  than  the  maintenance  and 
servicing  fee  for  other  durable  medical 
equipment,  as  described  in  §  414.229(e). 

(2)  Exception.  For  items  purchased  on 
or  after  June  1, 1989,  no  payment  is 
made  under  the  provisions  of  paragraph 
(e)(1)  of  this  section  for  the  maintenance 
and  servicing  of; 

(i)  Items  requiring  frequent  and 
substantial  servicing,  as  defined  in 
§  414.222(a); 

(ii)  Capped  rental  items,  as  defined  in 
§  414.229(a),  that  are  not  purchased  in 
accordance  with  §  414.229(d);  and 

(iii)  Oxygen  equipment,  as  defined  in 
§414.226. 

(f)  Replacement  of  equipment.  Except 
as  provided  in  §414.229(^,  if  a 
purchased  item  of  DME  or  a  prosthetic 
or  orthotic  device  paid  for  under  this 
subpart  has  been  in  continuous  use  by 
the  patient  for  the  equipment’s 
reasonable  useful  lifetime  or  if  the 
carrier  determines  that  the  item  is  lost 
or  irreparably  damaged,  the  patient  may 
elect  to  obtain  a  new  piece  of 
equipment. 

(1)  The  reasonable  useful  lifetime  of 
D(^  or  prosthetic  and  orthotic  devices 
is  determined  through  program 
instructions.  In  the  absence  of  program 
instructions,  carriers  may  determine  the 
reasonable  useful  lifetime  of  equipment 
but  in  no  case  can  it  be  less  than  5  years. 
(Computation  is  based  on  when  the 
equipment  is  delivered  to  the 
beneficiary,  not  the  age  of  the 
equipment. 

(2)  If  the  beneficiary  elects  to  obtain 
replacement  equipment,  payment  is 
made  on  a  purchase  basis. 

§414.220  Inexpensive  or  routinely 
purchased  Hems. 

(a)  Definitions. 

(1)  Inexpensive  equipment  means 
equipment  whose  average  purchase 
price  did  not  exceed  $150  during  the 
period  July  1986  through  June  1987. 

(2)  Routinely  purchased  equipment 
means  equipment  that  was  acquired  by 
purchase  on  a  national  basis  at  least  75 
percent  of  the  time  during  the  period 
July  1986  through  June  1987. 


57G90  Federal  Register  /  Vol.  57,  No.  255  /  Monday,  December  7,  1992  /  Rules  and  Regulations 


(b)  Payment  rules.  (1)  Subject  to  the 
limitation  in  paragraph  (bM2)  of  this 
section,  payment  for  inexpensiYe  or 
routinely  purchased  items  is  made  on  a 
rental  basis  or  in  a  lump-sum  amount 
for  purchase  of  the  item  based  on  the 
applicable  fee  schedule  amount. 

(2)  The  t(Kal  amount  of  payments 
made  for  an  item  may  not  exceed  the  fee 
schediile  amount  recognized  for  the 
purchase  of  that  item. 

(c)  Fee  schedule  amount  for  1989  and 
1990.  The  fee  schedule  amount  for 
payment  of  purchase  or  rental  of 
inexpensive  or  routinely  purchased 
items  furnished  in  1989  and  1990  is  the 
local  payment  amount  determined  as 
follows: 

(1)  The  carrier  determines  the  average 
reasonable  charge  for  inexpensive  or 
routinely  purchased  items  that  were 
furnished  during  the  period  July  1, 1986 
through  June  30, 1987  based  on  the 
mean  of  the  carrier’s  allowed  charges  for 
the  item.  A  separate  determination  of  an 
average  reasonable  charge  is  made  for 
rental  equipment,  new  purchased 
equipment,  and  used  purchased 
equipment. 

(2j  The  carrier  adjusts  the  amount 
determined  under  paragraph  (c)(1)  of 
this  section  by  the  change  in  the  level 
of  the  CPI-U  for  the  6-month  period 
ending  December  1987. 

(d)  Updating  the  local  payment 
amounts  for  years  after  1990.  For  each 
year  subsequent  to  1990,  the  local 
payment  amounts  of  the  preceding  year 
are  increased  or  decreased  by  the 
covered  item  update.  For  1991  and 
1992,  the  covered  item  update  is 
reduced  by  1  percentage  point. 

(e)  Calculating  the  fee  schedule 
amounts  for  years  after  1990.  For  years 
after  1990,  the  fee  schedule  amounts  are 
equal  to  the  national  limited  payment 
amount. 

(f)  Calculating  the  national  limited 
payment  amount.  The  national  limited 
payment  amount  is  computed  as 
follows: 

(1)  The  1991  national  limited 
payment  amount  is  equal  to: 

(i)  100  percent  of  the  local  payment 
amoimt  if  the  local  payment  amount  is 
neither  greater  than  the  weighted 
average  nor  less  than  85  percent  of  the 
weighted  average  of  all  local  payment 
amounts; 

(ii)  The  sum  of  67  {>ercent  of  the  local 
payment  amount  plus  33  percent  of  the 
weighted  average  of  ell  loral  payment 
amounts  if  the  local  payment  amount 
exceeds  the  weighted  average  of  all  local 
paymmit  amounts;  or 

(iii)  The  sum  of  67  percent  of  the  local 
payment  amount  plus  33  percent  of  85 
percent  of  the  weighted  average  of  all 
local  payment  amounts  if  the  local 


payment  amount  is  less  than  85  percent 
of  the  weightetf  average  of  all  local 
payment  amounts. 

(2)  The  1992  national  limited 
payment  amount  is  equal  to: 

(i)  100  percent  of  the  local  payment 
amount  if  the  local  payment  amoimt  is 
neither  greater  than  the  weighted 
average  nor  less  than  85  percent  of  the 
wei^ted  average  of  all  local  payment 
amounts; 

(ii)  The  siun  of  33  percent  of  the  local 
payment  amount  plus  67  percent  of  the 
weighted  average  of  all  local  payment 
amounts  if  the  local  payment  amount 
exceeds  the  weighted  average;  or 

(iii)  The  sum  of  33  percent  of  the  local 
payment  amount  plus  67  percent  of  85 
percent  of  the  weighted  average  of  all 
local  payment  amounts  if  the  local 
payment  amount  is  less  than  85  percent 
of  the  weighted  average. 

(3)  For  1993  and  subsequent  years,  the 
national  limited  payment  amount  is 
equal  to: 

(i)  100  percent  of  the  local  payment 
amount  if  the  local  payment  amount  is 
neither  greater  than  the  weighted 
average  nor  less  than  85  percent  of  the 
weighted  average  of  all  local  payment 
amounts; 

(ii)  100  percent  of  the  weighted 
average  of  all  local  payment  amounts  if 
the  local  payment  amount  exceeds  the 
weighted  average  of  all  local  payment 
amounts;  or 

(iii)  85  percent  of  the  weighted 
average  of  all  local  payment  amounts  if 
the  local  payment  amount  is  less  than 
85  percent  of  the  weighted  average  of  all 
local  payment  amounts. 

$41 4.222  itama  requiring  frequent  and 
substantial  servicing. 

(a)  Definition.  Items  requiring 
frequent  and  substantial  servicing  in 
order  to  avoid  risk  to  the  beneficiary’s 
health  are  the  following: 

(1)  Ventilators 

(2)  Aspirators. 

(3)  Continuous  and  intermittent 
positive  pressure  breathing  machines. 

(4)  N^ulizers. 

(5)  Continuous  passive  motion 
machines. 

(6)  Other  items  specified  in  HCFA 
program  instructions. 

(7)  Other  items  identified  by  the 
carrier. 

(b)  Payment  rule.  Rental  payments  for 
items  requiring  frequent  and  substantial 
servicing  are  made  on  a  monthly  basis, 
and  continue  until  medical  necessity 
ends. 

(c)  Fee  schedule  amount  for  1989  and 
1990.  The  fee  schedule  amount  for  items 
requiring  frequent  and  substantial 
servicing  is  the  local  payment  amount 
determined  as  follovrs: 


(1)  The  carrier  determines  the  average 
reasonable  charge  for  rental  of  items 
requiring  frequent  and  substantial 
servicing  that  were  furnished  during  the 
period  July  1. 1986  through  June  30. 

1987  based  on  the  mean  of  the  carrier’s 
allowed  charges  for  the  item. 

(2)  The  carrier  adjusts  the  amounts 
determined  under  paragraph  (cKl)  of 
this  section  by  the  change  in  the  level 
of  the  CPI-U  for  the  6-month  period 
endins  December  1987. 

(d)  Updating  the  fee  schedule 
amounts  for  years  after  1990.  For  years 
after  1990,  the  fee  schedules  are 
determined  using  the  methodology 
contained  in  paragraphs  (d),  (e),  and  (0 
of  §414.220. 

$  414.226  Oxygen  and  oxygen  equipment 

(a)  Payment  rules.  (1)  Payment  for 
rental  of  oxygen  equipment  and 

urchase  of  oxygen  contents  is  made 
ased  on  a  monthly  fee  schedule 
amount. 

(2)  Monthly  fee  schedule  payments 
continue  until  medical  necessity  ends. 

(b)  Monthly  fee  schedule  amount.  (1) 
Monthly  fee  schedule  amounts  are 
separately  calculated  for  the  following 
items: 

(1)  Stationary  oxygen  equipment  and 
oxygen  contents  (stationary  and  portable 
oxygen  contents). 

(^i|)  Portable  oxygen  equipment  only. 

(iii)  Stationary  emd  portable  oxygen 
contents  only. 

(iv)  Portable  oxygen  contents  only. 

(2)  For  1989  and  1990,  the  monthly 
fee  schedule  amounts  are  the  local 
payment  amounts  determined  as 
follows: 

(i)  The  carrier  determines  the  base 
local  average  monthly  payment  rate 
equal  to  the  total  reasonable  charges  for 
the  item  for  the  12-month  period  ending 
December  1986  divided  by  the  total 
number  of  months  for  all  beneficiaries 
receiving  the  item  for  the  seune  period. 

In  determining  the  local  average 
monthly  payment  rate,  the  following 
limitations  apply: 

(A)  Purchase  barges  for  oxygen 
systems  are  not  included  as  items 
classified  under  paragraph  (b}(l)(i)  of 
this  section. 

(B)  Purchase  charges  for  portable 
equipment  are  not  included  as  items 
classified  under  paragraph  (bKl)(ii)  of 
this  section. 

(ii)  The  carrier  determines  the  local 
monthly  payment  amount  equal  to  0.95 
times  the  base  local  average  monthly 
payment  amount  adjusted  by  the  diange 
in  the  CPI-U  for  the  six-month  period 
ending  December  1987. 

(3)  For  years  aft«‘  1990,  the  fee 
schedule  amounts  are  determined  using 
the  methodology  contained  in  $414,220 
(d),  (e),and  (f). 
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(c)  Application  of  monthly  fee 
schedule  amounts.  (1)  The  fee  schedule 
amount  for  items  des^bed  in  paragraph 
(b)(l)(i)  of  this  section  is  paid  when  the 
beneficiary  rents  a  stationary  oxygen 
system. 

(2)  Subject  to  the  limitation  set  forth 
in  paragraph  (d)(2)  of  this  section,  the 
fee  sch^ule  amount  for  items  described 
in  paragraph  (b)(l)(ii)  of  this  section  is 
paid  when  the  beneficiary  rents  a 
portable  oxygen  system. 

(3)  The  schedule  amount  for  items 
described  in  paragraph  (b)(l)(iii)  of  this 
section  is  paid  when  the  beneficiary 
owns  a  stationary  gaseous  or  liquid 
oxygen  system. 

(4)  The  fee  schedule  amoimt  for  items 
described  in  paragraph  (b)(l)(iv)  of  this 
section  is  paid  when  the  beneficiary 
owns  or  rents  a  portable  gaseous  or 
portable  liquid  oxygen  system  and  uses 
either  a  stationary  oxygen  concentrator 
or  no  stationary  oxygen  system. 

(d)  Volume  adjustments:  (1)  The  fee 
schedule  amount  for  an  item  described 
in  paragraph  (b)(l)(iTof  this  section  is 
adjusted  as  follows: 

(1)  If  the  attending  physician 
prescribes  an  oxygen  flow  rate 
exceeding  four  liters  per  minute,  the  fee 
schedule  amount  is  increased  by  50 
percent,  subject  to  the  limit  in 
paragraph  (d)(2)  of  this  section. 

(ii)  If  the  attending  physician 
prescribes  an  oxygen  flow  rate  of  less 
than  one  liter  per  minute,  the  fee 
schedule  amount  is  decreased  by  50 
percent 

(2)  If  portable  oxygen  equipment  is 
us^  and  the  prescribed  oxygen  flow 
rate  exceeds  four  liters  per  minute,  the 
total  fee  schedule  amoimt  recognized  for 
payment  is  limited  to  the  higher  of— 

(i)  The  sum  of  the  monthly  fee 
schedule  amount  for  the  items  described 
in  paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section;  or 

(ii)  The  adjusted  fee  schedule  amount 
described  in  paragraph  (d)(l)(i)  of  this 
section. 

(3)  In  establishing  the  volume 
adjustment  for  those  beneficiaries 
whose  physicians  prescribe  varying 
flow  rat^,  the  following  rules  apply: 

(i)  If  the  prescribed  flow  rate  is 
different  for  stationary  oxygen 
equipment  than  for  portable  oxygen 
equipment,  the  flow  rate  for  the 
stationary  equipment  is  used. 

(ii)  If  the  prescribed  flow  rate  is 
different  for  the  patient  at  rest  than  for 
the  patient  at  exercise,  the  flow  rate  for 
the  patient  at  rest  is  used, 

(iii)  If  the  prescribed  flow  rate  is 
difierent  for  nighttime  use  and  daytime 
use,  the  average  of  the  two  flow  rates  is 
used. 


1414.228  Prosthetic  and  orthodo  devioM. 

(a)  Payment  rule.  Payment  is  made  on 
a  lump-sum  basis  for  prosthetic  and 
orthotic  devices  subject  to  this  subpart. 

(b)  Fee  schedule  amounts.  The  fm 
schedule  amount  for  prosthetic  and 
orthotic  devices  is  determined  as 
follows: 

(1)  The  carrier  determines  a  base  local 
purchase  price  equal  to  the  average 
reasonable  charge  for  items  purchased 
during  the  peri^  July  1, 1986  through 
June  30, 1987  bas^  on  the  mean  of  &e 
carrier’s  allowed  charges  for  the  item. 

(2)  The  carrier  determines  a  local 
purchase  price  equal  to  the  following: 

(i)  For  1989  and  1990,  the  base  local 
purchase  price  is  adjusted  by  the  change 
in  the  level  of  the  CPI-U  for  the  6- 
month  period  ending  December  1987. 

(ii)  For  1991  throu^  1993,  the  Icxel 
purchase  price  for  the  preceding  year  is 
adjusted  by  the  applicable  percentage 
increase  for  the  year.  The  applicable 
percentage  increase  is  equal  to  0  percent 
for  1991  and  for  subsequent  years,  is 
equal  to  the  percentage  increase  in  the 
CPI-U  for  the  12-month  period  ending 
with  June  of  the  previous  year. 

(3)  HCFA  determines  the  regional 
purchase  price  equal  to  the  following: 

(i)  For  1992,  the  average  (weighted  by 
the  relative  volume  of  all  claims  among 
carriers)  of  the  local  purchase  prices  for 
the  carriers  in  the  region. 

(ii)  For  1993  and  subsequent  years, 
the  regional  purchase  price  for  the 
preceding  year  adjusted  by  the 
applicable  percentage  increase  for  the 


year. 

(4)  HCFA  determines  a  purchase  price 
equal  to  the  following: 

(i)  For  1989, 1990  and  1991, 100 
percent  of  the  local  purchase  price. 

(ii)  For  1992,  75  percent  of  the  local 
purchase  price  plus  25  percent  of  the 
remonal  purchase  price. 

(iii)  For  1993,  50  percent  of  the  local 
purchase  price  plus  50  percent  of  the 
re^onal  purchase  price. 

(iv)  For  1994  and  subsequent  years, 
100  percent  of  the  regional  purchase 
price. 

(5)  For  1992  and  subsequent  years. 
HCFA  determines  a  national  average 
purchase  price  equal  to  the  unweighted 
average  of  the  purchase  prices 
determined  under  paragraph  (b)(4)  of 
this  section  for  all  carriers. 

(6)  HCFA  determines  the  fee  schedule 
amount  equal  to  100  percent  of  the 
purchase  price  determined  under 
paragraph  (b)(4)  of  this  section,  subject 
to  the  following  limitations: 

(i)  For  1992,  the  amount  cannot  be 
greater  than  125  percent  nor  less  than  85 
percent  of  the  national  average  purchase 
price  determined  under  paragraph  (b)(5) 
of  this  section. 


(ii)  For  1993  and  subsequent  years, 
the  amount  cannot  be  greater  than  120 
percent  of  the  national  average  nor  less 
than  90  percent  of  the  national  average 
purchase  price  determined  under 
paragraph  (b)(5)  of  this  section. 

f414JQ9  Other  durable  medical 
equ^Mnent— Capped  rental  Hams. 

(a)  General  payment  rule.  Subject  to 
the  limitation  set  forth  in  paragraph  (b) 
of  this  section,  payment  is  made  on  a 
rental  or  purchase  option  basis  for  other 
durable  medical  equipment  that  is  not 
subject  to  the  payment  provisions  set 
forth  in  §§  414.220  through  414.228. 

(b)  Fee  schedule  amounts  for  rental. 

(1)  For  1989  and  1990,  the  monthly  fee 
schedule  amount  for  rental  of  other 
covered  durable  medical  equipment 
equals  10  percent  of  the  purchase  price 
recognized  as  determined  under 
paragraph  (c)  of  this  section  subject  to 
the  following  limitation:  For  1989  and 
1990,  the  fee  schedule  amount  cannot 
be  greater  than  115  percent  nor  less  than 
85  percent  of  the  prevailing  charge,  as 
determined  under  §  405.504  of  this 
chapter,  established  for  rental  of  the 
item  in  January  1987,  as  adjusted  by  the 
change  in  the  level  of  the  (TI-U  for  the 
8-month  period  ending  December  1987. 

(2)  For  1991  and  subsequent  years,  the 
monthly  fee  schedule  amount  for  rental 
of  other  covered  durable  medical 
equipment  equals  10  percent  of  the 
purchase  price  recognized  as 
determine  under  para^ph  (c)  of  this 
section  for  each  of  the  first  3  months 
and  7.5  percent  of  the  purchase  price  for 
each  of  ^e  remaining  months. 

(c)  Determination  of  purchase  price. 
The  purchase  price  of  other  covered 
durable  medical  equipment  is 
determined  as  follows: 

(1)  For  1989  and  1990.  (i)  The  carrier 
determines  a  base  local  purchase  price 
amount  equal  to  the  average  of  the 
purchase  prices  submitted  on  an 
£issignment-related  basis  of  new  items 
supplied  during  the  6-month  period 
ending  Deceml^r  1986. 

(ii)  The  purchase  price  is  equal  to  the 
base  local  purchase  price  adjusted  by 
the  change  in  the  level  of  the  CPI-U  for 
the  6-month  period  ending  December 
1987. 

(2)  For  1991.  (i)  The  local  payment 
amount  is  the  purchase  price  for  the 
preceding  year  adjusted  by  the  covered 
item  update  for  1991  and  decreased  by 
the  percentage  by  which  the  average  of 
the  reasonable  c^rges  for  claims  paid 
for  all  other  items  described  in 

§  414.229,  is  lower  than  the  average  of 
the  purchase  prices  submitted  for  such 
items  during  the  final  9  months  of  1988. 

(ii)  The  purchase  price  for  1991  is  the 
national  limited  payment  amount  as 
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determined  using  the  methodology 
contained  in  $  414.220(f)> 

(3)  For  years  after  1991.  The  purchase 
price  is  determined  using  the 
methodology  contained  in  paragraphs 
(d)  and  (e)  of  §  414.220. 

(d)  Purchase  option.  Suppliers  must 
o^er  a  purchase  option  to  beneficiaries 
during  the  10th  continuous  rental 
month  and,  for  power-driven 
wheelchairs,  the  purchase  option  must 
also  be  made  available  at  the  time  the 
equipment  is  initially  furnished. 

(1)  Suppliers  must  offer  beneficiaries 
the  option  of  purchasing  power-driven 
wheelchairs  at  the  time  the  supplier  first 
furnishes  the  item.  Payment  must  be  on 
a  lump-sum  fee  schedule  purchase  basis 
if  the  beneficiary  chooses  the  purchase 
option.  The  purchase  fee  is  the  amount 
established  in  §  414.229(c). 

(2)  Suppliers  must  offer  beneficiaries 
the  option  of  converting  capped  rental 
items  (including  power-driven 
wheelchairs  not  purchased  when 
initially  furnish^)  to  purchased 
equipment  during  their  10th  continuous 
rental  month.  Beneficiaries  have  one 
mcmth  from  the  date  the  supplier  makes 
the  offer  to  accept  the  purchase  option. 

(1)  If  the  beneficiary  does  not  accept 
the  purchase  option,  payment  continues 
on  a  rental  basis  not  to  exceed  a  period 
of  continuous  use  of  longer  than  15 
months.  After  15  mcmths  of  rental 
payments  have  been  paid,  the  supplier 
must  continue  to  provide  the  item 
without  charge,  other  than  a  charge  for 
maintenance  and  servicing  fees,  until 
medical  necessity  ends  or  Medicare 
coverage  ceases.  A  period  of  continuous 
use  is  determined  under  the  provisions 
in  §414.230. 

(ii)  If  the  beneficiary  accepts  the 
purchase  option,  payment  continues  on 
a  rental  basis  not  to  exceed  a  period  of 
continuous  use  of  longer  than  13 
months.  On  the  first  day  after  13 
continuous  rental  months  during  which 
payment  is  made,  the  supplier  must 
transfer  title  to  the  equipment  to  the 
beneficiary. 

(e)  PaymeiA  for  maintenance  and 
servicing.  (1)  The  carrier  establishes  a 
reasmiable  f^  for  maintenance  and 
servicing  for  each  rented  item  of  other 
durable  medical  equipmmit  The  fee 
may  not  exceed  10  percent  of  the 
purchase  price  recognized  as 
determined  under  paragraph  (c)  of  this 
section. 

(2)  Payment  of  the  fee  for 
maintenance  and  servicing  of  other 
durable  medical  equipment  that  is 
rented  is  made  only  for  equipment  that 
continues  to  be  us^  after  15  months  of 
rental  payments  have  been  made  and  is 
limited  to  the  following: 


(i)  For  the  first  6-month  period,  no 
payments  ere  to  be  made. 

(li)  For  each  succeeding  6-montfa 
period,  payment  may  be  made  during 
the  first  month  of  that  period. 

(3)  Payment  fix'  maintenance  and 
servicing  DME  purchased  in  accordance 
with  paragraphs  (d)(1)  and  (d)(2Kii)  of 
this  section,  is  made  on  the  basis  of 
reasonable  and  necessary  charges. 

(0  Transition  to  the  fee  schedules.  Far 
purposes  of  computing  the  10-month  or 
15-month  period  of  continuous  use  for 
other  durable  medical  equipment,  as 
described  in  §  414.230.  the  carrier 
counts  the  first  month  that  the 
beneficiary  continuously  rented  the 
equipment  without  regarxl  to  whether 
that  month  occurred  before  January  1, 
1989  or  after.  If  a  beneficiary’s  15-month 
rental  period  ends  prior  to  January  1. 
1989,  no  further  purchase  or  rental 
payments  are  to  be  made  exce|H  for 
maintenance  and  servicing  of 
equipment  as  described  in  paragraph  (e) 
of  this  section. 

(g)  Replacement  of  equipment.  If  the 
item  of  equipment  has  been  in 
continuous  use  by  the  patient  on  either 
a  rental  or  purchase  basis  for  the 
equipment’s  useful  lifetime,  or  if  the 
carrier  determines  that  the  item  is  lost 
or  irreparably  damaged,  the  patient  may 
elect  to  c^ain  a  new  piece  of 
equipment. 

(1)  The  reasonable  useful  lifetime  of 
or  prosthetic  and  orthotic  devices 

is  determined  through  program 
instructions.  In  the  absence  of  program 
instructions,  carriers  may  determine  the 
reasonable  useful  lifetime  of  equipment 
but  in  no  case  can  it  be  less  than  5  years. 
Computation  is  based  on  when  the 
equipment  is  delivered  to  the 
beneficiary,  not  the  age  of  the 
equipment. 

(2)  If  the  beneficiary  elects  to  obtain 
replacement  equipment,  payment  is 
made  on  a  rental  or  purchase  basis  in 
accordance  with  paragraph  (a)  of  this 
section  or  on  a  lump-sum  purchase 
basis  if  a  purchase  agreement  had  been 
entered  into  in  accordance  with 
paragraph  (d)  of  this  section. 

§414.232  Spectel  payment  rule*  for 
transcutaneous  alectrkal  nerve  stimulators 
(TENS). 

(a)  General  payment  rule.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  paymmt  for  TENS  is  on  a 
purchase  basis  with  the  purchase  price 
determined  using  the  methodology  for 
purchase  of  inexpensive  or  routinely 
purchased  items  as  described  in 
§  414.220.  Effective  fix  TQ4S  frimi^ed 
on  or  after  April  1, 1990,  the  payment 
amount  computed  in  §414.220(cK2)  is 
deduced  by  15  percent.  Effective  Januuy 


1. 1991,  the  payment  amount  is  further 
reduced  by  an  additional  15  percent. 

(b)  Exception.  In  ordw  to  permit  an 
attending  physician  time  to  determine 
whether  the  purchase  of  the  TENS  is 
medically  appropriate  for  a  particular 
patient,  two  months  of  rental  payments 
may  be  made  in  addition  to  the 
purchase  price.  The  rental  payments  are 
equal  to  10  percent  of  the  pujn±ase 
price. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774  Medicare — 
Supplementary  Medical  Insurance  Program) 
Dated:  July  13. 1992. 

William  Toby, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  7, 1992. 

Louis  W.  Sullivan, 

Secretory. 

(FR  Doc.  92-29437  Filed  12-4-92;  8:45  am] 
BIUJNQ  CODE  4iao-ei-u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[Docket  No.  911172-2021] 

Groundfish  of  tne  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Change  in  recordkeeping  and 
reporting  requirements;  change  in 
observer  coverage. 

SUMMARY:  NMFS  is  requiring  that  Daily 
Production  Reports  be  submitted  by 
processor  vessels  and  shoreside 
processing  facilities  that  catch  (x  receive 
groundfish  under  any  Western  Alaska 
Community  Development  Quota  (CDQ) 
allocation.  In  addition,  NMI^ 
announces  that  all  vessels  and  shoreside 
processing  facilities  must  have  a  NMFS 
certified  observer  present  when  engaged 
in  fishing  for  or  receiving  groundfish 
from  CDQs,  except  catcher  vessels 
delivering  only  unsorted  codends  to 
observed  motherships.  These  actions  are 
necessary  to  prevent  exceeding  ctach 
allocated  CDQ. 

EFFECTIVE  OATES:  12  noon,  Alaska  local 
time  (A.l.t.),  December  2, 1992,  through 
12  midnight.  A.l.t.,  December  31. 1992. 
FOR  FURTHER  MFORMATION  CONTACT: 
Martin  Loefflad,  Resource  Management 
Specialist.  NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  Bering  Sea/ 
Aleutian  Islands  (BASI)  exclusive 
economic  zone  is  managed  by  the 
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Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
GroundHsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacihc  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  CDQ  program  was  created  to  help 
develop  commercial  fisheries  in 
communities  on  the  Bering  Sea  coast. 
Qualifying  communities  are  assigned  a 
portion  of  the  overall  program 
allocation.  Each  of  these  portions 
represents  a  relatively  small  quota, 
which  must  be  individually  monitored. 
It  is  expected  that  the  size  of  each  CDQ 
will  result  in  a  fishery  of  short  duration. 
The  combination  of  several  CEXJs,  each 
varying  in  quota  amounts  and  proposed 
effort,  necessitates  additional  reporting 
and  observer  coverage  requirements  to 
manage  the  fisheries  efiectively. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  in 
accordance  with  §675.5(c)(3){i),  is 
requiring  processor  vessels  and 
shoreside  processing  facilities  that 
conduct  fishing  activities  in,  or  receive 
groundfish  from,  any  CDQ  fishery  in  the 
BSAI  management  area  to  submit  Daily 
Production  Reports  in  addition  to 
weekly  processor  reports. 


Daily  Production  Reports  must 
include  the  information  required  by 
§  675.5(c)(3)(ii).  Processors  must  submit 
the  required  information  on  the  "Alaska 
Groundfish  Processor  Daily  Production 
Report”  form  available  in  the 
processors’  recordkeeping  reference 
manual  or  from  the  Regional  Director. 
Processors  must  transmit  their 
completed  Daily  Production  Reports  to 
the  Regional  Director  by  facsimile 
transmission  to  number  (907)  586-7131, 
by  telephone  via  number  (907)  586- 
7228,  or  by  telex  (U.S.  code)  at  622- 
9600  no  later  than  12  hours  after  the  end 
of  the  day  the  groundfish  was 
processed.  When  all  CDQ  fisheries  are 
completed,  the  Regional  Director  will 
rescind  the  requirement  for  Daily 
Production  Reports. 

As  authorize  under  §§  675.25 
(c)(l)(i)  and  (c)(2)(i),  NMFS  is  requiring 
that  all  vessels  and  shoreside  processing 
facilities  have  a  NMFS  certified  observer 
present  when  engaged  in  fishing  for  or 
receiving  groundfish  from  CDQs,  except 
catcher  vessels  delivering  only  unsorted 
codends  to  observed  motherships. 

Classification 

This  action  is  taken  under  §§  675.5 
and  675.25  and  complies  with  Executive 
Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  reasons 
justifying  promulgation  of  this  action 


also  make  it  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
and  opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  CDQ 
fishing  efiort  without  100  percent 
observer  coverage  and  Daily  Production 
Reports  could  result  in  exceeding  the 
individual  CDQ  allotments. 

The  collection-of-information 
requirement  contained  in  this  notice 
was  approved  by  the  Office  of 
Management  and  Budget  (0MB)  as  a 
revision  to  OMB  No.  0648-213  (56  FR 
9636;  March  7, 1991).  ' 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  December  1, 1992. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-29534  Filed  12-1-92;  4:52  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ruies  arxi  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  927 
(Docket  No.  FV-92-091] 

Winter  Pears  Grown  in  Oregon, 
Washington  and  California;  Proposed 
Rule  To  Establish  Interest  and  Late 
Payment  Charges  on  Late 
Assessments  and  Change  the  Due 
Dates  (or  Handier  Reports 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  interest  and  late  payment 
charges  on  late  assessments  owed  by 
handlers  and  change  the  due  dates  for 
handler  reports,  under  MaHceting  Order 
No.  927  covering  winter  pears  grown  in 
Oregon,  Washington  and  California. 

This  action  would  contribute  to  the 
efHcient  operation  of  the  program  by 
ensuring  that  adequate  funds  are 
available  to  cover  budgeted  exprenses 
incurred  under  the  marketing  order.  It 
would  also  result  in  easier  reporting  by 
handlers  and  more  timely  submission  of 
reports. 

DATES:  Comments  must  be  received  by 
January  6, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hessel,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 


DC  20090-6456,  telephone  (202)  720- 
3920  or  Teresa  Hutchinson,  Northwest 
Marketing  Field  OiBce,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon,  97204;  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION: 

This  rule  is  proposed  under 
Marketing  Agreement  and  Order  No. 

927  (7  CFR  Part  927),  regulating  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington  and  California.  The 
marketing  agreement  and  order  are 
authorize  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect  winter 
pears  are  subject  to  assessments.  An 
assessment  rate  established  under  the 
marketing  order  is  intended  to  be 
applicable  to  all  assessable  winter  pears 
handled  during  a  ftscal  pieriod.  If 
adopted,  the  proposed  rule  would 
establish  interest  and  late  payment 
charges  on  late  assessments  owed  by 
handlers.  In  addition,  the  proposed  rule, 
if  adopted,  would  change  the  due  dates 
for  two  handler  reports.  This  proposed 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  admir  Istrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c)(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereft'om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
ftled  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities,  llie  purpose 
of  the  RFA  is  to  lit  regulatory  actions  to 
the  scale  of  business  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  85  handlers 
of  winter  peters  subject  to  regulation 
under  the  marketing  order,  and 
approximately  1,850  winter  pear 
producers  in  Washington,  Oregon  and 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
winter  pear  handlers  and  producers  may 
be  classified  as  small  entities. 

The  Winter  Pear  Control  Committee 
(WPCC),  the  agency  responsible  for  local 
administration  of  the  order,  met  May  29, 
1992,  and  unanimously  recommended 
establishing  interest  and  late  payment 
charges  on  handler  assessments  payable 
to  the  WPCC  and  changing  due  dates  for 
the  "Handler’s  Statement  of  Pear 
Shipments”  and  “Handler’s  Packout 
Report.”  Under  §  927.41  of  the 
marketing  order,  each  winter  pear 
handler  is  required  to  pay  a  pro-rata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler’s  shipments.  It  is  important  for 
handlers  to  pay  their  assessments 
promptly  so  that  the  WPCC  has 
sufficient  funds  to  cover  its  expenses. 
The  order  also  authorizes  the  WPCC, 
with  the  Secretary’s  approval,  to 
establish  interest  and  late  payment 
charges  on  delinquent  assessments. 


Federal  Register  /  Vol.  57,  No.  235  /  Monday,  December  7,  1992  /  Proposed  Rules 


57695 


The  WPCC  recommended  imposing  a 
late  payment  charge  of  $25.00  or  2 
percent  of  the  unpaid  balance, 
whichever  is  greater.  This  late  payment 
charge  would  not  be  imposed  until  45 
days  after  the  initial  billing  date,  so  that 
handlers  would  have  ample  time  to  pay 
their  assessments  and  avoid  incurring 
the  additional  charges.  Payments 
received  more  than  60  days  after  the 
date  they  are  due  would  be  charged 
interest  of  IVx  percent  compounded 
monthly,  until  final  payment  is  made. 
This  interest  charge  would  be  applied  to 
the  total  unpaid  balance,  including  the 
late  payment  charge  and  any 
accumulated  interest.  Any  amount  paid 
by  a  handler  as  assessments  or  related 
charges  would  be  credited  upon  receipt 
in  the  WP(X’s  office.  The  WPCX 
believes  that  this  action  would 
encourage  handlers  to  pay  their 
assessments  in  a  timely  manner. 

The  WPCC  also  recommended 
changing  the  due  dates  for  the 
"Handler’s  Statement  of  Pear 
Shipments"  (currently  due  the  1st  and 
15th  of  every  month)  and  "Handler’s 
Packout  Report”  (currently  due  the  15th 
and  last  day  of  every  month)  so!*that 
both  reports  would  be  received  on  the 
same  date,  every  other  Friday. 

The  "Handler’s  Statement  of  Pear 
Shipments"  is  used  by  handlers  to 
report  interstate  shipments  by  date 
shipped,  container,  variety,  and 
destination.  This  information  is  used  by 
the  WPCC  for  statistical  purposes.  The 
information  is  compiled  and  then  used 
by  handlers  in  making  marketing  and 
c^er  business  decisions.  The 
"Handler’s  Packout  Report”  is  used  to 
report  the  amoimt  of  pears  packed  by 
variety  and  destination.  The  WPCC  uses 
this  information  for  statistical  and 
compliance  purposes.  This  report  is 
needed  to  maintain  up-to-date 
information  about  the  number  of  boxes 
of  pears  packed  and  shipped  and  helps 
handlers  plan  advertising  and  marketing 
strategies. 

The  WPCC  recommended  changing 
these  dates  because  it  would  be  more 
convenient  for  shippers  to  know  that 
both  reports  would  be  for  the  period 
ending  the  close  of  business  every  other 
Friday.  In  addition,  verification  between 
these  two  reports  would  be  easier  as 
they  would  cover  shipments  during  the 
same  time  periods.  The  WPCC  believes 
that  this  action  would  result  in  easier 
reporting  by  handlers  and  more  timely 
submission  of  reports. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  information  collection  requirements 
included  in  this  rule  would  have  been 
previously  approved  by  the  Office  of 


Management  and  Budget  (0MB)  imder 
OMB  No.  0581-0089. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  an 
opportunity  to  respond  to  this  proposal. 
All  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  927 

Mariieting  agreements,  pears, 
reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
927  be  amended  to  read  as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  §  927.123  is  added  to  read 
as  follows: 

§  927.1 23  Interest  and  late  payment 
chargee. 

(a)  Payments  received  more  than  45 
days  after  the  date  on  which  they  are 
due  shall  be  considered  delinquent  and 
subject  to  a  late  payment  charge  of 
$25.00  or  2  percent  of  the  total  due, 
whichever  is  greater.  Payments  received 
more  than  60  days  after  the  date  on 
which  they  are  due  shell  be  subject  to 

a  IV2  percent  interest  charge, 
compounded  monthly,  until  final 
payment  is  made  and  interest  shall  be 
applied  to  the  total  unpaid  balance, 
including  the  late  payment  charge  and 
any  accumulated  interest.  Any  amount 
paid  shall  be  credited  when  the 
payment  is  received  in  the  Control 
Committee  Office. 

3.  In  §927.125,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§927.125  Reports. 
***** 

(b)  Each  handler  shall  furnish  to  the 
Control  Committee,  as  of  every  other 
Friday  a  report  containing  the  following 
information  on  Form  1  "Handlers’ 
Statement  of  Pear  Shipments”: 

(1)  The  number  of  standard  western 
pear  boxes  (two  half  boxes  shall  be 
counted  as  one  box)  of  each  variety  of 
pears  shipped  hy  that  handler  during 
the  preceding  two  weeks; 

(2)  The  date  of  each  shipment; 


(3)  The  ultimate  destination,  by  city 
and  State;  and 

(4)  The  name  and  address  of  such 
handler.  In  addition,  the  handler  shall 
indicate,  for  each  lot  of  pears  shipped  in 
accordance  with  the  provisions  of 
section  927.122,  the  storage  lot  number, 
and  the  name  and  address  of  the  storage 
warehouse. 

(c)  Each  handler  shall  furnish  to  the 
Control  Committee,  as  of  every  other 
Friday,  a  report  containing  the  following 
information  on  Form  4R,  "Handler’s 
Packout  Report”: 

(1)  The  total  of  the  packout  of  each 
variety; 

(2)  The  quantity  of  each  variety  loose 
in  storage; 

(3)  The  volume  of  each  variety  sold, 
unsold,  stored  east  and  west,  and  in 
transit;  and 

(4)  The  name  and  address  of  such 
handler. 

***** 

§927.125  [AnMn<tod] 

4.  In  §  927.125  paragraph  (d),  the 
word  "semimonthly”  is  removed. 

§927.122  [Amended] 

(5)  In  §  927.122  paragraph  (a),  the 
word  "semimonthly”  is  removed. 

Dated:  December  1, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  92-29599  Filed  12-4-92;  8:45  am] 
BIUJNO  CODE  9410-<»-M 


7  CFR  Part  985 
IFV-92-985-1PR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1993-94  Marketing 
Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  ft’om  or  handled  for 
producers  by  handlers  during  the  1993- 
94  marketing  year,  which  begins  on  June 
1, 1993.  This  action  is  taken  in  order  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  help  to  maintain 
stability  in  the  spearmint  oil  market. 
This  action  was  recommended  hy  the 
Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  order, 

DATES:  Comments  must  be  receu  m1  by 
January  6, 1993. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 

Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  room  2525, 

South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Nissan,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  part  985), 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
saleable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  1993- 
94  marketing  year,  which  begins  on  June 
1, 1993.  This  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  Hie  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  Hie 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modiHcation  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handier  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  Hied  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

The  Department  is  committed  to 
carrying  out  its  statutory  and  regulatory 
mandates  in  a  manner  that  best  serves 
the  public  interest.  Therefore,  where 
legal  discretion  permits,  the  Department 
actively  seeks  to  promulgate  regulations 
that  promote  economic  ^wth,  create 
jobs,  are  minimally  burdensome,  and 
are  easy  for  the  public  to  understand, 
use  or  comply  with.  In  short,  the 
Department  is  committed  to  issuing 
regulations  that  maximize  net  beneHts 
to  society  and  minimize  costs  imposed 
by  those  regulations.  This  principle  is 
articulated  in  President  Bush’s  January 
28, 1992,  memorandum  to  agency 
heads,  and  in  Executive  Orders  12291 
and  12498.  The  Department  applies  this 
principle  to  the  fullest  extent  possible, 
consistent  with  the  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  horn  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  Hnal  regulatory  product  is 
minimally  burdensome  and  maximally 
efHcient.  Therefore,  the  Department 
speciHcally  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efHcient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RF),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  Ht 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  primarily  small 
producers  whose  farming  operations 


generally  involve  more  than  one 
commodity  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West,  primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  normally  accounts  for 
more  than  75  percent  of  U.S.  production 
of  spearmint  oil  annually. 

The  Committee  reports  that  there  are 
approximately  9  handlers  and  253 
producers  of  spearmint  oil  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West.  Of  the  253 
producers.  160  producers  hold  "Class  1” 
(Scotch)  oil  allotment  base,  and  136 
producers  hold  “Class  III”  (Native)  oil 
allotment  base. 

Small  agricultural  producers  have 
been  deHned  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  ar^  small  agricultural  service 
Hrms  are  deHned  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
classiHed  as  small  entities. 

The  salable  quantities  and  allotment 
percentages  were  recommended  by  the 
Committee  at  its  October  15, 1992, 
meeting.  The  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  Scotch  in  a  vote  of  6  in 
favor,  and  2  opposed,  and  for  Native  in 
a  vote  of  7  in  favor,  and  1  opposed. 

The  proposed  rule  would  establish 
salable  quantities  of  716,164  pounds 
and  714,665  pounds,  respectively,  for 
Scotch  and  Native  spearmint  oils 
produced  in  the  Far  West  and  an 
allotment  percentage  of  41  percent  for 
Scotch  and  37  percent  for  Native 
spearmint  oils  produced  in  the  Far 
West.  This  action  would  limit  the 
amount  of  spearmint  oil  that  may  be 
purchased  horn  or  handled  for 
producers  by  handlers,  during  the  1993- 
94  marketing  year,  which  begins  on  June 
1, 1993.  Salable  quantities  and 
allotment  percentages  have  been  placed 
into  effect  each  season  since  the  order’s 
inception  in  1980. 

The  amounts  recommended  for  sale 
reflect  a  decrease  in  trade  demand  for 
both  Scotch  and  Native  spearmint  oil 
over  the  past  year. 

The  proposed  salable  quantities  ui» 
not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  develop  for  spearmint 
oil  can  be  satisHed  by  the  increase  in  the 
salable  quantity  which  producers  can 
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fill  with  reserve  stocks.  The  estimated 
reserve  pools  for  Class  I  and  Class  in 
spearmint  oil  stand  at  500,000  poimds 
and  900,000  pounds,  respectively.  Both 
Scotch  and  Native  spearmint  oil 
producers  who  produce  more  than  their 
annual  allotment  during  the  1993-94 
season  may  transfer  such  excess 
spearmint  oil  to  a  producer  with 
spearmint  oil  procfuction  less  than  his 
or  her  annual  allotment. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  fi'om 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from 
improved  returns. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1993-94  marketing 
year,  which  begins  on  June  1, 1993,  is 
based  upon  recommendations  of  the 
Committee  and  the  following  data  and 
estimates: 

(1)  “Class  I”  (Scotch)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 

1993 — 280,691  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1993-94  marketing 
year — 800,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1993 — 0  poimds. 

(D)  liable  quantity  required  from 
1993  regulated  production — 519,309 
pounds. 

(E)  Total  allotment  bases  for  Scotch 
oil  for  the  1993-94  marketing  year — 
1,746,742  pounds. 

(F)  Computed  allotment  percentage — 
29.73  percent. 

(G)  Recommended  allotment 
percentage— 41  percent. 

(H)  The  Committee’s  recommended 
salable  quantity — 716,164  pounds. 

(2)  “Class  m)  (Native)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 

1993 — 225,127  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1993-94  marketing 
year — 350,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1993 — 0  pounds. 

(D)  liable  quantity  required  firom 
1993  production — 624,873  pounds. 

(E)  Total  allotment  bases  for  Native 
oil — 1,931,528  pounds. 

(F)  Computea  allotment  percentage — 
32.35  percent. 

(G)  Recommended  allotment 
percentage — 37  percent. 

(H)  The  Committee’s  recommended 
salable  quantity — 714,665  pounds. 

The  salable  quantity  is  tne  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 


marketing  year.  Each  producer  is 
allotted  a  ware  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer’s  allotment  b^  for  the 
applicable  class  of  spearmint  oil. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales,  changes 
and  trends  in  production  and  demand, 
and  information  available  to  the 
Committee.  Adoption  of  this  proposed 
rule  would  provide  spearmint  oil 
producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  965 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  A  new  §  985.212  is  added  to  read 
as  follows: 

(This  action,  if  adopted,  will  not  appear  in 
the  Code  of  Federal  Regulations): 

i  985.21 2  Salable  quantitlea  and  allotment 
percentagee— 1993-^  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  which 
begins  on  June  1. 1993,  shall  be  as 
follows: 

(a)  “Qass  1’’  (Scotch)  oil — a  salable 
quantity  of  716,164  pounds  and  an 
allotment  percentage  of  41  percent. 

(b)  “Class  3’’  (Native)  oil — a  salable 
quantity  of  714,665  pounds  and  an 
allotment  percentage  of  37  percent. 

Dated:  December  1, 1992. 

Robert  CKeeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc  92-29598  Filed  12-4-92;  8:45  am] 
MtUNO  COOC  MtO-Oa-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0782] 

Equal  Credit  Opportunity;  ilppralsala 
and  Enforcement 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
revise  Regulation  B  to  implement  an 
Equal  Cr^it  Opportunity  Act 
amendment  concerning  appraisals  that 
was  enacted  into  law  as  p^  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  The  proposed 
revisions  to  Regulation  B  would  define 
the  scope  of  the  appraisal  provision  to 
cover  applications  to  be  secured  by  a 
lien  on  a  residential  structure 
containing  one  to  four  family  units;  set 
time  limits  for  an  applicant  to  request  a 
copy  of  an  appraisal  report  and  for  a 
creditor  to  provide  a  copy;  and  require 
most  creditors  to  notify  applicants  in 
writing  of  the  right  to  receive  a  copy  of 
an  appraisal  report.  Comment  is 
specifically  solicited  on  whether  a  more 
limited  approach  should  be  adopted  or 
whether  any  regulations  at  all  are 
desirable  to  implement  the  statute.  In 
addition,  an  amendment  on  general 
enforcement  would  be  incorporated  into 
Regulation  B. 

DATES:  Comments  must  be  received  on 
or  before  February  5. 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0782  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
Comments  also  may  be  delii'ered  to  the 
guard  station  in  the  Eccles  Building 
courtyard  entrance  on  20th  Street  NW. 
(between  Constitution  Avenue  and  C 
Street,  NW.)  between  8:45  and  5:15 
weekdays.  Except  as  provided  in  the 
Board’s  rules  regarding  the  availability 
of  information  (12  CFR  261.8), 
comments  received  at  the  above  address 
will  be  available  for  inspection  and 
copying  by  any  member  of  the  public  in 
the  Fre^om  of  Information  Office,  room 
B-1122  of  the  Eccles  Building,  between 
9  a.m.  and  5  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Division  of  Consumer  and 
Community  Affairs,  Adrienne  Hurt, 
Mary  Jane  Seebach  or  John  Wood,  at 
(202)  452-2412  or  452-3867;  for  the 
hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
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SUPPLEMENTARY  MFORMATION: 

(1)  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691-1691f.  makes  it 
unlaw^I  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  gender,  marital  status,  race, 
national  origin,  color,  religion,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
applicant’s  income  derives  from  any 
public  assistance,  or  because  an 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act.  The  ECOA  also  provides 
that  a  credit  applicant  has  the  right  to 
obtain  a  written  statement  of  reasons  for 
a  denial  of  credit.  The  act  is 
implemented  by  the  Board’s  Regulation 
B,  12  CFR  part  202.  A  staff  commentary 
to  the  regulation,  12  CFR  part  202  Supp. 
I,  applies  and  interprets  the 
requirements  of  Regulation  B. 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act 
Amendments  to  the  ECOA  Concerning 
Appraisals 

Fair  lending  legislation  was 
introduced  in  1990  that  gave  credit 
applicants  the  right  to  receive  copies  of 
appraisal  reports  used  in  connection 
with  their  credit  applications.  This 
provision  ultimately  became  law  as  part 
of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  (FDICIA), 
Public  Law  102-242, 105  Stat.  2236 
(1991),  which  was  enacted  into  law  in 
December  1991. 

Section  223(d)  of  FDICIA  amends  the 
ECOA  by  adding  paragraph  (e)  to 
section  701  to  provide  that:  Each 
creditor  shall  promptly  furnish  an 
applicant,  upon  written  request  by  the 
applicant  made  within  a  reasonable 
period  of  time  of  the  application,  a  copy 
of  the  appraisal  report  used  in 
connection  with  the  applicant’s 
application  for  a  loan  that  is  or  would 
have  been  secured  by  a  lien  on 
residential  real  property.  The  creditor 
may  require  the  applicant  to  reimburse 
the  creditor  for  the  cost  of  the  appraisal. 

The  Senate  report  suggests  that  by 
providing  loan  applicants  with  the  right 
to  obtain  copies  of  appraisal  reports,  the 
applicants — perhaps  with  the  aid  of 
counsel — will  better  be  able  to 
determine  whether  a  loan  was  denied 
due  to  a  discriminatory  appraisal.^  'The 
statutory  provision  became  effective 

’  Fm  uUtory  on  the  appraiul  provision  see  S. 

Rep.  Na  167, 102d  Cong.,  1st  S^:  S.  Rep.  No.  461. 
lOlsI  Cong.  2d  Sest.;  137  Cong.  Rec.  S2S19  (daily 
ed.  Fefaru^  28. 1991);  136  C^.  Rec.  814592, 
14598-99  (daily  ed.  October  5. 1990). 


upon  enactment  of  FDICIA  in  December 
1991. 

(2)  The  Propoaed  Revisions  to 
Regulation  B  Implementing  the  ECOA 
Appraisal  Provision 

Section  703(a)  of  the  ECOA,  15  U.S.C 
1691b(a),  authorizes  the  Board  to 
prescribe  rules  that  in  the  judgment  of 
the  Board  are  necessary  or  proper  to 
effectuate  the  purposes  of  the  ECOA,  to 
prevent  circumvention  or  evasion  of  the 
act,  or  to  facilitate  or  substantiate 
compliance  with  the  act.  Pursuant  to 
this  authority,  the  Board  proposes  to 
implement  the  ECOA  appraisal 
provision  by  (1)  defining  its  scope  to 
cover  applications  to  be  secured  by  a 
lien  on  a  residential  structure 
containing  one  to  four  units;  (2) 
imposing  time  limitations  for  applicants 
to  request  copies  of  appraisals  and  for 
creditors  to  provide  copies;  and  (3) 
requiring  creditors  to  inform  credit 
applicants  of  their  right  to  obtain  copies 
of  appraisal  reports  upon  written 
request.  The  proposed  rules  would  be 
included  in  a  new  §  202.5a  of 
Regulation  B. 

"Ihe  draft  proposal  follows  the  general 
approach  taken  by  the  Board  in 
implementing  the  ECOA  and  other 
consumer  cr^it  laws.  That  is,  it 
specifies  precise  rules  to  provide  clarity 
to  the  law  (given  creditor  exposure  to 
civil  liability  for  violations  of  the  law) 
and  to  allow  federal  regulators  in  the 
on-site  examination  process  to 
uniformly  and  objectively  assess 
creditors’  compliance  with  the  law. 

In  addition  to  soliciting  comment  on 
the  specific  provisions  of  the  proposal, 
the  Board  solicits  comment  on  whether 
an  alternative  approach  to 
implementing  the  E(X)A  appraisal 
provision  is  more  appropriate.  In 
particular,  the  Board  solicits  comment 
on  the  following  two  questions. 

•  Should  the  Board  simply 
incorporate  the  language  of  tiie 
appraisal  provision  in  ECOA  section 
701(e)  into  Regulation  B,  without 
further  substantive  interpretation? 

•  Should  certain  language  or  terms, 
but  not  all  language  or  terms  found  in 
section  701(e),  be  interpreted  and 
defined  in  the  regulation?  This  might 
include,  for  example,  just  the  coverage 
definition,  the  coverage  and  timing 
rules,  or  other  combinations.  Please 
specify. 

Because  the  law  has  been  in  effect  for 
almost  one  year  without  a  detailed 
regulation  in  place,  the  Board  also 
solicits  comment  on  the  following  four 
questions: 

•  Do  creditors  currently  notify 
applicants,  orally  or  in  writing,  of  the 


right  to  receive  a  copy  of  an  appraisal 
report? 

•  Are  creditors  automatically 
providing  copies  of  appraisal  reports  to 
all  applicants  (whether  an  application  is 
rejected,  accepted,  or  withdrawn)? 

•  Are  creditors  making  appraisal 
reports  available  to  applicants  upon  mal 
request,  as  opposed  to  requiring  written 
requests? 

•  In  making  appraisal  reports 
available  to  applicants,  are  creditors 
imposing  additional  fees  for  providing 
copies  (^yond  the  cost  of  the 
appraisal)?  If  so,  what  types  of  fees  are 
being  imposed  and  in  what  amounts? 

Section  202.5a — ^Ralea  on  Providing 
Appraisal  Reports 

Parafftjph  (a) — Applicant  A/g/it  to  Copy 
of  Apprais^ 

Scope  of  Coverage 

The  appraisal  provision  applies  to  an 
application  that  is  or  would  Im  secured 
by  a  lien  on  residential  real  property. 
The  term  ’’residential  real  property”  is 
not  defined  in  the  statute.  A  literal 
interpretation  could  mean  any  real 
property  on  which  a  residence  is  or  may 
be  built.  This  would  include  credit 
applications  involving  land  only,  as 
well  as  applications  for  large 
commercial/residential  development 
projects.  It  would  exclude  residences 
that  might  not  be  considered  real 
property  under  state  law,  such  as  mobile 
homes  and  cooperatives. 

Concerns  about  appraisals  seem 
primarily  focused  on  single  and  small 
multifamily  homes.  Therefore,  the 
Board’s  proposed  rule  would  apply  the 
appraisal  provision  to  a  credit 
application  that  is  or  would  be  secured 
by  a  dwelling,  defined  to  be  a 
residential  structure  containing  one  to 
four  units.  The  proposal  would  exclude 
loans  to  be  secured  by  land  only  or  large 
multifamily  residences.  For  example, 
loans  to  develop,  purchase,  or  improve 
an  apartment  complex  with  five  or  more 
family  units  in  a  low-income  urban  area 
would  not  be  covered.  The  proposal, 
however,  would  cover  credit 
applications  for  business  purposes  that 
are  to  be  secured  by  a  one-to-four  family 
residence. 

The  proposal  would  also  include 
mobile  homes  and  individual 
cooperative  imits,  whether  or  not  such 
dwellings  are  considered  real  property 
under  state  law.  Where  a  statutory 
provision  is  intended  to  apply  to  credit 
transactions  involving  residences,  the 
exclusion  of  a  dwelling  because  it  is  not 
deemed  to  be  real  property  under  state 
law  appears  to  be  unwarranted. 
Moreover,  this  coverage  is  consistent 
with  another  provision  of  Regulation  B 
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(§  202.13)  and  other  Board  consumer 
credit  regulations  like  Regulation  Z 
(implementing  the  Truth^  Lending 
Act).  ^ 

The  Board  solicits  speciBc  comment 
on  whether  the  proposed  scope  of 
coverage  should  be  broadened  to 
include  any  loan  secured  by  property 
intended  for  residential  purposes 
whether  or  not  one  to  four  units,  and 
any  loan  to  be  secured  by  residential 
land.  Although  the  concern  about  the 
undervaluation  of  property  in  certain 
neighborhoods  may  be  mainly  focused 
on  credit  secured  by  an  individual 
residence,  arguably  the  concern  extends 
to  loans  involving  any  residential 
property  in  a  particular  neighborhood. 


Time  Limitations 

The  law  provides  that  an  applicant 
must  make  a  request  within  a  reasonable 
period  of  time  of  the  application.  A 
section-by-section  analysis  of  the 
appraisal  provision  in  a  1990  Senate 
Report  states  that  what  constitutes  a 
reasonable  period  of  time  would  depend 
on  a  balancing  of  factors,  such  as  how 
long  lenders  routinely  maintain  loan 
nies  and  how  long  a  loan  applicant 
might  need  to  identify  and  act  upon 
suspected  discrimination.  (See  S.  Rep. 
No.  461  at  14.)  An  aggrieved  applicant 
may  Ble  suit  for  an  alleged  ECOA 
violation  up  to  two  years  from  the  date 
of  the  alleged  violation.  ECOA  section 
706(f).  15  U.S.C.  1691e(f).  Under 
Regulation  B,  12  CFR  202.12,  creditors 
are  required  to  maintain  loan  fries  for  up 
to  25  months  (12  months  for  business 
credit). 

Under  the  proposed  rule,  applicants 
would  be  required  to  make  written 
requests  for  an  appraisal  report  no  later 
than  90  days  after  receiving  notice  from 
the  creditor  of  the  action  taken  on  an 
application,  or  a  notice  of 
incompleteness,  in  accordance  with  the 
notification  rules  set  forth  in  §  202.9  of 
Regulation  B.  If  an  applicant  withdraws 
an  application,  the  request  for  an 
appraisal  report  must  be  made  within  90 
days  of  the  withdrawal.  Ninety  days 
seems  representative  of  the  period  of 
time  that  creditors  keep  loan  fries 
“active.”  In  light  of  the  regulation’s 
record  retention  requirement  and  the 
statute  of  limitations  for  frling  an  ECOA 
lawsuit,  giving  an  applicant  up  to  90 
days  after  notice  of  the  credit  decision 
to  ask  for  a  copy  of  an  appraisal  report 
could  be  viewed  as  too  short  a  time 
period.  The  Board  believes,  however, 
that  if  applicants  are  told  at  the 
application  stage  of  their  right  to  obtain 
a  copy  of  an  appraisal  report,  applicants 
wanting  copies  will  generally  request 
them  in  close  proximity  to  the 
application  process  and,  therefore,  the 


proposed  time  limit  would  not 
prematurely  extinguish  the  applicant’s 
right.  Application  records,  including 
appraisal  reports,  are  available  for  the 
25-month  record  retention  period 
should  an  applicant  need  access  to  an 
appraisal  report  in  the  event  of 
litmation. 

Tne  law  states  that  a  creditor  must 
“promptly”  furnish  a  copy  of  an 
appraisal  report  upon  Mnritten  request  by 
an  applicant.  Under  the  proposed  rule, 
a  cr^itor  would  have  to  provide  a  copy 
of  the  report  within  15  days  of  receiving 
a  written  request  or  within  15  days  of 
obtaining  an  ^praisal  report,  whichever 
occurs  later.  *1116  15-day  rule  for 
providing  an  appraisal  report  to  an 
applicant  seems  feasible.  A  creditor’s 
duty  to  provide  a  copy  of  the  report 
would  arise  only  after  the  applicant  has 
made  a  written  request,  the  creditor  has 
received  the  report  and,  if  required,  the 
applicaqt  has  paid  for  the  appraisal.  Of 
course,  a  creditor  may  accept  oral 
instead  of  written  requests  mr  appraisal 
reports.  Where  more  than  one  applicant 
applying  for  credit  makes  a  written 
request  for  a  copy  of  an  appraisal  report, 
the  creditor  need  only  provide  a  copy  to 
one  of  the  applicants. 

The  Board  believes  that  the  timing 
requirements  in  proposed  paragraph 
(a)(1)  are  reasonable  interpretations  of 
the  language  of  the  law  but  solicits 
specific  comment  on  whether  the  time 
limitations  proposed  are  overly 
burdensome  for  creditors  or  too 
restrictive  for  applicants. 

’  For  purposes  of  proposed  §  202.5a,  an 
appraisal  report  is  the  complete 
appraisal  report  signed  by  the  appraiser; 
it  includes  all  information  submitted  to 
the  lender  by  the  appraiser  for  the 
purpose  of  determining  the  value  of 
residential  propierty.  See  S.  Rep.  No.  461 
at  14.  In  addition,  an  appraisal  report  is 
not  limited  to  reports  prepared  by  third 
parties.  It  refers  to  the  document(s) 
relied  upon  by  a  creditor  in  evaluating 
the  market  value  of  residential  property 
containing  one  to  four  family  units,  on 
which  a  lien  will  be  taken  as  collateral 
for  an  extension  of  credit,  including 
reports  prepared  by  the  creditor. 

Paragraph  (b) — Notice  of  Right  to  Copy 
of  Appraisal 

Proposed  paragraph  (b)(1)  would 
require  creditors  to  provide  applicants 
with  written  notice  of  the  section  701(e) 
right  to  a  copy  of  an  appraisal  report. 
The  notice  would  have  to  be  given,  in 
a  form  that  an  applicant  may  retain,  no 
later  than  15  days  after  a  creditor 
receives  an  application.  There  are  no 
location  or  format  requirements,  but  the 
disclosure  should  be  noticeable.  The 
flexibility  of  the  timing  requirement 


would  allow  creditors  to  provide  the 
appraisal  notice  with  other  federal  law 
disclosures  required  to  be  given  to 
applicants  around  the  time  of 
application.  For  example,  the  appraisal 
notice  could  be  provided  on  the 
estimates  of  settlement  costs  given  to 
certain  applicants  under  the  Real  Estate 
Settlement  Procedures  Act,  or  the 
document  containing  Truth  in  Lending 
Act  disclosures  required  under 
Regulation  Z,  12  CIHl  226.5b  and 
226.19(b),  respectively,  for  home  equity 
lines  of  credit  and  adjustable  rate 
mortgage  loans. 

The  notice  would  inform  the 
applicant  of  the  right  to  receive  a  copy 
of  an  appraisal  report.  It  would  specify 
that  a  request  for  a  report  must  be  in 
writing  and  must  be  provided  no  later 
than  90  days  after  the  applicant  receives 
notice  of  the  action  taken  on  the 
application  or  a  notice  of 
incompleteness  under  §  202.9.  In  the 
case  of  a  withdrawn  application,  the 
applicant’s  request  would  have  to  be 
made  within  90  days  of  the  withdrawal. 
An  address  to  which  requests  should  be 
sent  must  be  specifred,  to  facilitate 
compliance.  Generally,  a  creditor  must 
provide  an  appraisal  repiort  within  15 
days  after  receiving  a  request,  but  if  an 
applicant  does  not  send  the  request  in 
the  manner  specifred  in  the  notice,  the 
creditor  must  exercise  reasonable 
diligence  in  providing  a  copy  of  the 
appraisal  to  the  applicant. 

Some  home  mortgage  loan 
applications  are  handled  through 
intermediaries.  Under  proposed 
paragraph  (b)(2),  if  a  loan  application  is 
received  through  a  broker  or  other  third 
party  that  is  not  an  agent  of  the  creditor, 
notice  has  to  be  given  within  15  days 
after  the  application  reaches  the  cr^itor 
rather  than  15  days  from  the  time  of 
application. 

The  Congress  believed  that  the 
appraisal  provision  might  help  in 
detecting  credit  discrimination 
associate  with  the  appraisal  of 
property.  Requiring  creditors  to  give 
applicants  written  notice  of  their 
statutory  right  to  an  appraisal  report 
may  be  necessary  to  give  full  effect  to 
the  law.  It  may  be  important  to  assure 
that  applicants  are  notifred  of  this  new 
right — particularly  to  the  extent  there 
has  been  a  lender  practice  of  not  making 
appraisals  available  to  applicants.  The 
notice  requirement  may  also  serv’e  to 
deter  a  creditor  that  might  otherwise  use 
appraisals  in  a  discriminatory  manner. 
Moreover,  compliance  with  the  notice 
requirement  does  not  seem  to  be 
complex. 
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Paragraph  (c} — Exceptions 

Proposed  paragraph  (c)  excepts  from 
the  written  notice  requirement  creditors 
that  routinely  give  copies  of  appraisal 
reports  to  applicants,  for  example,  at 
closing  or  upon  sending  a  denial  notice. 
The  legislative  history  suggests  that  the 
appraisal  provision  is  not  intended  to 
affect  creditors  that  routinely  provide 
copies  of  appraisal  reports.  It  also  states 
that  the  law  is  not  intended  to  modify 
regulations  of  the  National  Credit  Union 
Administration  regulations  regarding 
appraisals,  and  the  proposed  rule  so 
provides  under  proposed  paragraph 
(c)(2).* 

Proposed  paragraph  (c)(1)  would 
except  from  the  written  notice 
requirement  creditors  that  routiiT^ly  give 
cop  ies  of  appraisal  reports  to  all 
applicants  applying  for  loans  to  be 
secured  by  a  one  to  four  family 
residence  who,  if  required,  have  paid  for 
or  are  willing  to  pay  for  an  appraisal, 
whether  or  not  credit  is  granted  or 
denied.  Under  proposed  paragraph 
(c)(1),  the  15-day  timing  rule  for 
providing  an  appraisal  report  to  an 
applicant  generally  would  not  apply. 
These  creditors  would,  however,  be 
subject  to  the  same  timing  rules  as  other 
creditors,  if  an  applicant  makes  a 
written  request  for  the  report  prior  to 
the  time  the  creditor  would  routinely 
provide  it. 

The  Board  believes  that  the 
requirements  of  proposed  §  202.5a  are 
necessary  to  carry  out  congressional 
intent  in  enacting  the  appraisal 
provision  and  to  efrectuate  the  purpose 
of  the  ECOA.  Nevertheless,  to  minimize 
any  compliance  burden,  mandatory 
compliance  with  a  final  rule  would  not 
be  required  until  October  1, 1993.  This 
should  give  creditors  time  to  make 
whatever  adjustments  to  their  credit 
application  procedures  are  necessary  to 
comply  with  the  new  rule. 

Section  202.14 — ^Enforcement, 

Penalties,  and  Liabilities 

Paragraph  (b) — Penalties  and  Liabilities 

Section  223(a)-{c)  of  FDICIA  amends 
section  706  of  the  ECOA  to  require  that 
the  federal  financial  supervisory 
agencies  refer  alleged  pattern  and 
practice  discrimination  cases  to  the 
Department  of  Justice  (DOJ).  The  DOJ  is 
now  empowered  to  seek  actual  and 
punitive  damages  for  ECOA  violations. 
In  addition,  the  agencies  are  required  to 


*  Federal  credit  uiiiont  must  moke  available  to 
any  requesting  member/appiicant,  a  copy  of  the 
apprai^  used  in  connection  with  the  member’s 
r^  estate-related  loan  applicatioiL  The  appraisal 
must  be  available  for  29  months  after  the  applicant 
has  received  notice  of  the  action  takm  on  the 


notify  the  Department  of  Housing  and 
Urban  Development  (HUD)  of  violations 
of  the  ECOA  that  may  also  constitute 
violations  of  the  Fair  Housing  Act 
(FHA),  provided  that  the  matter  has  not 
been  referred  to  the  DOJ.  Where  the 
discovery  of  such  violations  result  from 
a  complaint,  the  agencies  must  notify 
the  complainant  that  such  notice  has 
been  given  and  that  there  are  other 
remedies  available  under  the  FHA. 
Paragraphs  (b)(3)-(5)  incorporate  these 
amendments  to  secticm  706  of  the  ECOA 
without  substantive  change. 

^pendix  C — Sample  Disclosure  Forms 

A  sample  disclosure  notice — Form  C- 
9 — would  be  added  to  Ap{>endix  C. 
Propier  use  of  this  form  satisfies 
compliance  with  propiosed  §  202.5a  of 
Regulation  B.  Creditors  may  design  their 
own  forms,  or  add  to  or  minify  the 
model  form,  to  reflect  their  individual 
policies  and  procedures.  For  example,  if 
a  creditor  wants  to  give  applicants  the 
option  to  call  and  leave  certain 
identifying  information,  their  name,  and 
the  address  to  which  an  appraisal  report 
should  be  sent,  the  creditor  may  mo^fy 
the  notice  accordingly. 

(3)  Form  of  Comments 

The  Board  requests  that,  when 
possible,  comments  on  this  proposal  be 
submitted  using  a  standard  type  face 
with  a  type  size  of  10  to  12  pitch  in 
double-spaced  text.  This  will  enable  the 
Board  to  more  efficiently  convert 
comments  into  an  automated  format.  An 
IBM-compatible  DOS-based  file 
containing  comments  may  be  submitted 
on  3\^  in^  or  5V4  inch  computer 
diskettes  if  accompanied  by  the 
matching,  original  written  comments. 
The  Board  will  adopt  a  final  rule 
following  a  fiO-day  comment  period,  and 
after  a  review  of  tne  comments  received. 
The  Board  contemplates  issuing  a  final 
rule  during  the  first  quarter  of  1993  with 
a  mandatory  compliance  date  of  October 
1,1993.  ' 

(4)  Economic  Impact  Statement 

The  Board’s  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
revisions  to  Regulation  B.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3245. 


application.  A  real  aatate-rdated  loan  U  one  for 
wUcb  an  application  is  made  to  finance  or 
refinance  t^  purchase,  construction,  improvesnent, 
repair,  or  maintenance  of  a  dwelling.  A  dwelling  is 
any  structure  int«ided  for  occupancy  as  a  residence 
by  one  or  more  iunilies  mid  any  vacant  land  vrliich 


(S)  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Papierwork  Reduction  Act  of  1980 
(44  U.S.C  35;  5  CFR  1320.13),  the 
proposed  information  collection  will  be 
reviewed  by  the  Board  under  the 
authority  delegated  to  it  by  the  Office  of 
Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period. 

A  detailed  description  of  the 
proposed  recordkeeping  disclostire 
requirements  (including  the  reasons  for 
them,  the  lenders  that  would  be  subject 
to  them,  and  how  firequently  disclosures 
may  be  required)  is  contained  elsewhere 
in  &is  notice.  A  proposed  model 
disclosure  form  would  be  added  to 
Appendix  C  of  Regulation  B. 

The  information  collection  is 
mandatory  (15  U.S.C.  1691(a)).  The 
requirements  will  apply  to  both  large 
and  small  mortgage  lenders.  The  impact 
on  small  lenders  will  depend  upon  the 
extent  of  the  disclosures  and  the  options 
for  compliance  ofiered  by  the  final 
regulations.  The  model  disclosure  form 
in  the  regulation  will  somewhat  ease 
compliance  burdens  on  the  lenders.  In 
addition,  lenders  that  regularly  provide 
appraisal  reports  to  applicants  (whether 
the  loan  is  approved  or  denied)  need  not 
comply  with  the  notice  requirement  of 
the  regulation. 

The  following  information  about 
paperwork  burden  relates  only  to  the 
effect  of  the  proposal  on  state  member 
banks.  Lenders  that  are  subject  to 
Regulation  B  other  than  state  member 
banks  are  supervised  by  other  Federal 
agencies.  For  purposes  of  the  Paperwork 
Reduction  Act,  these  agencies  will 
report  their  own  estimates  of  the 
paperwork  burden  imposed  by  the  new 
ECOA  requirement. 

The  Board  preliminarily  estimates 
that  the  disclosure  requirement  will 
result  in  an  annual  reporting  burden  of 
13,021  hours  for  State  memW  banks. 

Proposed  Information  Collection 

Report  title:  Recordkeeping  and 

Disclosure  Requirements  in 

Connection  with  Regulation  B  (Equal 

Credit  Opportunity) 

Report  number:  Not  applicable 
OMB  docket  number  7100-0201 
Frequency:  As  needed 
Reporters:  State  member  banks 

is  ofierad  for  tal«  or  lease  for  the  constrxictiOQ  or 
locatkm  of  a  residence.  12  CFR  701.31(cX9):  S.  Rap. 
No.  167  at  90. 
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Estimated  total 
number  o(  houis 
ol  annual  reporting 
burden 


'  Appraisal  report  upon  request  - - - _  125.000  5.00  ....  10,417 

t  Notice  o«  rij^  to  appialsai . . . . . . . . . .  625,000  .25  _.  2,604 


Number  of  records  Estimated  time  pi 
sub|ect  to  require-  x  response  (mtn- 
menl  utes) 


List  of  Sul^ects  in  12  CFR  Part  202 

Aged,  Banks.  Banking,  Gvil  ri^ts, 
Consumer  protection.  Qredlt,  Federal 
Reserve  Sy^em,  Marital  status 
discrimination.  Minority  groups. 
Penalties,  Religious  discrimination, 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 
Women. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  authority 
granted  in  15  U.S.C  1691b  ofthe  ECOA, 
^e  Board  proposes  to  amend  12  CFR 
part  202  as  follows: 

PART  202-CQUAL  CREDIT 
OPPORTUNITY 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1691-16911 

2.  Section  202.1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

f  202.1  Authority,  scope,  andpurpose. 

*  ’  •  •  •  • 

(b)  Purpose.  *  *  •  The  regulation 
also  requires  creditors  to  notify 
applicants  of  action  taken  on  dielr 
applications;  to  report  credit  history  in 
the  names  of  both  spouses  on  an 
accoiuit;  to  retain  records  of  credit 
applications;  to  collect  information 
about  the  applicant’s  race  and  other 
personal  characteristics  in  applications 
for  certain  dwelling-related  loans;  and 
to  provide  applicants  upon  written 
request  with  copies  of  appraisal  reports 
used  in  connection  with  credit 
transactions. 

3.  Section  202.5a  is  added  to  read  as 
follows: 

S202.5a  Rulae  on  providing  appraisal 
reports. 

(a)  Applicant  right  to  copy  of 
appraisal.  (1)  Upon  written  request,  a 
creditor  shall  furnish  an  applicant  with 
a  copy  of  the  appraisal  report  used  in 
connection  with  an  application  for 
credit  that  is  to  be  secured  by  a  lien  an 
a  dwelling.  The  creditor  may  require 
reimbursement  from  the  applicant  for 
the  cost  of  the  appraisal.  *rhe  creditor 
shall  mail  or  deliver  a  copy  of  an 
appraisal  report  within  IS  days  after 
receiving  a  written  request  from  the 
applicant,  or  after  receiving  the  report, 
whichever  occurs  later. 


(2)  The  applicant  request  for  the 
report  refeir^  to  in  paragraph  (a)(1)  of 
this  section  shall  be  made  no  later  than 
90  days  after  the  creditor  has  provided 
notice  of  the  action  taken  on  tne 
application,  or  a  notice  of 
incompleteness,  in  accordance  with 

§  202.9.  In  the  case  of  a  withdrawn 
application,  the  applicant  request  shall 
be  made  no  later  than  90  days  after  the 
application  is  withdrawn. 

(3)  Dwelling  means  a  residential 
structure  that  contains  one  to  four  imits. 
The  term  includes  an  individual 
condominium  or  cooperative  unit,  and  a 
mobile  or  other  manufactured  home. 

(4)  For  purposes  of  this  section,  an 
apfmtisal  report  refers  to  the  document 
relied  upon  by  a  creditor  in  evaluating 
the  market  value  of  residential  property 
containing  a  dwelling  on  which  a  lien 
will  be  taken  as  security  for  an 
extension  of  credit. 

(b)  Notice  of  right  to  copy  of 
appraisal.  (1)  A  creditor  shall  notify  an 
applicant  in  writing  of  the  right  to 
receive  a  copy  of  an  appraisal  report 
under  para^ph  (a)  of  this  section.  The 
notice  shall  be  provided  in  a  form  that 
the  applicant  may  retain,  no  later  than 
15  days  after  the  creditor  receives  an 
application.  The  notice  shall  specify 
that  the  applicant's  request  for  the 
appraisal  report  must  1^  in  writing  and 
must  be  received  by  the  creditor  no  later 
than  90  days  after  the  creditor  provides 
notice  of  the  action  taken  on  the 
application  or  a  notice  of 
incompleteness  (or  in  the  case  of  a 
withdrawn  application  90  days  after  the 
withdrawal).  An  address  to  which  a 
request  should  be  sent  shall  be  specifred 
in  the  notice. 

(2)  For  an  application  received 
through  a  broker  or  other  person  that  is 
not  an  agent  of  the  creditor,  the  creditor 
must  provide  the  notice  required  under 
this  paragraph  (b)  within  15  days  after 
the  aimlication  reaches  the  creditor. 

(c)  Exceptions.  (1)  A  creditor  that 
regularly  provides  copies  of  appraisal 
reports  to  applicants  (whether  credit  is 
granted  or  denied  or  the  application  is 
withdrawn)  generally  need  not  comply 
with  the  notice  requirement  in  this 
section,  except  that  if  an  applicant 
makes  a  written  request  for  a  copy  of  an 
appraisal  report  prior  to  the  time  the 
report  is  routinely  provided,  the  creditor 
shall  mail  or  deliver  a  copy  of  the  report 
to  the  applicant  within  the  15-day  time 


period  specified  in  paragraph  (a)  of  this 
section. 

(2)  A  creditor  that  provides  copies  of 
appraisal  reports  pursuant  to  regulations 
of  the  National  Credit  Union 
Administration  is  not  subject  to  the 
requirements  of  this  section. 

4.  Section  202.14  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraphs  (b)(4)  and  (b)(5)  to  read  as 
follows: 

f  202.14  Enforcement,  penalties  and 
liabilities. 

•  *  «  •  « 

(h)  Penalties  and  liabilities.  *  *  * 

•  *  •  #  * 

(3)  Section  706(g)  provides  that,  if  an 
agency  responsible  for  administrative 
enforcement  is  unable  to  obtain 
compliance  with  the  act  or  this 
regulation,  it  may  refer  the  matter  to  the 
Attorney  General  of  the  United  States. 

In  addition,  if  the  Board,  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  Thrift  Supervision,  or  the 
National  Credit  Union  Administration 
has  reason  to  believe  that  one  or  more 
creditors  has  engaged  in  a  pattern  or 
practice  of  discouraging  or  denying 
applications  in  violation  of  the  act  or 
this  regulation,  the  agency  shall  refer 
the  matter  to  the  Attorney  General  of  the 
United  States  and  may  refer  a  matter  to 
the  Attorney  General  if  the  agency  has 
reason  to  believe  that  one  or  more 
creditors  has  violated  section  701(a)  of 
the  act. 

(4)  Section  706(h)  provides  that  on 
referral,  or  whenever  the  Attorney 
General  has  reason  to  believe  that  one 
or  more  creditors  are  engaged  in  a 
pattern  or  practice  in  violation  of  the  act 
or  this  regulation,  the  Attorney  General 
may  bring  a  civil  action  for  such  relief 
as  may  be  appropriate,  including  actual 
and  pimitive  damages  and  injimctive 
relief. 

(5)  Section  706(k)  provides  that  if  the 
Board,  the  Comptroller  of  the  Currency, 
the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe,  as  a  result  of  a  consumer 
complaint,  conducting  a  consumer 
compliance  examination,  or  otherwise, 
that  a  violation  of  the  act  or  this 
regulation  has  occurred  which  is  also  a 
violation  of  the  Fair  Housing  Act,  and 
the  matter  is  not  referred  to  the  Attorney 
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General  of  the  United  States,  the  agency 
shall  notify  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  and  notify  the  applicant 
that  the  Secretary  of  Housing  and  Urban 
Development  has  been  notified  and  that 
remedies  for  the  violation  may  be 
available  under  the  Fair  Housing  Act. 

•  *  •  •  • 

5.  Appendix  C  to  part  202  is  amended 
by  revising  the  first  sentence  and  by 
adding  a  new  sentence  at  the  end  of  the 
first  paragraph  of  the  introduction,  by 
adding  a  new  sentence  to  the  end  of  the 
last  paragraph  of  the  introduction,  and 
by  adding  sample  Form  C-9  in 
numerical  order  to  read  as  follows; 

Appendix  C  to  Part  202 — Sample 
Notification  Forms 

This  appendix  contains  nine  sample 
notification  forms.  •  •  •  Form  C-9  is 
designated  for  use  in  notifying  an  applicant 
of  the  right  to  receive  a  copy  of  an  appraisal 
under  §  202.5a. 

•  *  *  *  • 

•  •  *  Proper  use  of  Form  C-9  will  satisfy 
the  requirements  of  §  202.5a. 

***** 

Form  C-9 — Sample  Disclosure  of  Right  To 
Receive  a  Copy  of  an  Appraisal 

You  have  the  right  to  a  copy  of  the 
appraisal  report  obtained  in  connection  with 
your  application  for  credit  provided  that,  if 
required,  you  have  paid  for  or  are  willing  to 
pay  for  the  appraisal.  You  can  get  a  copy  of 
this  report  by  writing  to  us  at  the  address 
listed  below.  We  must  hear  from  you  no  later 
than  90  days  after  you  ere  notified  about  the 
action  taken  on  your  credit  application.  (If 
you  withdraw  your  application,  you  must 
make  your  request  for  an  appraisal  report 
within  90  days  of  the  withdrawal.)  You  can 
telephone  us,  instead  of  writing,  but  by  doing 
so  you  are  not  assured  of  preserving  your 
rights. 

(In  your  letter,  give  us  the  following 
information:] 

(Creditor's  name  and  address) 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  30, 1992. 
WiUiam  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  92-29430  Filed  12-4-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  90-CE-21-AD] 

Airworthiness  Directives;  Ail  Piper 
Aircraft  Corporation  Model  Airplanes 
Equipped  With  Wing  Lift  Struts 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 


ACTION;  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 

Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthin^s 
directive  (AD).  whi(±  would  have 
required  inspections,  corrosion 
prevention  procedures,  and  replacement 
of  the  lift  struts  on  all  Piper  Aircraft 
Corporation  (Piper)  model  airplanes 
equipped  with  wing  lift  struts.  Based  on 
comments  received  on  the  previous 
proposal  and  examination  of  all 
available  information,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  the  document  should 
be  revised  to  propose  either  replacement 
or  repetitive  inspections  of  the  wing  lift 
struts  and  forks  with  mandatory 
replacement  if  found  cracked  or 
corroded.  Two  previous  ADs  would  be 
superseded  by  the  proposed  action.  The 
proposed  actions  are  intended  to 
prevent  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  corroded 
wing  lift  struts  or  cracked  forks. 

DATES:  Comments  must  be  received  on 
or  before  February  22, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-21- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  is  applicable 
to  the  proposed  AD  may  be  obtained 
fi'om  the  Piper  Aircraft  Corporation, 

2926  Piper  Drive,  Vero  Beach,  Florida 
32960.  ‘This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Perry,  Aerospace  Engineer, 

FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349; 

Telephone  (404)  991-2910;  Facsimile 
(404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 


be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do(^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  90-CE-21-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  ^unsel.  Attention: 

Rules  Docket  No.  90-CE-21-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

AD  77-03-08,  Amendment  39-2833, 
currently  requires  a  one-time 
application  of  an  internal  corrosion 
treatment  and  five-year  repetitive 
inspections  of  the  wing  lift  struts  on 
certain  Piper  Model  airplanes.  Reports 
of  in-flight  wing  separations  on  certain 
airplanes  in  compliance  with  that  AD 
prompted  the  FAA  to  investigate  the 
service  history  of  Piper  model  airplanes 
that  incorporate  wing  lift  struts.  Service 
information  revealed  24  reports  of 
internal  corrosion  on  the  wing  lift  struts. 

Based  on  the  results  of  the 
investigation  of  those  24  service  reports, 
the  FAA  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  include  an  AD  that 
would  have  been  applicable  to  all  Piper 
model  airplanes  incorporating  wing  lift 
struts,  which  was  published  in  the 
Federal  Register  on  June  7, 1990  (55  FR 
23231),  and  subsequently  republished 
on  September  19, 1990  (55  FR  38559)  to 
allow  interested  persons  additional  time 
to  comment.  The  action  proposed  to 
supersede  AD  77-03-08  with  a  new  AD 
that  would  require  inspections, 
corrosion  prevention  procedures,  and 
replacement  of  the  lift  struts.  There  have 
b^n  15  additional  reports  of  internal 
corrosion  on  the  wing  lift  struts  since 
issuance  of  this  proposal  for  a  total  of 
39. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  The  following 
presents  commenter’s  concerns 
(opposition  or  suggestions  for 
improvement)  regarding  the  proposed 
rule,  followed  by  the  FAA’s  response: 

1.  Concern:  The  FAA’s  cost  estimate 
of  $20  million  is  low;  the  cost  is  closer 
to  $50  million. 

Response:  After  reviewing  updated 
parts  and  labor  cost  figures,  the  FAA 
concurs  that  the  fleet  cost  impact  to 
replace  the  lift  strut  assemblies  is  closer 
to  $50  million  than  $20  million; 
however,  the  FAA  has  revised  the 
proposed  AD  to  include  the  option  of 
repetitive  inspections.  The  economic 
analysis  has  been  revised  to  reflect  the 
inspections. 

2.  Concern:  The  mandatory 
replacement  of  new  sealed  lift  struts  on 
certain  Piper  model  airplanes  is  too 
expensive  and  would  impose  a  severe 
financial  burden  upon  the  general 
aviation  community. 

Response:  The  FAA  concurs  that 
mandatory  replacement  of  new  sealed 
lift  struts  on  certain  Piper  airplane 
models  would  impose  a  severe  financial 
burden  upon  the  general  aviation 
community;  and  the  proposed  rule  has 
been  revised  to  include  the  option  of 
installing  new  sealed  lift  struts  or 
inspecting  the  lift  struts  at  certain 
intervals. 

3.  Concern:  Alternative  methods  of 
compliance  such  as  x-ray  and  borescope 
inspections  of  the  lift  struts  should  be 
allowed  in  lieu  of  the  replacement  of 
new  sealed  lift  struts. 

Response:  The  FAA  concurs  that 
certain  alternative  methods  of 
compliance  may  be  accomplished  if 
they  provide  an  equivalent  level  of 
safety.  As  previously  mentioned,  the 
FAA  is  revising  the  proposed  action  to 
include  the  option  of  repetitive 
inspections  or  replacement  of  the  wing 
lift  struts  and  wing  lift  strut  forks.  FAA 
approval  of  alternative  methods  would 
have  to  be  obtained  through  standard 
procedures  specified  in  the  AD. 

4.  Concern:  The  accident  report  data 
was  not  fully  evaluated  because  there  is 
no  way  such  advanced  and  widespread 
'corrosion  could  not  be  detected  through 
compliance  with  AD  77-03-08.  In 
addition,  poor  maintenance  was  the 
reason  for  failure  of  the  lift  struts  in  the 
referenced  incidents. 

Response:  The  FAA  evaluated  the 
airplane  records  of  the  referenced 
incidents  and  found  a  record  of 
compliance  with  AD  77-03-08.  The 
FAA  does  concur  that  poor  maintenance 
could  have  contributed  to  the  lift  strut 


failure,  but  poor  maintenance  is  not  the 
sole  contributing  factor.  The  FAA  is 
revising  the  proposed  AD  to  include  the 
option  of  (1)  two-year  repetitive 
inspections  on  the  original  lift  struts;  (2) 
five-year  repetitive  inspections  on  F. 
Atlee  Dodge  lift  struts;  or  (3)  sealed  lift 
strut  installation  as  terminating  action. 

5.  Concern:  Sealed  struts  made  of 
mild  steel  are  not  corrosion-free  because 
a  hole  must  be  drilled  to  install  speed 
fairings.  Non-sealed  stainless  steel  struts 
should  be  utilized. 

Response:  The  FAA  does  not  concur 
that  non-sealed  stainless  steel  struts 
should  be  utilized  instead  of  sealed 
mild  steel  struts.  The  FAA  has  no 
knowledge  of  any  approved  non-sealed 
stainless  steel  struts  in  existence,  and 
has  determined  that,  even  if  they 
existed,  stainless  steel  would  greatly 
increase  the  cost  of  the  proposed  AD. 

The  FAA  has  also  determined  that,  if 
holes  are  drilled  in  the  struts,  then 
repetitive  inspections  should  be 
accomplished  at  two-year  intervals  on 
these  sealed  struts.  The  sealed  struts 
referenced  in  the  proposed  AD  do  not 
require  holes  to  be  drilled  for 
installation. 

6.  Concern:  Airplane  models  that  have 
complied  with  AD  77-03-08  and  are 
under  current  annual  inspection 
programs  would  not  suffer  strut  failure 
caused  by  corrosion. 

Response:  The  FAA  does  not  concur 
that  the  requirements  of  AD  77-03-08 
and  an  annual  maintenance  program 
would  solely  prevent  lift  strut  failure 
because  of  corrosion.  Tests  on  lift  struts 
where  an  oil  corrosion  inhibitor  was 
utilized  revealed  that  corrosion 
persisted  when  the  airplane  was 
exposed  to  certain  environments. 

7.  Concern:  A  drain  hole  should  be 
installed  in  the  lift  strut  of  the  affected 
airplanes. 

Response:  The  FAA  does  not  concur 
that  a  drain  hole  is  an  adequate  solution 
since  the  testing  has  revealed  that  the 
struts  subjected  to  an  adverse 
environment  will  corrode  even  if  a  drain 
hole  was  installed  in  the  strut. 

8.  Concern:  More  damage  is  done  to 
the  airplane  by  assembly  and 
reassembly  than  by  flying,  and  that 
replacement  of  undamaged  lift  struts 
would  fall  under  this  category. 

Response:  The  FAA  does  concur  that 
some  damage  may  occur  if  yearly 
removal  of  the  struts  is  required,  but  the 
safety  benefits  of  the  detection  and 
correction  of  corroded  lift  struts  far 
outweigh  the  assembly  and  disassembly 
risks.  The  proposed  AD  revision  will 
include  inspections  every  two  to  five 
years  or  a  one-time  replacement  with 
sealed  lift  struts. 


9.  Concern:  Proper  maintenance  by  a 
competent  mechanic  would  eliminate  or 
greatly  reduce  the  need  for  mandatory 
replacement  of  the  lift  struts. 

Response:  The  FAA  concurs  that  a 
diligent  maintenance  program  could 
greatly  reduce  the  need  for  the 
replacement  of  the  lift  struts.  However, 
it  is  not  practicable  for  the  FAA  to 
exclude  from  AD  actions  those  operators 
who  have  done  a  superior  job  of 
maintaining  their  airplanes.  This  would 
be  extremely  difficult,  if  not  impossible, 
for  the  FAA  to  track  and  verify. 

10.  Concern:  A  more  permanent 
coating  should  be  installed  on  the  wing 
lift  struts  and  a  heavier  wall  tube  should 
be  added. 

Response:  The  FAA  does  not  concur 
that  the  solution  to  the  problems 
presented  by  the  referenced  incidents  is 
applying  a  more  permanent  coating  to 
the  wing  lift  struts  and  utilizing  a 
heavier  wall  tube.  Based  on  recently 
conducted  environmental  tests,  the 
sealed  struts  are  the  long-term  solution. 

The  FAA  has  examined  all  available 
information  related  to  the  incidents 
described  above  including  the 
comments  discussed  above,  and  has 
determined  that  the  proposal  should  be 
revised.  The  FAA  has  determined  that 
the  proposal  should  include  the 
following: 

•  The  actions  of  AD  81-25-05,  which 
consist  of  repetitive  inspections  of  the 
wing  lift  strut  forks  on  certain  Piper 
model  airplanes.  This  AD  would  be 
superseded  by  the  proposed  AD. 

•  The  option  of  either  inspecting  the 
wing  lift  struts  for  corrosion  and  the 
wing  lift  strut  forks  for  cracks  every  two 
years  or  replacing  the  wing  lift  struts 
and  wing  lift  strut  forks  with  new  sealed 
struts  and  forks. 

•  The  option  of  extending  the 
repetitive  inspection  interval  from  2  to 
5  years  if  F.  Atlee  Dodge  wing  lift  struts 
and  wing  lift  strut  forks  are  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA4635NM. 

Piper  has  issued  Service  Bulletin  (SB) 
No.  910A,  dated  October  10, 1989,  and 
SB  No.  528D,  dated  October  19, 1990, 
which  specify  inspection  and 
replacement  procedures  for  wing  lift 
strut  assemblies  on  certain  Piper  model 
airplanes.  These  service  bulletin 
procedures  include  instructions  for 
inspecting  and  replacing  the  wing  lift 
struts  and  wing  lift  strut  forks. 

The  FAA  has  reviewed  all  available 
information  related  to  this  subject 
including  the  referenced  service 
information,  and  has  determined  that 
AD  action  should  be  taken  to  prevent  in¬ 
flight  separation  of  the  wing  from  the 
airplane  caused  by  corroded  wing  lift 
struts  or  cracked  forks. 
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Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  model 
airplanes  that  incorporate  wing  lift 
struts  and  wing  lift  strut  forks  of  the 
same  type  design,  the  proposed  AD 
would  require  either  repl^ment  or 
repetitive  inspections  of  the  wing  lift 
struts  and  wing  lift  strut  forks.  Tne 
proposed  actions  would  be 
accomplished  in  accordance  with  the 
previously  referenced  service 
information. 

The  FAA  estimates  that  22,000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  8  workhours 
per  airplane  to  accompUim  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  lift  strut  and  lift 
strut  fork  inspections  on  U.S.  operators 
is  estimated  to  be  $9,680,000.  AD  77- 
03-08  currently  requires  the  same 
inspections  on  the  wing  lift  struts  and 
AD  81-25-05  currently  requires  the 
same  inspections  on  the  wing  lift  strut 
forks.  B(4h  of  these  ADs  woidd  be 
superseded  by  the  proposed  action,  but 
the  cost  impact  of  tne  initial  inspec^ons 
proposed  by  this  action  upon  U.S. 
operators  would  be  the  same 
($9,680,000)  as  is  currently  required  by 
the  superseded  actions.  The  only 
difierrace  between  the  requirements  of 
the  superseded  ADs  and  t^  proposed 
AD  is  the  option  of  eliminati^  or 
reducing  the  number  of  repetitive 
inspections  by  installing  certain  wing 
lift  struts  and  wing  lift  strut  forks. 

The  compliance  times  for  the 
proposed  AD  are  presented  in  calendar 
time  instead  of  hours  time-in-service 
(US),  except  for  one  particular  instance. 
The  FAA  has  determined  that  a  calendar 
time  for  compliance  is  the  most 
desirable  method  because  operators  of 
the  affected  airplanes  have  already 
established  inspection  programs  for  the 
struts  and  fmks  through  AD  77-03-06, 
Amendment  39-2833,  and  AD  81-25- 
05.  Amendment  39-4276,  which  would 
both  be  superseded  by  the  proposed  AD. 
The  calendar  time  compliance  would 
allow  these  operators  to  maintain  the 
inspection  programs  established  by 
these  two  previous  ADs.  The  one 
particular  instance  where  hours  TIS  is 
utilized  is  the  exact  compliance  time 
referenced  in  AD  81-25-05. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  amcmg  the 
various  levels  of  government.  Therefore, 
in  accmdance  with  Executive  Oder 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule’*  under  Executive  Older  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doomt  at  the 
location  provided  under  the  caption 
“ADDRESSES". 

List  of  Sdl^ects  in  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39~AlftWOfyTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(s).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  77-03-08,  Amendment 
39-2833,  and  AD  81-25-05, 
Amendment  39-4276,  and  adding  the 
following  new  AD: 

Piper  Aircraft  Corporatioii:  Docket  No.  90- 
CE-21-AD. 

AppJicabiJJtjr:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 

SaMNo. 

J-2  Sailm . 

500  Vwough  1975. 

J-3,  NE-1.  and  L- 

4. 

J-4  Seiim . 

Alt  sertai  numbers. 

4-401  IhfDugb  4-1649. 

J-«.  J-5C.  L-14. 
AE-l.mdHE- 
1  Seiles. 

S-1  through  5-1389. 

PA-11  Sedm _ 

11-1  through  11-1878. 

PA-12  Sertm _ 

12-1  mrough  12-4036. 

PA-14  Setfes _ 

14-1  8«ough  14-523. 

PA-15  ..... 

15-1  through  15-388. 

PA-W _ 

16-1  through  15-738. 

PA-17 _ 

17-1  forough  17-215. 

PA-18  and  PA- 

15-1  through  15-8309025. 

18A 

1800001  Vtrough  1800032, 
and  1809034  through 

1809040. 

Modats 

Sertai  No. 

PA-19 . . 

15-1, 19-2.  and  19-3. 

PA-20  Sertm  . . 

20-1  through  20-1121. 

PA-22  Sertm _ _ 

22-1  through  22-9848. 

PA-25  Sertm - 

25-1  through  25-8156024. 

Compliance;  Required  initially  within  the 
next  30  calendar  days  after  the  effective  dale 
of  this  AD,  unless  already  accomplished 
within  the  last  12  calendar  months 
(accomplishment  of  AD  77-03-08  and  AD 
81-25-05,  which  are  both  superseded  by  this 
AD),  and  thereafter  as  indicated. 

To  prevent  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  corroded  wing 
lift  struts  or  cracked  forks,  accomplish  the 
following: 

(a)  Remove  the  wing  lift  struts  in 
accordance  with  the  applicable  maintenance 
manual,  and  accomplUh  the  actions  of  either 
paragraph  (aKD.  (a)(2).  (aK3).  or  (aM4)  beknr. 

(1)  Inspect  the  wing  lift  struts  for  corrosion 
in  accordance  with  the  instructions  in  either 
Piper  Service  Bulletin  (SB)  Na  528D.  dated 
O^ober  19. 1990,  or  Piper  SB  No.  910A. 
dated  October  10, 1989,  whichever  is 
applicable. 

Note  1:  Inspection  methods  such  as  x-ray 
or  horoscope  may  be  utilized  provided  ftiey 
are  approved  as  an  alternative  method  of 
compliance  in  accordance  with  the 
proc^ures  specified  in  paragraph  (f)  of  this 
AD. 

(1)  If  corrosion  is  not  found,  reinqwct  at 
intervals  not  to  exceed  2  calendar  3reon. 

(ii)  If  corrosion  is  found,  prior  to  further 
fli^t,  accomplish  either  paragraph  (8H2). 
(a)(3),  or  (aK4)  of  this  AD. 

(iii)  If  holm  have  been  drilled  in  sealed 
struts  to  attach  cuffs,  door  clips,  or  other 
hardware,  reiiupect  the  wing  lift  struts  at 
intervals  not  to  exceed  2  calendar  years. 

(2)  Install  original  equipment  manufacturer 
(C£M)  part  number  wing  lift  struts  or  FAA- 
approved  equivalent  wing  lift  struts  that  have 
bmn  inspected  and  found  airworthy.  Inspect 
these  wing  lift  struts  as  specified  in 
paragraph  (aKl)  of  this  AD  at  intervals  not  to 
exce^  2  calmdar  years. 

(3)  Install  new  sealed  wing  lift  strut 
assemblim  (part  numbers  m  specified  in 
Piper  SB  Na  528D  or  Piper  SB  Na  910A)  or 
Univair  FAA  Parts  Manufacturer  Approved 
(PMA)  equivalent  wing  lift  strut  assemblim 
on  ea^  wing. 

Note  2:  These  new  sealed  wing  lift  strut 
assemblim  contain  both  a  sealed  strut  and 
redesigned  fork. 

(4)  Install  P.  Atlee  Dodge  wing  lift  struts  in 
accordance  with  the  Instructions  to 
Supplemental  Type  Certificate  (STC) 
SA4635NM.  and  inspect  the  wing  lift  struts 
m  specified  in  perapafdi  (aMl)  of  diis  AD  at 
intervals  not  to  exc^  5  calendar  years. 

(b)  Remove  the  wing  lift  strut  forks  and 
accomplish  the  actions  of  either  paragraph 
(bKD.  (bK2).  (bK3).  or  (bK4)  below: 

(1)  Inspert  the  wing  lift  strut  forks  using 
currently  approved  magnetic  procedurm. 

(i)  If  no  cracks  are  fbwd,  reinspect  at 
intervals  not  to  exceed  500  hours  time-in¬ 
service  (TIS)  and  replace  the  lift  strut  forks 
at  the  time  specified  in  either  paragraph 
(bMDdMA)  or  (bKlKiHB)  below: 
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(A)  If  airplane  is  or  has  been  equipped  with 
floats,  up>on  the  accumulation  of  1,000  hours 
TIS. 

(B)  If  airplane  has  never  been  equipped 
with  floats,  upon  the  accumulation  of  2,000 
hours  TIS. 

(ii)  Replacement  parts  shall  be  of  the  same 
part  number  of  the  existing  part  and  shall  be 
manufactured  with  rolled  threads  or  an  FAA- 
approved  equivalent  part.  Lift  strut  forks 
manufactured  with  machined  (cut)  threads 
shall  not  be  utilized. 

(iii)  If  cracks  are  found,  prior  to  further 
flight,  install  forks  as  specified  in  either 
paragraph  (b)(2),  (b)(3),  or  (b)(4)  of  this  AD. 

(2)  Install  OEM  part  number  wing  lift  strut 
forks  that  have  been  inspected  and  found 
airworthy.  Reinspect  using  currently 
approved  magnetic  procedures  at  intervals 
specified  in  paragraph  (b)(1)  of  this  AD. 

(3)  Install  new  sealed  wing  lift  strut 
assemblies  (part  numbers  as  specified  in 
Piper  SB  No.  S28D  or  Piper  SB  No.  91 OA)  or 
Univair  FAA  PMA  equivalent  wing  lift  strut 
assemblies  on  each  wing.  The  installation  of 
these  assemblies  may  have  already  been 
accomplished  in  accordance  with  paragraph 
(a)(3)  of  this  AD. 

(4)  Install  F.  Atlee  Dodge  wing  lift  strut 
forks  in  accordance  with  the  instructions  to 
STC  SA4635NM. 

(c)  The  installation  of  new  sealed  wing  lift 
strut  assemblies  as  specified  in  paragraphs 
(a)(3)  and  (b)(3)  of  this  AD  is  considered 
terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  The  installation  of  F.  Atlee  Dodge  wing 
lift  strut  forks  as  specified  in  paragraph  (b)(4) 
of  this  AD  is  considered  terminating  action 
for  the  repetitive  inspection  requirement  of 
paragraph  (b)(1)  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite  210C. 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  t^d  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(g)  All  persons  aftected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Pipwr  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach. 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(h)  This  amendment  supersedes  AD  77- 
03-08,  Amendment  39-2833,  and  AD  81-25- 
05,  Amendment  39-4276. 


Issued  in  Kansas  City,  Missouri,  on 
December  1, 1992. 

Dwight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate 
Aircraft  Certification  Service. 

[FR  Doc.  92-29545  Filed  12-04-92;  8:45  am] 
BILUNO  CODE  4ai0-1S-H 


14CFR  Part  39 

[Docket  No.  92-ANE-15] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT80-200  Series  Turbotan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Pratt  &  Whitney  JT8D-200  series 
turbofan  engines.  This  proposal  would 
require  installation  of  improved  high 
ressure  turbine  (HPT)  containment 
ardware.  This  proposal  is  prompted  by 
reports  of  HPT  ^aft  fractures  causing 
uncontained  HPT  failures.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the 
aircraft  resulting  from  uncontained 
engine  debris  fmlowing  an  HPT  shaft 
firacture. 

DATES:  Comments  must  be  received  by 
January  6, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-15, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publications 
Department,  400  Main  St.,  East  Hartford. 
Connecticut  06108.  This  information 
may  be  examined  at  the  FAA,  Office  of 
Assistant  Chief  Counsel,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Golinski,  Engine  Certification 
Office,  ANE-140,  FAA,  New  England 
Region,  Engine  and  Propeller 
Ehrectorate,  Aircraft  Certification 
Service,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299,  telephone  (617)  273-7121;  fax 
(617)  270-2412. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to  ; 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
tliey  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-ANE-15.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  92-ANE-15, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  six  high 
pressure  turbine  (HPT)  shaft  fractures 
on  Pratt  &  Whitney  (Pl^  Model  JT8D- 
200  series  tu.bofan  engines.  Thrm  of  the 
six  reported  incidents  were  uncontained 
events.  In  one  event  uncontained  engine 
debris  damaged  the  other  engine  on  the 
aircraft.  The  FAA  has  determined  that 
failure  of  the  HPT  shaft  can  result  in 
turbine  overspeed  and  firactures  of  the 
first  stage  turbine  blades.  These 
fractures  can  result  in  blade  fragments 
penetrating  the  engine  case  and  causing 
aircraft  damage.  The  FAA  has  also 
determined  that  installation  of 
improved  containment  hardware  is 
required  to  minimize  the  consequences 
of  shaft  failures.  This  condition,  if  not 
corrected,  can  result  in  damage  to  the 
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aircraft  resulting  from  imcontained 
engine  debris  following  an  HPT  shaft 
fracture. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Pratt  & 

Whitney  Alert  Service  Bulletin  (ASB) 

No.  6053,  Revision  4,  dated  September 
11, 1992,  that  describes  procedures  for 
installation  of  improved  HPT 
containment  hardware. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  improved  HPT 
containment  hardware  at  the  next  shop 
visit  but  not  later  than  January  1, 1998. 
Based  on  the  historical  PW  JT8D-200 
series  engine  shop  visit  rate,  the 
proposed  5  year  program  with  an  end 
date  of  January  1, 1998,  would  provide 
a  rate  of  fleet  installation  which 
minimizes  the  possibility  of  forced 
engine  removals  while  addressing  the 
safety  issues  involved.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  2,432  PW 
JTBD-200  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,041  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposal  AD,  that  it 
would  take  approximately  41  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  would  cost 
approximately  $18,405  per  engine. 

Based  on  these  figures,  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $21,507,060. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedmes  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 


obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

{39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  Jk  Whitney:  Docket  No.  92-ANE-15. 

Applicability:  Pratt  k  Whitney  (PW)  Model 
JT8D-209.  -217,  -217A,  -217C.  and  -219 
turbofan  engines,  as  listed  in  paragraph  1(a) 
of  PW  Alert  Service  Bulletin  (ASB)  No.  6053, 
Revision  4,  dated  September  11, 1992, 
installed  on  but  not  limited  to  McDonnell 
Douglas  MD80  and  Boeing  727  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  uncontained  engine  debris  following  a 
high  pressure  turbine  (HPT)  shaft  firacture, 
accomplish  the  following: 

(a)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  but  not  later  than  January  1, 
1998,  install  the  improved  HPT  containment 
hardware  described  in,  and  in  accordance 
with  the  Accomplishment  Instructions  of, 

PW  ASB  No.  6053,  Revision  4,  dated 
September  11, 1992.  Previous  installation  of 
HPT  containment  hardware  done  in 
accordance  with  PW  ASB  No.  6053,  dated 
November  7, 1991,  Revision  1,  dated 
February  3, 1992,  Revision  2,  dated  March 
31. 1992,  and  Revision  3,  dated  May  IS. 

1992,  are  considered  an  alternate  method  of 
compliance  to  this  AD. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 
mating  engine  flanges  or  the  removal  of  a 
disk,  hub,  or  spool. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Insp^or,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

NOTE;  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1992. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Sendee. 

(FR  Doc.  92-29587  Filed  12-4-92;  8:45  am] 
BNJJNQ  CODE  4ai0-tS-M 


14  CFR  Part  39 

[Docket  No.  92-ANE-061 

Airworthiness  Directives;  Pratt  A 
Whitney  PW4000  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION;  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  PW4000  series  engines,  that 
currently  requires  modification  of  the 
aircraft  engine  idle  system  wiring  to 
preclude  the  availability  of  minimum 
idle  inflight  and  deactivation  of  the  high 
pressure  compressor  (HPC)  secondary 
flow  control  valves.  This  action  would 
eliminate  the  requirement  to  deactivate 
the  HPC  secondary  flow  control  valves 
on  all  engines,  and  limit  the 
requirement  to  modify  the  aircraft  . 
engine  idle  system  writing  to  those 
engines  which  are  not  equipped  with  an 
improved  electronic  engine  control 
(EEC).  This  proposal  is  prompted  by  the 
development  of  new  EEC  software  ffiat 
provides  for  more  cooling  flow  at  lower 
idle  speeds,  and  by  test  results  showing 
that  the  deactivation  of  the  HPC 
secondary  flow  control  valves  is  not 
necessary.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
HPC  failure  caused  by  excessive  blade 
tip  to  airseal  interference,  which  can 
result  in  total  loss  of  engine  thrust. 
DATES:  Comments  must  be  received  by 
January  6, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-06, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplanes,  Post 
Office  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  Massachusetts. 

FOB  FURTHER  S^ORMATION  CONTACT: 

Chris  Gevriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Engine  &  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803-5299; 
telephone  (617)  273-7084;  fax  (617) 
270-2412. 

SUPPLEMENTARY  MFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commrmications 
should  identify  the  Rules  Elocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

roposals  contained  in  this  notice  may 

e  Ranged  in  light  of  the  comments 
received. 

Commenters  are  specifically  invited 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-ANE-06.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-ANE-06, 12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803-5299. 


Discussion 

On  August  28, 1990,  the  FAA  issued 
AD  90-20-11,  Amendment  39-6682  (55 
FR  37316),  to  require  the  modification 
of  the  aircraft  engine  idle  system  wiring 
and  the  deactivation  of  the  high 
pressure  compressor  (HPC)  secondary 
flow  control  valves  on  certain  Pratt  & 
Whitney  PW4000  series  turbofan 
engines.  That  action  was  prompted  by 
five  engine  failures  while  undergoing 
production  acceptance  testing  at  the 
engine  manufacturer’s  facility  and  by 
two  additional  inflight  engine  failures 
experienced  during  a  specialized  flight 
test  program.  All  failed  engines 
exhibit^  excessive  HPC  blade  tip  to 
airseal  interference,  resulting  in 
substantial  loss  of  outer  airseal  material 
firom  the  ninth  through  fifteenth  stages 
of  the  HPC  An  investigation  had 
identified  that  HPC  blade  to  tip  airseal 
clearances  were  insufficient  to  ensure 
proper  engine  operation  during  rapid 
acceleration  to  takeoff  power  when  that 
acceleration  was  preceded  by  several 
minutes  of  operation  at  takeoff  power 
and  minimum  idle  rotor  speed 
sequentially.  At  minimum  rotor  idle 
speed  the  compressor  bore  internal 
cooling  flow  was  insufficient  to  provide 
the  necessary  compressor  rotor  thermal 
contraction.  During  rapid  acceleration  to 
takeoff  power,  the  blade  tip  to  airseal 
clearances  were  insufficient  to  prevent 
excessive  blade  tip  rubbing.  For  this 
reason,  higher  inflight  engine  idle  rotor 
speeds  were  needed  to  assure  proper 
HPC  bore  cooling  airflow.  Although  no 
revenue  service  engine  failures  have 
been  reported,  the  flight  test  failures 
confirm  that  certain  inflight  operating 
profiles  can  occur  which  produce 
excessive  blade  tip  to  airseal 
interference.  That  condition,  if  not 
corrected,  could  result  in  an  HPC  failure 
caused  by  excessive  blade  tip  to  airseal 
interference,  which  can  result  in  total 
loss  of  engine  thrust. 

Since  the  issuance  of  that  AD, 
additional  test  data  have  been  generated 
that  show  that  deactivation  of  the  HPC 
secondary  flow  control  valves  is  not 
necessary.  The  data  indicate  that  there 
is  sufficient  flow  leakage  bypassing  the 
9th  stage  inner  airseal  to  provide  for 
adequate  HPC  secondary  flow.  This 
cooling  airflow  assures  proper  HPC 
rotor  thermal  contraction.  The  amount 
of  the  cooling  airflow  provided  by  the 
leakage,  however,  is  essentially  equal  to 
the  airflow  provided  by  deactivating  the 
HPC  secondary  control  valves,  which  is 
one  of  the  requirements  of  the  current 
AD.  Thus,  the  same  initial  blade  tip  to 
shroud  clearance  is  available  prior  to  a 
rapid  engine  acceleration  to  takeoff 
power  from  low  rotational  speeds 


without  the  need  to  deactivate  these 
valves.  Additionally,  a  new  variable 
stator  vane  (VSV)  control  schedule  has 
been  developed  that  has  been 
incorporated  into  improved  electronic 
engine  controls.  This  new  VSV  control 
schedule  provides  for  adequate  HPC 
secondary  cooling  flow  without  the 
need  to  maintain  the  idle  speed  at 
higher  levels,  as  required  by  the  current 
AD.  Engines  equipped  with  the  new 
VSV  control  schedule  are  no  longer 
required  to  have  the  aircraft  engine  idle 
system  wiring  modified. 

Engines  with  the  HPC  secondary  flow 
control  valves  deactivated  and  the 
aircraft  engine  idle  system  wiring 
modified  in  accordance  with  the  current 
AD  are  precluded  from  attaining  idle 
rotational  speed  inflight  below 
Approach  Idle.  This  necessitates  engine 
operation  at  higher  rotational  speed  and 
burdens  the  operator  with  increased  fuel 
consumption.  Relieving  operators  of  this 
requirement  provides  operational 
advantages  and  cost  savings.^while 
maintaining  an  equivalent  level  of 
safety. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-20-11  and  eliminate 
the  requirement  to  deactivate  the  HPC 
secondary  flow  control  valves.  This 
proposed  AD  would  also  reduce  the 
number  of  afrected  engines  to  only  those 
engines  which  are  not  equipped  with 
the  improved  EEC’s  as  identified  by  part 
numbers. 

There  are  approximately  204  engines 
of  the  affected  design  that  are  installed 
on  aircraft  of  U.S.  registry.  The  FAA 
estimates  that  the  proposed  change  will 
decrease  fuel  consumed  by  the  affected 
engines  by  about  0.7%,  or  an  estimated 
cost  per  year  per  engine  of  $52,500. 
Relieving  operators  of  this  burden  will 
save  approximately  $10,710,000  per 
year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^€iration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule’’  \mder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgatad,  will 
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not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6682  (55  FR 
37316,  September  11, 1990),  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Pratt  k  Whitney:  Docket  No.  92-ANE-06. 
Supersedes  AD  90-20-11,  Amendment  39- 
6682. 

Applicability:  Pratt  &  Whitney  PW4050, 
PW4052.  PW4056.  PW4060.  and  PW4060A 
model  turbofon  engines  equipped  with 
electronic  engine  control  (ETC)  Part  Numbers 
50D437.  50D821,  50D823,  SlDOll,  and 
S1D012,  installed  on  but  not  limited  to 
Boeing  747  and  767  aircraft. 

CMtnpliance:  Required  within  30  calendar 
days  after  the  effective  date  of  this 
airworthiness  directive  (AD),  unless 
accomplished  previously. 

To  prevent  a  high  pressure  compressor 
(HPC)  failure  cau^  by  excessive  blade  tip 
to  airseal  interference,  which  can  result  in 
total  loss  of  engine  thrust,  accomplish  the 
following: 

(a)  Incorporate  the  requirements  of  Boeing 
Commercial  Airplanes  Alert  Service  Bulletin 
(ASB)  747-73A20S5,  dated  June  8, 1990,  on 
PW4000  powered  Boeing  747-400  aircraft,  so 
tht  the  minimum  inQight  rotational  speed 
(rpm)  of  the  low  pressure  rotor  is  limited  to 
Approach  Idle  rpm. 

(b)  Incorporate  the  requirements  of  Boeing 
Commercial  Airplanes  ASB  767-73A0033, 
dated  June  5, 1990,  on  PW4000  powered 
Boeing  767-200/-300  aircraft,  so  that  the 
minimum  rotational  speed  of  the  low 
pressure  rotor  inflight  is  limited  to  Approach 
Idle  rpm. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office,  FAA,  Engine  ft  Impeller 
Directorate.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ftx>m  the  Seattle 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1992. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-29588  Filed  12-4-92;  8:45  am] 
BHJJNQ  CODE  4aiO-13-M 


14  CFR  Part  71 

[Airapaca  Docket  No.  92-ACE-D3] 

Proposed  Designation  of  Transition 
Area;  Burlington,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
designate  a  700-foot  transition  area  at 
Burlington.  Kansas,  to  provide 
controlled  airspace  for  aircraft  executing 
a  new  instrument  approach  procedure 
to  the  Coffey  County  Airport, 

Burlington,  Kansas,  utilizing  the 
Burlington  non-directional  beacon  as  a 
navigational  aid. 

DATES:  Comments  must  be  received  on 
or  before  February  5, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager.  System 
Management  Branch,  Air  Traffic 
Division.  ACE-530,  601  East  12th  Street, 
Kansas  City,  Missouri  64106,  Telephone 
(816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region.  Federal 
Aviation  Administration,  room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri.  An  informal  docket  may  be 
examined  at  the  Office  of  the  Manager. 
System  Management  Branch,  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Camine,  Airspace  Specialist, 
System  Management  Branch,  Air  Traffic 
Division.  AC^530,  FAA,  Central 


Region,  601  East  12th  Street.  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposals.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number, 
and  be  submitted  in  duplicate  to  the 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  Qty,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 

System  Management  Branch.  601  East 
12th  Street,  Kansas  City,  Missouri 
64106,  or  calling  (816)  426-3408. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRM’s  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
designate  a  700-foot  transition  area  at 
Burlington,  Kansas.  To  enhance  airport 
usage,  a  new  instrument  approach 
procedure  is  being  develop^  for  the 
Cofiey  County  Airport,  Burlington, 
Kansas,  utilizing  the  Burlington  non- 
directional  beacon  as  a  navigational  aid. 
This  navigational  aid  will  provide  new 
navigational  guidance  for  aircraft 
utilizing  the  drport.  The  establishment 
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of  a  new  instrument  approach 
procedure  based  on  this  navigational  aid 
entails  designation  of  a  transition  area  at 
Burlington,  Kansas,  at  and  above  700 
feet  above  ground  level.  Transition  areas 
are  design^  to  contain  IFR  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  terminal  and 
enroute  environment.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Transition 
areas  are  published  in  Section  71.181  of 
FAA  Order  7400.7A,  dated  November  2, 
1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  transition  area  listed  in 
this  document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
“signihcant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71-^AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  71.181  Designation  of  Transition 
Areas 

***** 

ACE  KS  TA  Burlington,  Kansas  [New] 

Coffey  County  Airport 

(lat.  38“18'00"  N,  long.  95’’43'18"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  nautical 
mile  radius  of  Coffey  County  Airport  and 
within  2.5  nautical  miles  each  side  of  the 
186®  bearing  from  the  Coffey  County  Airport 
extending  from  the  6  nautical  mile  radius  to 
7  nautical  miles  south  of  the  airport. 
***** 

Issued  in  Kansas  City,  Missouri,  on 
October  28, 1992. 

Clarence  E.  Newbem, 

Manager,  Air  Traffic  Division,  Centra]  Region. 
[FR  Doc.  92-29581  Filed  11-4-92;  8:45  am] 
sttuNO  cone  mio-is-m 


14  CFR  Part  71 

[Airspac*  Docket  No.  92-ANiyi-23] 

Proposed  Amendment  to  Coppertown 
Control  Zone;  Coppertown,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
amend  the  Coppertown  Control  Zone, 
Coppertown,  Montana,  from  full-time  to 
part-time.  A  reduction  in  personnel 
staffing  of  the  Butte  Flight  Service 
Station  has  resulted  in  weather 
observations  not  being  available  24 
hours-a-day.  This  action  would  bring 
publications  up-to-date  giving 
continuous  information  to  the  aviation 
public. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 

Docket  No.  92-ANM-23, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056,  Telephone:  (206)  227- 
2530. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-23, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2537. 


SUPPUEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 

“Comments  to  Airspace  Docket  No.  92- 
ANM-23.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’S 
Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describe  the  application  procedure. 

The  Proposal 
The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Cop{}ertown  Control  Zone, 
Coppertown,  Montana,  from  full-time  to 
part-time.  A  reduction  in  personnel 
staffing  at  the  Butte  Flight  Service 
Station  has  resulted  in  weather 
observations  not  being  available  24 
hours-a-day;  therefore,  full-time  control 
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zone  services  will  not  be  available.  The 
amendment,  if  adopted,  would  allow  for 
changes  in  the  hours  of  effectiveness  by 
issuance  of  Notices  to  Airmen  when 
minor  variations  in  time  of  designation 
are  anticipated.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Control  zones  are 
published  in  section  71.171  of  FAA 
Order  7400.7A  dated  November  2, 1992. 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
.71.1.  The  omtrol  zone  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulaticm  only  involves  an 
established  body  of  terdmical 
regulations  for  whidi  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “mafor  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSnbfocts  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

The  PnqxMed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71--(AMEN0E0] 

1.  The  authority  citation  for  14  CFR 
part  71  continvies  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348(a).  1354(a). 
1510;  E.0. 10854,  24  PR  9565,  3  CFR,  1959-  ^ 
1963  Comp..  P.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1  (Amended) 

2.  The  incorporation  by  refwence  in 
14  CFR  71.1  of  the  Federal  Avie^ion 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows; 

Section  71.17J  Designation  of  Control 
Zones 

•  •  •  •  * 

ANM  MT  CZ  CoppertswB,  MT  (Revised) 
Butte,  Bert  Mooney  Airport,  MT 


(lat.  45'‘5ri2''N.  long.  112*29'48^  W) 
Coppertown  VORTAC  (lat.  46*01'58”  N.  long. 

112®44'50~W) 

Within  8  4.3-mile  radius  of  the  Bert 
Mooney  Airport,  and  within  1.8  miles  each 
side  of  the  Coppertown  VORTAC  115*  radial 
extending  from  the  4.3-01118  radius  to  the 
VORTAC,  and  within  2.7  oiilas  aach  side  of 
the  Bert  Mooney  Airport  Runway  15  localizer 
course  extending  from  the  4.3-niile  radius  to 
11.4  miles  northwest  of  the  airport  This 
control  zona  shall  be  effective  during  the 
specified  dates  and  times  established  in 
advance  by  a  Notice  of  Airmen.  The  effsctive 
date  and  time  thereafter,  will  be  continuously 
published  in  the  airport/Eaciiity  directory. 

•  •  •  •  • 

Issued  in  Seattle,  Washington,  on 
November  10, 1992. 

Helen  M.  Parke, 

Assistant  Manager.  Air  Traffic  Division. 

(PR  Doc.  92-29582  Filed  12-4-92;  8:45  ami 
aajjNQ  cooe  me-is-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Rataaea  No.  34-31533;  tntomatkMuri  Sartaa 
Raleaaa  No.  499;  Filo  No.  87-38-92) 

RIN  3235-AF72 

Access  to  Nonpublic  biformstlon  In  the 
Commission’s  Possession 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  Rule 
24C-1  under  tbs  Securities  Exchange 
Act  of  1934.  Under  a  recent  amendment 
of  the  Exchange  Act.  section  24(c) 
permits  the  Commission,  in  its 
discretion  and  upon  a  showing  that 
such  information  is  needed,  to  provide 
information  in  its  possession  to  such 
persons,  domestic  and  foreign,  as  the 
Commission  by  rule  deems  appropriate 
if  the  person  receiving  such  information 
provides  such  assurances  of 
confidentiality  as  the  Commission 
deems  appropriate.  The  proposed  rule  is 
intended  to  complement  the 
Commission’s  current  access  program 
and  to  implement  section  24(c).  It 
would  designate  categories  of  domestic 
and  foreign  governmental  authorities, 
self-regulatory  organizations  and  other 
specified  persons  now  participating  in 
the  Conunission’s  current  prc^am  as 
persons  who  may  be  provided  access  to 
nonpublic  information  in  the 
commission’s  possession. 

DATES:  Comments  to  be  received  on  or 
before  January  21, 1993. 

ADDRESSES;  All  comments  should  be 
submitted  in  tripUcate  and  addressed  to 


Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commissicm,  450  Fifth 
Street  NW.,  Washington,  DC  20549.  Ail 
comments  should  refer  to  File  No.  S7- 
36-92  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Nash,  (202)  272-2070,  or  Anne  H. 
Sullivan,  (202)  272-7525,  Office  of 
General  Counsel. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Rule 

A.  Backhand 

The  International  Securities 
Enforcement  Coc^ration  Act  of  1990 
(Pub.  L.  101-550, 104  Stat.  2714) 
(hereinafter  “ISECA”)  amended  section 
24  of  the  Securities  Exchange  Act  of 
1934  (the  “Exchange  Act”)  by  adding 
new  subsection  (c),  15  U.S.C.  78x(c), 
which  generally  provides  that  the 
Commission  may  provide  information 
in  its  possession  to  such  persons,  both 
domestic  and  foreign,  as  the 
Commission  by  rule  deems  appropriate 
if  the  person  receiving  the  information 
provides  appropriate  assurances  of 
conftdentiality. 

The  amendment  was  recommended 
by  the  Commission  to  make  explicit  the 
Commission’s  authority  with  respect  to 
the  provision  of  documents  and  other 
information  to  appropriate  foreign  and 
domestic  authorities.' 

As  a  general  matter,  documents  and 
other  information  obtained  by  the 
Commission  in  the  course  of 
examinations  or  investigations,  unless 
made  a  matter  of  public  record,  are 
deemed  confidential,  and  neither  such 
documents  or  information  nor  any  other 
nonpublic  records  of  the  Commission 
may  be  disclosed  unless  the 
Commission  or  tlie  General  Counsel, 
pursuant  to  delegated  authority, 
authorizes  such  disclosure  as  not  being 
contrary  to  the  public  interest.* 
However.  Rule  30-4(a)(7)  of  the 
Commission's  Rules  of  Organization  and 
Program  Management  authorizes  the 
Director  of  the  Division  of  Enforcement, 
or  sudi  other  persons  as  the  Chairman 
of  the  Commission  may  designate,  to 
provide  access  to  nonpublic  materials  in 


’  See  Memorandum  of  the  Securities  and 
Exchange  Commission  in  Support  of  the 
International  Securities  Enforcement  Cooperation 
Act  of  1SS9.  reprinted  in  H.R.  Rep.  Na  240, 101st 
Cong..  1st  Sess.  21  (1909). 

*  See  Rule  122  under  the  Securities  Act  of  1933, 
f7  CFR  230.122  ("Semrities  Act’*);  Rule  0-4  under 
the  Exchange  Act  17  CFR  240.0-4:  Rula  104^ 
under  the  Public  Utility  Holding  Company  Act  of 
1935, 17  CFR  250.104(c):  and  Rule  0-6  under  the 
Trust  Indenture  Act  of  1939. 17  CFR  200.0-6. 
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the  Commission’s  enforcement  and 
regulatory  files  to  domestic  and  foreign 
governmental  authorities,  self-regulatory 
organizations  and  other  specified 
persons.^ 

As  a  result  of  the  enactment  of  the 
ISECA  legislation,*  the  Commission  is 
publishing  for  public  comment 
proposed  Rule  24c-l,  which  would 
define  nonpublic  information  for 
purposes  of  the  Rule  and  specify  those 
persons  who  may  be  provided  access  to 
such  information  under  the  Rule. 

B.  Definition  of  Nonpublic  Information 

Pcuagraph  (a)  of  proposed  Rule  24c- 
1  would  define  “nonpublic 
information”  for  purposes  of  the  Rule  to 
mean  “records,”  as  defined  in  section 
24(a)  of  the  Exchange  Act,’  and  other 
information  in  the  ^mmission’s 
possession,  which  are  not  available  for 
public  inspection  and  copying.  Most 
information  in  the  Commission’s 
possession  is  contained  in  the 
Commission’s  public  files  and  is 
available  for  public  inspection  and 
copying  through  its  public  reference 
facilities.’  Accordingly,  the  proposed 
Rule  is  limited  to  information  in  the 
Commission’s  possession  which  does 
not  fall  within  this  category;  for 

*  CFR  200.30-4(a)(7).  Other  relevant  rules 
include:  Rule  2  of  the  Commission's  Rules  Relating 
to  InvesUgations,  17  CFR  203.2,  which  authorizes 
designated  members  of  the  Commission's  staff  to 
"engage  in  discussions"  concerning  certain 
nonpublic  information  or  documents  with  the 
persons  specified  in  Rule  30-*(a)(7),  17  CFR 
200.30-4(aK7);  Rule  2.5(b)  of  the  Commission's 
Rules  on  Informal  and  Other  Procedures.  17  CFR 
202.5(b).  which  states  that  the  Commission  may 
"grant  requests  for  access  to  its  files  made  by, 
domestic  and  foreign  governmental  authorities  or 
foreign  securities  authorities,  self-regulatory 
organizations  such  as  stock  exchanges  or  the 
National  Association  of  Securities  Dealers,  Inc.,  and 
other  persons  or  entities”;  and  the  Commission's 
publi^ed  policies  and  procedures  concerning  the 
"routine  uses"  of  systems  of  records  in  the 
Commission's  possession  that  are  covered  by  the 
Privacy  Act  of  1974,  5  U.S.C.  552a  (the  "Privacy 
Act").  See  also,  "Relationship  Between  Commission 
and  Its  Staff  and  Members  of  Other  Governmental 
Agencies,”  Securities  Act  Release  No.  6111  (Aug. 

23. 1979),  18  SEC  Docket  153. 

*  The  ISECA  legislation  also  amended  section 
210(b)  of  the  Investment  Advisers  Act,  IS  U.S.C. 
80b-10(b),  and  section  45(a)  of  the  Investment 
Company  Act,  15  U.S.C.  80a-44(a),  to  clarify  that 
section  24(c)  also  constitutes  an  exception  to  those 
provisions,  which  limit  the  Commission’s  authority 
to  disclose  certain  nonpublic  information  and 
documents. 

■  Section  24(a)  defines  "records"  for  purposes  of 
the  Freedom  of  Information  Act,  5  U.S.C.  552 
("FOIA”),  to  include  "all  applications,  statements, 
reports,  contracts,  correspondence,  notices,  and 
other  dociunents  filed  with  or  otherwise  obtained 
by  the  (foounission  pursuant  to  this  title  or 
otherwise.”  15  U.S.C.  7Bx(a). 

*  A  listing  of  the  types  of  infonnation  available  for 
public  inspection  and  copying  is  set  forth  in  Rule 
80(a)(1)  of  the  Commission’s  Rules  Relating  to 
Information  and  Requests,  17  CFR  200.80(a)(1),  and 
Appendix  A  thereto,  17  CFR  200.80a. 


example,  information  in  a  file  relating  to 
a  nonpublic  investigation. 

Consistent  with  the  Commission’s 
current  practice.  Rule  24c-l  is  intended 
to  permit  the  Commission  to  provide 
access  to  nonpublic  information  without 
having  to  addiress  claims  of 
confidentiality  or  other  exemptions 
from  disclosure  which  might  be  asserted 
if  the  access  request  were  submitted  as 
a  FOIA  request.^  The  Commission’s 
access  and  FOIA  procedures  are 
separate  procedures  intended  to 
implement  difierent  objectives.  Nothing 
in  the  proposed  Rule  is  intended  to  alter 
the  Commission’s  FOIA  procedures, 
other  commission  procedures  for 
requesting  confidentiality,’  or  other 
fonnal  or  informal  procedures  whereby 
the  Commission  may  make  available 
nonpublic  information  in  its 
possession.® 

Neither  section  24(c)  nor  the  proposed 
definition  of  nonpublic  information  is 
limited  in  scope  to  investigatory  or 
enforcement-related  information.  The 
importance  of  cooperation  with  both 
domestic  and  foreign  securities 
authorities  and  self-regulatory 
organizations  is  not  limited  to  strictly 
enforcement  matters  but  also  includes 
compliance,  regulatory,  market 
surveillance  and  oversight  matters.  As 
proposed,  the  definition  of  nonpublic 
information  would  permit  the 
(Commission  to  provide  access  to 
information  relevant  to  any  such 
matters.  However,  the  determination 
whether  to  provide  access  would  still 
continue  to  be  conditioned  upon  a 
showing  of  necessity  and,  where 
appropriate,  assurances  of 
confidentiality. 

C.  Persons  Who  May  Be  Provided  Access 

Paragraph  (b)  of  the  proposed  Rule 
identifies  eight  categories  of  persons  or 
entities  who  may  be  provided  access  to 
nonpublic  information  under  the  Rule. 
They  include; 

(i)  Federal,  state,  local  and  foreign 
governmental  authorities; 

(ii)  Statutory  self-regulatory  and  similar 
organizations  under  domestic  and  foreign 
securities  and  commodities  laws; 

(iii)  Foreign  financial  regulatory 
authorities;’" 

'  The  procedure  by  which  persons  submitting 
infonnation  in  any  form  to  the  Commission  can 
request  that  the  information  not  be  disclosed 
pursuant  to  a  FOIA  request  does  not  affect  the 
Commission’s  right,  authority,  or  obligation  to 
disclose  information  in  any  other  context,  including 
Rule  24C-1.  See  FOIA  Rule  83(a).  17  CFR  200.83(a). 

*  See,  e.g.,  Securities  Act  Rule  406, 17  CFR 
230.406  and  Exchange  Act  Rule  24(b)(2),  17  CFR 
240.24b-2. 

*See,  e  g..  Section  21(a)(1)  of  the  Exchange  Act, 

15  U.S.C.  78u(aKl). 

’"The  ISECA  legislation  added  the  definition  of 
"foreign  financial  regulatory  authority"  in  section 


(iv)  The  Securities  Investor  Protection 
Corporation  (“SIPC”)  and  duly  appointed 
SIPC  trustees  and  counsel; 

(v)  A  trustee  in  bankruptcy; 

(vi)  A  special  counsel  or  other  similar 
person  that  is  appointed  by  a  court  of 
competent  jurisdiction  or  as  a  result  of  an 
agreement  between  the  parties  in  connection 
with  litigation  or  an  administrative 
proceeding  involving  allegations  of  violations 
of  the  federal  securities  laws  or  the 
Commission’s  Rules  of  Practice,  or  otherwise, 
where  such  person  is  to  pierform  piarticular 
functions  with  respect  to,  or  as  a  result  of, 
the  litigation  or  proceeding  or  in  connection 
with  the  Oommission’s  enforcement  of  the 
federal  securities  laws  or  its  Rules  of 
Practice; 

(vii)  A  bar  association,  state  accountancy 
board  or  similar  licensing  or  oversight 
authority,  or  a  professional  association  or 
self-regulatory  authority  to  the  extent  that  it 
performs  similar  fimctions;  and 

(viii)  A  duly  authorized  agent,  employee  or 
representative  of  any  of  the  above  persons. 

Persons  or  entities  included  in 
paragraph  (b),  under  appropriate 
circumstances,  may  p^icipate  in  the 
Commission’s  current  access  program. 
The  circumstances  under  which  these 
persons  may  be  provided  access  to 
nonpublic  information  in  the 
Commission’s  possession  are  consistent 
with  the  “routine  uses”  of  such 
information  that  the  Ckimmission  has 
identified  under  the  Privacy  Act.” 

Paragraph  (b)  of  the  proposed  Rule 
also  tracks  the  statutory  language  of 
section  24(c)  with  respect  to  its 
provisions  for  a  showing  that  the 
information  is  needed  and  such 
assurances  of  confidentiality  as  the 
Commission  deems  appropriate.  A 
showing  of  need  and  assurances  of 
confidentiality  are  taken  into 
consideration  in  determining  whether  to 
provide  access  to  infonnation  under  the 
Commission’s  current  access  program. 
Current  administrative  practices  would 
continue  to  be  followed  under  Rule 
24C-1.  In  certain  circumstances, 
determinations  whether  to  provide 
access  also  may  be  affected  by  other 

3(a)(Sl)  of  the  Exchange  Act,  IS  U.S.C  78c(a)(51). 
"Foreign  financial  regulatory  authority”  i«  defined 
as  any  (A)  foreign  securities  authority,  (B)  other 
governmental  b^y  or  foreign  equiv^ent  of  a  self- 
regulatory  organization  empowered  by  a  foreign 
government  to  administer  or  enforce  its  laws 
relating  to  the  regulation  of  fiduciaries,  trusts, 
commercial  lending,  iiuurance,  trading  in  contracts 
of  sale  of  a  commodity  for  future  delivery,  or  other 
instruments  traded  on  or  subject  to  the  rules  of  a 
contract  market,  board  of  trade,  or  foreign 
equivalent,  or  other  financial  activities,  or  (C) 
membership  organization  a  function  of  which  is  to 
regulate  pa^cipation  of  its  members  in  activities 
listed  above. 

”  See,  e.g:  Privacy  Act  of  1974  Release  No.  PA- 
11.  54  FR  24454,  24455-56  (June  7,  1989) 
(amending  routine  uses  of  enforcement  related 
records). 
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provisions  of  the  Exchange  Act  and 
other  federal  laws.** 

The  Commission  and  the  foreign 
governmental  or  financial  regulatory 
authorities  of  a  number  of  countries 
have  entered  into  memcHunda  of 
understanding  or  written  agreements 
that  address  information-sharing 
procedures,  including  showing  of  need 
for  the  information  and  assurances  of 
confidentiality.**  If  a  request  for  access 
to  nonpublic  infcxmation  under  the 
Rule  is  received  pursuant  to  such  a 
memorandum  of  understanding  or 
written  agreement,  the  Commission  may 
elect  to  process  the  access  request  in 
accordance  with  the  provisions  of  sudi 
memorandum  of  understanding  or 
written  agreement. 

D.  Rule  24C-1  is  Non-Exclusive 

Paragraph  (c)(1)  of  proposed  Rule 
24C-1  would  cl^fy  mat  the  Rule  is 
non-exclusive.  Rule  24c-l  is  limited  to 
providing  access  to  nonpublic 
informatimi,  as  defined  in  the  Rule,  to 
persons  who  the  Commission  has 
identified  in  paragraph  (b)  of  the  Rule. 
As  noted  above,  the  Rule  is  not  intended 
to  address  or  affect  the  Commission's 
FOIA  procedures  or  other  drcurostances 
outside  the  Rule  where  the  Commission 
may  provide  access  to  nonpublic 
information. 

E.  Administration  of  the  Rale 

If  Rule  24c-l  is  adopted,  the 
Commissicm  intends  to  adopt  technical 
amendments  to  its  general  organization 
rules  so  that  the  provisions  of  the  Rule 
may  be  administered  by  members  of  the 
Commission’s  stafi  pursuant  to 
delegation  of  authority.** 


>2  For  example,  where  die  information  covered  by 
an  acceaa  reqneet  indudea  "financial  records"  of  a 
"customer"  as  those  terms  are  defined  in  the  Right 
to  Financial  Privacy  Act  of  197S,  12  U.S.C.  3401- 
22,  the  Commission  may  require  such  additional 
assurances  as  it  deems  necessary  to  satisfy  these 
statutory  requiremsots  as  limited  by  section  21(h) 
of  the  Exchange  Act  See  also  parai^ph  (cM2)  of  the 
proposed  Rule. 

See,  e.g^  International  Series  Release  No.  4 
(Sept  23, 1986)  (hereinafter  dted  as  "ISR 

No. _ "),  43  SBC  Docket  176  and  ISR  Na  323 

(Sept  30. 1991),  49  SEC  Docket  1767  (United 
Kingdom):  ISR  No.  6  (Jan.  7. 1968).  43  SEC  Docket 
186  (Ontario,  Quebec  and  Bdtisb  Columbia);  ISR 
No.  7  (July  1. 1968),  43  SBC  Docket  206  (Brasil):  ISR 
No.  115  Uan.  12. 1990).  45  SBC  Docket  715.  as 
amended  by  ISR  No.  406  Quly  1. 1992).  51  SEC 
Docket  1876  (The  Netherlmids):  ISR  Na  117  (Jan. 

12, 1990).  45  SEC  Dodiet  726  and  ISR  Na  227  P'sb. 
4, 1991);  46  SBC  Dodwt  229  (Fiance):  ISR  Na  161 
(Oct  22, 1990),  47  SEC  Docket  1126  (Mexico);  ISR 
No.  321  (Sept  21. 1991).  49  SBC  Docket  1747 
(Norway):  ISR  Na  354  (Dec.  18. 1991).  50  SBC 
Docket  878  (Argentina);  and  ISR  No.  429  Only  30. 
1992).  51  SEC  Docket  2636  (^pain). 

'*The  Commiuion  also  intends  to  delegate 
authority  to  administer  the  provisions  of  section 
24(d)  of  the  Exdiange  Act  15  U.S£.  78x(d),  which 
was  also  added  by  the  ISECA  legislation.  Section 
24(d)  provides  that  the  Commission  is  not  required 
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n.  Initial  Regulatory  Flexibility  Act 
Analjrsia 

Section  3(a)  of  the  Regulate^ 
Flexibility  Act  *®  requires  the 
Commission  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
impact  of  a  propos^  rule  on  small 
entities,  unless  the  Chairman  certifies 
that  the  rule,  if  adopted,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities.  To 
the  extent  that  proposed  Rule  24g-1,  if 
adopted,  would  impose  any  costs  on 
entities  subject  to  the  Rule,  or  have  a 
competitive  effect  on  entities  subject  to 
the  Rule,  these  costs  are  not  significant 
and  would  not  impact  a  substantial 
number  of  small  entities.  Accordingly, 
the  Chairman  has  certified  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  A 
copy  of  the  Chairman’s  certification  is 
attached  as  Appendix  A. 

m.  Efifefds  on  Competition 

Section  23(a)(2)  of  the  Exchange 
Act  **  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  proposed 
Rule  24C-1  in  light  of  the  standanis 
dted  in  section  23(a)(2)  and 
preliminarily  believes  for  the  reasons 
stated  in  this  release  that  adoption 
would  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  However,  the 
Commission  solidts  comments  on 
whether  the  proposed  Rule  would  result 
in  any  anti-competitive  impad. 


to  disclose  records  obtained  from  a  foreign 
securities  audiority  if  (1)  the  foreign  securities 
authority  has  in  good  faith  determined  and 
represented  to  the  Commission  that  public 
di^osure  of  such  records  would  violate  the  laws 
applicable  to  that  foreign  securities  authority,  and 
(2)  the  Commission  obtains  such  records  pursuant 
to  (A)  sudi  procedure  as  the  Commission  may 
authorize  for  use  in  connection  with  the 
administration  or  enforcement  of  the  securities 
laws,  or  (B)  a  memorandum  of  understanding.  In 
this  connection,  die  Commission  considers  the 
authorized  procedure  contemplated  by  section 
24(dX2)(A)  to  indude  any  of  the  procedures 
referred  to  in  Rule  5  of  the  Comniission's  bfoimal 
and  Other  Procedures,  17  CFR  202.5,  and  the 
Commission's  Rules  Relating  to  Procedures,  17  CFR 
203. 

”5  U.S.C  603(a). 

*•15  U.S.C  76w(aX2). 


IV.  Statutory  Baaia  of  Rule 

Rule  24c-l  is  being  proposed 
pursuant  to  sections  23(a)  and  24(c)  of 
the  Exchange  Act,** 

List  of  Subjects  in  17  CFR  Part  240 

Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  part  240  of  chapter  n  of  title 
17  of  the  Code  of  FedMal  Regulaticms  is 
proposed  to  be  amended  as  follows: 

PART  249-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77c,  77d,  77g,  77j. 

778,  77eee,  77ggg,  77nnn.  77sss,  77ttt,  78c, 

78d.  78i,  78j,  781,  78m.  78n.  78o.  78p.  788. 
78w,  78x.  7811(d),  79q,  79t.  80a-20, 80a-23, 
80a-29,  806-37,  80b-3,  80b-4,  and  80b-ll, 
unles8  otherwi8e  noted. 

2.  By  adding  §  240.24C-1  to  read  as 
follows: 

I240.24O-1  Access  to  nonpubDc 
information. 

(a)  For  purposes  of  this  section,  the 
term  “nonpublic  information’’  means 
records,  as  defined  in  section  24(a)  of 
the  Act,  and  other  information  in  the 
Commission’s  possession,  which  are  not 
available  for  public  inspection  and 
copying. 

(b)  The  (Commission  may,  in  its 
discretion  and  uprni  a  showing  that 
such  information  is  needed,  provide 
nonpublic  information  in  its  possession 
to  any  of  the  following  persons  if  the 
person  receiving  such  nonpublic 
information  provides  such  assurances  of 
confidentiality  as  the  Commission 
deems  appropriate: 

(1)  A  federal,  state,  local  or  foreign 
government  or  any  political  subdivision, 
authority,  agency  or  instrumentality  of 
such  government; 

(2)  A  self-regulatory  organization  as 
defined  in  section  3(a)(26)  of  the  Act,  or 
any  similar  organization  empowered  ' 
with  self-regulatory  responsibilities 
under  the  f^eral  seciuities  laws  (as 
defined  in  section  3(a)(47)  of  the  Act), 
the  Commodity  Exchange  Act  (7  U.S.C. 
1,  et  seq.),  or  any  substantially 
equivalent  foreim  statute  or  regulation; 

(3)  A  foreign  financial  regulatory 
authority  as  defined  in  section  3(aK51) 
of  the  Act; 

(4)  The  Securities  Investor  Protection 
Corporation  or  any  trustee  or  counsel  for 
a  trustee  appointed  pursuant  to  section 
5(b)  of  the  Securities  Investor  Protection 
Act  of  1970; 


**  IS  U.S.C  78w(a)  and  78x(c). 
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(5)  A  trustee  in  bankruptcy; 

(6)  A  trustee,  receiver,  master,  special 
counsel  or  other  person  that  is 
appointed  by  a  court  of  competent 
jurisdiction  or  as  a  result  of  an 
agreement  between  the  parties  in 
connection  with  litigation  or  an 
administrative  proceeding  involving 
allegations  of  violations  of  the  securities 
laws  (as  dehned  in  section  3(8)(47) 

the  Act)  or  the  Commission’s  Rules  of 
Practice,  17  CTR  201. 1  through  201.68, 
or  otherwise,  where  such  trustee, 
receiver,  master,  special  coimsel  or 
other  person  is  specifically  designated 
to  perform  particular  functions  with 
respect  to,  or  as  a  result  of,  the  litigation 
or  proceeding  or  in  connection  with  the 
administration  and  enforcentent  by  the 
Commission  of  the  federal  securities 
laws  or  the  Commission’s  Rules  of 
Practice; 

(7)  A  bar  association,  state 
accountancy  board  or  other  federal, 
state,  local  or  foreign  licensing  or 
oversight  authority,  or  a  professional 
association  or  self-regulatory  authority 
to  the  extent  that  it  performs  similar 
functions;  or 

(8)  A  duly  authorized  agent,  employee 
or  representative  of  any  of  the  above 
persons. 

(c)  Nothing  contained  in  this  section 
shall  a^ect: 

(1)  The  Commission’s  authority  or 
discretion  to  provide  or  refuse  to 
provide  access  to,  or  copies  of. 
nonpublic  information  in  its  possession 
in  accordance  with  such  other  authority 
or  discretion  as  the  Commission 
possesses  by  statute,  rule  or  regulation; 
or 

(2)  The  Commissicm's  responsibilities 
under  the  Privacy  Act  of  1974  (5  U.S.C 
552a),  or  the  Right  to  Financial  Privacy 
Act  of  1978  (12  U.S.C  3401-22)  as 
limited  by  section  21(h)  of  the  Act. 

By  the  Commission. 

Dated;  November  30, 1992. 

Margaret  H.  McFarland, 

Deputy  Secr^ary. 

Appendix  A  to  Prea]id>le — Securities 
and  Exchange  Commission  Regulatory 
Flexibility  Act  Certification 

I,  Richard  C  Breeden,  Chairman  of 
the  Securities  and  Exchange 
Commission,  hereby  certify,  pursuant  to 
5  U.S.C.  605(b),  that  propc«^  Rule  24c- 
1  under  the  Semirities  E^mhange  Act 
will  not,  if  promulgated,  have  a 
significant  economic  impact  upon  a 
substantial  number  of  «nall  entities. 

The  reason  for  this  certification  is  that 
the  proposed  rule  applies  only  to  the 
persons  specified  th^in,  which  are  not 
small  entities  as  defined  in  17  CFR 
240.0-10. 


Dated:  November  24, 1992. 

Richard  C  Breeden, 

Chairmoii. 

(FR  Doc.  92-29525  Filed  12-4-92;  6:45  am] 
aauNe  cooc  aaie-«i-M 
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[Release  Nos.  33-6968, 39-2297;  Hie  No. 
S7-39-92;  International  Series  ReL  No.  SOI] 

RIN  3235-AC64 

Muiti)urlsdlctlonal  Diadoaura; 

Ellgibttity  of  British  Columbia  Truataaa 
artd  Exemption  for  British  Columbia 
Trust  Indsntures  From  Specific 
Provisions  of  the  Trust  indenture  Act 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
publishing  for  comment  a  proposal  to 
amend  Rule  lOa-5  under  the  'Trust 
Indenture  Act  of  1939  ('Trust  Indenture 
Act”)  to  permit  any  person  incorporated 
and  regulated  as  a  trust  company  under 
the  laws  of  the  province  of  British 
Columbia,  who  is  authorized  to  exercise 
corporate  trust  powers  and  subject  to 
federal  supervision  or  examination 
under  the  laws  of  Canada,  to  act  as  sole 
trustee  under  indentures  qualified  or  to 
be  qualified  imder  the  Trust  Indenture 
Act  in  connection  with  offerings  imder 
the  Commission’s  multijurisdictional 
disclosure  system  with  Canada. 

In  addition,  public  comment  is  sought 
on  a  proposal  to  amend  Rule  4d-0 
under  the  Trust  Indenture  Act  to  exempt 
trust  indentures  of  British  Columbia 
obligors  filing  registration  statements  in 
the  United  States  under  the 
multijurisdictional  disclosure  system 
from  the  operation  of  specified 
provisions  of  the  Trust  Indenture  Act. 
DATES:  Comment  letters  should  be 
received  on  or  before  December  28, 

1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commissicm,  450  Fifth  Street,  NW..  Mail 
Stop  6-9,  Washington,  DC  20549. 
Comment  letters  ^ould  refer  to  File  No. 
S7-39-92.  All  comment  letters  received 
will  be  made  available  for  public 
inspection  and  copying  in  the 
Commission’s  Public  Inference  Room, 
450  Fifth  Street,  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Felicia  &nith.  (202)  272-2573,  Division 
of  Corporation  Finance.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 


SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  for  comment 
amendments  to  Ruies  4d^ '  and  lOa-5  * 
under  the  Trust  Indenture  Act.’ 

I.  Executive  Summary 
In  1991,  the  Commission  adopted 
rules  implementing  its 
multijurisdictional  disclosure  system 
with  Canada  (“MJDS”).*  Those  rules 
generally  provide  an  exemption  from 
the  operation  of  specific  provisions  of 
the  Trust  Indenture  Act  (including  the 
requirements  for  a  United  States 
institutional  trustee)  Cor  trust  indentiues 
and  trust  companies  subject  to  Canadian 
federal  law  and  most  Canadian 
provincial  laws.  Exemptive  relief  was 
not.  however,  provided  for  trust 
indentures  or  trust  companies  subject  to 
British  Columbia  provincial  law, 
because  imder  the  Company  Act. 
R.S.B.C.  1979,  c.  59  ("Company  Act”)  of 
British  Columbia,  United  ^ates  obligors 
making  ofierings  in  British  Columbia 
would  be  precluded  from  using  an 
indenture  qualified  only  under  the  Trust 
Indenture  Act.’  Furthermore,  because  of 
the  province’s  residency  requirement,  a 
United  States  institutional  trustee 
(“United  States  trustee”)  would  not  be 
permitted  to  act  as  sole  trustee  under  an 
indenture.’  Although  British  Columbia 
authorities  advised  that  they  would  seek 
legislation  to  authorize  exemptive 
authority  so  that  United  States  obligors 
could  use  trust  indentures  qualified 
under  the  Trust  Indenture  Act  and 
appoint  United  States  trustees  to  act  as 
sole  indenture  trustee,  as  the 
Commission  noted,  the  timing  of 
enactment  of  such  legislation  was 
imknown.'  Rather  than  delay 
implementation  of  MJDS  until  changes 
were  made  in  British  Columbia  law.  the 
Commission  adopted  Rules  4d-9  and 
lOa-5  under  the  Trust  Indmture  Act  and 
excluded  British  Columbia  obligors  and 
trust  companies. 

The  Company  Act  was  recently 
amended  to  authmize  the 
Superintendent  of  Brokers  appointed  by 
the  British  Columbia  Securities 
Commission  to  exempt  trust  indentures 
from  one  or  more  provisions  of  the 
Company  Act.  The  Superintendent  has 
indicated  that  he  will  issue  a  "blanks 
order”  exempting  United  States  obligors 
from  the  requirements  of  the  Company 


'  17  CFR  280.4d-»(1991). 

2 17  CFR  26ai0*-S(a)  (1991). 

*  IS  U.S.C.  77aaa  at  $eq. 

*  Sea  Sacuritiee  Act  Raleasa  No.  0902  Quna  21. 
1991)  (56  FR  30036)  (** Adopting  Raieeae’')  and 
Sacuritiaa  Ad  RelaM  No.  6669  (March  22. 1091) 
(56  FR  12679)  (“Proposing  Raiaasa"). 

■  Sae  Adopting  Raiaasa  at  71. 

•/d.  at  69-70. 

»/</.at  71. 
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Act  (including  the  residency 
requirements  for  institutional  trustees) 
concurrently  with  the  adoption  of  the 
amendments  to  Rule  4d— 9  and  lOa-5 
proposed  in  this  release. 

II.  Discussion 

The  Commission  is  proposing 
amendments  to  Rules  4d-9  and  lOa-5 
under  the  Trust  Indenture  Act  that 
would  rescind  the  exclusion  of  British 
Columbia  trust  companies  and  trust 
indentures  from  exemptions  presently 
available  in  connection  with  MJDS 
offerings  of  debt  securities.  Under  the 
proposals,  a  British  Columbia  obligor 
would  be  able  to  offer  its  debt  securities 
pursuant  to  a  trust  indenture  that 
complies  with  the  Company  Act.  British 
Columbia  obligors  would  also  be 
permitted  to  appoint  as  sole  trustee  any 
trust  company  tbat  is  subject  to 
sup)ervision  or  examination  under  the 
Trust  Companies  Act  (Canada)  ®  or  the 
Canada  Deposit  Insurance  Corporation 
Act.®  Finally,  any  trust  company 
incorporated  and  regulated  under  the 
Company  Act  that  otherwise  satisfies 
the  requirements  of  Rule  10a-5(a) 
would  be  eligible  to  act  as  sole  trustee 
under  a  qualihed  indenture.  If  adopted, 
both  rules  would  become  elective  upon 
the  issuance  of  a  "blanket  order”  by  the 
Superintendent,  exempting  United 
States  obligors  and  United  States 
trustees  from  the  requirements  of  the 
Company  Act. 

III.  Cost  Benefit  Analysis 

To  evaluate  the  benefits  and  costs 
associated  with  Rules  4d-9  and  lOa-5, 
the  Commission  requests  views  and  data 
as  to  the  costs  and  benefrts  associated 
with  procedures  imder  the  rules.  The 
rules  provide  an  exemption  from 
specihed  provisions  of  the  Trust 
Indenture  Act,  and  relate  to  a 
determination  that  British  Columbia 
trust  companies  are  eligible  to  act  as 
sole  trustees  under  qualihed  indentures, 
respectively.  The  benefit  to  British 
Columbia  obligors  and  Canadian 
trustees  (including  British  Columbia 
trust  companies)  of  permitting 
appointment  of  trust  companies  subject 
to  Canadian  federal  or  provincial  law  for 
offerings  made  in  the  United  States  by 
British  Columbia  obligors,  and 
exempting  the  trust  indentures  of  such 
obligors  from  the  operation  of  specified 
provisions  of  the  Trust  Indenture  Act 
greatly  outweighs  any  burden.  The  only 
entities  eligible  for  exemption  under  the 
proposals  will  be  British  Columbia 
obligors  and  Canadian  trustees.  Any 


'Trust  C.ompanies  Act  (Canada).  RS.C.  1985. 
'Canada  Deposit  Insurance  Corporation  Act, 
R.S.C.  1985. 


impact  on  such  entities  would  be 
minimal.  The  proposals  also  benefit 
public  security  holders  by  facilitating 
the  expansion  of  investment 
opportunities  for  United  States  citizens 
by  removing  barriers  to  public  issuances 
of  debt  securities  by  British  Columbia 
registrants  in  the  United  States. 

rv.  Request  for  Comments 

Any  interested  person  wishing  to 
submit  written  comments  on  the 
proposed  rules  or  other  matters  that 
mi^t  have  an  impact  on  the  rules  are 
requested  to  do  so. 

Persons  wishing  to  submit  written 
comments  should  file  three  copies 
thereof  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Comment  letters  should  refer  to 
File  No.  S7-39-92.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street,  NW,,  Washington.  DC 
20549. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Chairman  of  the 
Commission  has  certified  that  the 
proposed  amendments  to  Rule  4d-9 
under  section  304(d)  of  the  Trust 
Indenture  Act  and  Rule  lOa-5  under 
section  310(a)(1)  of  the  Trust  Indenture 
Act,  if  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  That 
certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
appendix  A. 

VI.  Statutory  Bases  and  Test  of 
Proposed  Regulations  and  Form 

Rules  4d-9  and  lOa-5  are  proposed  to 
be  amended  pursuant  to  the  authority  of 
sections  304,  305,  307,  308,  310,  314, 
and  319  of  the  Trust  Indenture  Act  of 
1939,  as  amended  (15  U.S.C.  77ddd, 
77eee,  77ggg.  77hhh,  77jjj,  77nnn,  and 
77sss). 

List  of  Subjects  in  17  CFR  Part  260 

Reporting  and  recordkeeping 
requirements,  Securities,  Trusts  and 
trustees. 

VII.  Text  of  Regulations  and  Forms 

In  accordance  with  the  foregoing,  title 
17,  chapter  11  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  26&-GENERAL  RULES  AND 
REGULATIONS.  TRUST  INDENTURE 
ACT  OF  1939 

1.  The  authority  citation  for  part  260 
is  revised  to  read: 

Authority;  15  U.S.C.  77ddd.  77ee0.  77ggg, 
77hhh,  77jjj,  77nnn,  778ss. 

2.  By  amending  §  260.4d-9  to  remove 
paragraph  (b). 

3.  By  amending  paragraph  (a)  of 
§  260.4d-9  to  remove  the  phrase 
"Subject  to  paragraph  (b)  of  this  section 
(17  CFR  260.4d-9).  any”  and  add 
"Any”. 

4.  By  amending  paragraph  (a)(2)  of 
§  260.4d-9  to  remove  "or”. 

5.  By  amending  paragraph  (a)(3)  of 

§  260.4d-9  to  remove  ”.”  and  to  add  "; 
or”. 

6.  By  adding  paragraph  (a)(4)  of 
§  260.4d-r9  to  read  as  follows: 

f  260.4<M)  Exemption  for  Canadian  T rust 
Indentures  From  Speciflad  Provisions  of  the 
Act 

(a)*  *  * 

(4)  The  Company  Act,  R.S.B.C.  1979, 
c.  59. 

S260.10S-5  [Amended] 

7.  By  amending  §  260.10a-5  to  remove 
paragraphs  (b)  and  (c). 

8.  By  amending  paragraph  (a)  of 
§  260.10a-5  to  remove  the  phrase 
"paragraphs  (b),  (c),  and  (d)”  and  add 
"paragraph  (b)”. 

9.  By  amending  §  260.10a-5  to 
redesignate  paragraph  (d)  as  paragraph 
(b). 

By  the  Commission. 

Dated:  December  1, 1992. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

Note:  Appendix  A  will  not  appear  in  the 
dbde  of  Federal  Regulations. 

Appendix  A — Securities  and  Exchange 
Conunission  Regulatory  Flexibility  Act 
Certification 

I,  Richard  C.  Breeden,  Chairman  of 
the  Securities  and  Exchange 
Commission,  hereby  certify,  pursuant  to 
5  U.S.C.  605(b),  that  the  amendments  to 
rules  4d-9  and  lOa-5  under  the  Trust 
Indenture  Act  of  1939  ("Trust  Indenture 
Act”)  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  reasons  for  this  certification  are  as 
follows.  The  Commission  proposes  to 
facilitate  multijurisdictional  and  cross- 
border  ofierings  of  indenture  securities 
by  British  Columbia  obligors  by 
adopting  rules  to  exempt  trust 
indentures  of  such  issuers  from  the 
operation  of  specified  provisions  of  the 
Act,  and  permit  Canadian  trustees 
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(including  those  subject  to  the  Company 
Act)  to  act  as  institutional  trustees 
under  indentures  of  such  issuers 
qualihed  or  to  be  qualified  under  the 
Trust  Indenture  A^.  The  resulting 
reduction  in  expenses,  time,  and  effort 
of  making  offerings  of  indenture 
securities  mil  benefit  British  Columbia 
obligors  eligible  to  make  securities 
offerings  on  Forms  F-7,  F-6.  F-9,  F-IQ, 
or  F-80  rather  than  United  States 
entities.  The  proposals  are  intended  to 
remove  barriers  to  and  effectuate 
increased  participation  by  British 
Columbia  obligors  in  the  securities 
markets  of  the  United  States.  The 
resulting  increase  in  U.S.-registered  debt 
offerings  by  British  Columbia  obligors 
can  be  expected  to  increase  the  ease  of 
investmmit  for  small  United  States 
entities  acting  as  investors:  however, 
they  are  not  more  likely  than  targe 
United  States  entities  to  benefit  horn  the 
greater  ease  of  investment  in  offerings  of 
British  Columbia  obligors.  In  any  case, 
this  effect  is  not  expect  to  be  significant 
for  a  substantial  number  of  small 
entities  in  the  United  States.  In 
addition,  because  requirements  of  the 
Trust  Indenture  Act  are  inapplicable  to 
underwriters,  small  United  ^ates 
entities  who  act  as  underwriters  are 
unaffected  by  the  Trust  Indenture  Act. 

Accofdin^y,  the  primary  effect  of  the 
proposals  Is  on  Mtish  Columbia 
obligors  and  Canadian  trustees,  not 
United  States  small  entities. 

Dated:  December  1, 1992. 

Richard  C  Breeden. 

(FR  Doc.  92-2g5&9  Filed  12-4-92;  8.45  am) 

BHjjNe  cooe  wifr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  12-S-6599;  FRL-4643-^ 

Approval  and  Promulgation  on 
liiHilamanlalion  Plana;  Califomia  State 
Implementation  Plan  Reviaion;  Bay 
Area  Air  Quality  Managament  Dtetrict; 
San  Diego  Coiinly  Air  Pollution  Control 
District 

AGENCY:  Environmontal  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Califomia  ^ate 
Implementation  Plan  (SIP]  adopted  by 
the  Bay  Area  Air  Quality  Management 
District  (BAAQMD)  and  the  San  Di^o 
County  Air  Pollution  Control  District 
(SDCAPCD)  on  June  20, 1990  and  July 


3, 1990  respectively.  The  Califomia  Air 
Resources  Board  (ARB)  submitted  Uiese 
rules  to  EPA  tm  April  S.  1991.  The 
revisions  concern  BAAQMD  Regulation 
8,  Rule  43,  Surface  Coating  of  Marine 
Vessels,  and  SDCAPCD  Rule  67.18, 
Marine  Coating  Operations.  Both  of 
these  mles  limit  the  volatile  organic 
compound  (VOC)  emissions  firom  the 
surface  coating  of  marine  vessels, 
components,  and  structures  that  are 
intended  for  exposure  to  a  marine 
environment.  ^A  has  evaluated 
BAAQMD  Regulation  8,  Rule  43  and 
SDCAPCD  Rule  67.18  and  is  proposing 
a  limited  approval  for  each  of  these 
revisions  imder  sections  110(kH3)  and 
301(a)  of  the  Clean  Air  Act,  as  amended 
in  1990  (CAA  or  the  Act]  b^use  these 
revisions  strengthen  the  SIP.  At  the 
same  time,  EPA  is  proposing  a  limited 
disapproval  for  each  of  these  revisions 
under  section  110(kK3)  of  the  CAA 
because  the  rules  do  r»ot  meet  the  Part 
D.  section  182(8K2)(A)  requirement  of 
the  CAA. 

DATES:  Comments  must  be  received  on 
or  before  January  6. 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
II  (A-5-3).  Air  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Copies  of  the  rules  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

Califomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1219  K  Street. 
Sacramento,  CA  95814 
Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street, 

Francisco,  CA  94109. 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive.  San 
Diego.  CA  92123-1095- 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Odenwalder,  Rulmnaking 
Section  II  (A-5-3).  Air  and  Toxics 
Division.  U.S.  Envinnunentai  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  ^n  Francisco,  CA  94105, 
Telephone;  (415)  744-1200,  FAX:  (415) 
744-1076. 

SUPPiEMeiTARY  INFORMATION: 
Backgrmuul 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended  Act) 
that  included  the  San  Francisco  Bay 


Area  ^  and  San  Diego  County.*  43  FR 
8964;  40  CFR  81.305.  Because  the  San 
Francisco  Bay  Area  and  San  Diego 
County  ware  unable  to  reach  attainment 
by  the  statutory  attainment  date  of 
December  31. 1982,  California  requested 
under  section  172(aK2],  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31. 1987. 

40  CFR  52.238.  The  San  Francisco  Bay 
Area  and  San  Diego  County  did  not 
attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  26. 
1988,  EPA  notified  the  Governor  ^ 
Califomia  that  the  BAAC^tdD  and 
SDCAPCD  portions  the  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  amendments  to  the 
1977  CAA  were  enacted.  Public  Law 
101-549. 104  stat.  2399,  codified  at  42 
U.S.C.  §s  740l-7671q.  In  amended 
section  182(aK2)(A)  of  the  CAA. 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  arees 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(bl 
as  interpreted  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  San  Francisco  Bay  Area  is 
classified  as  moderate  and  San  Diego 
County  is  classified  as  severe;  * 


’  The  BAAQMD  is  compo$a<l  of  the  following 
counliee  located  in  the  Sm  Francisco  Bar  Area: 
Alameda  County,  Contra  Coata  County.  Marin 
County.  Napa  County,  San  Francisco  County.  San 
Mateo  County,  Santa  Clara  County,  Solano  ^unty 
(southwestern  portion),  and  Sonoma  Ccninty 
(soulham  portion). 

^  While  this  nonattainment  area  was  previuusiy 
descritted  in  40  CFR  B1.30S  aa  the  San  Diego  Air 
Basin,  that  section  cutreotly  lists  the  araa  as  the  San 
Diego  Area,  containing  San  Diego  County.  56  FR 
56728  (November  6, 1961). 

^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  propoaed 
Post-1967  oacona  aad  carbon  moooBcide  policy  that 
concent  RACT.  52  FB  45044  (November  24. 1987); 
“Issues  Relating  to  VCX:  Regulation  Cutpoints. 
Defictenciea,  and  Deviations,  ClariBcation  to 
Appendix  D  of  November  24. 1967  Federal  Ragialar 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Fadwal  Ragiatar  on  May  25. 1986); 
and  the  existing  control  technique  guidelines 
(CTGt). 

*  San  Francisco  Bay  Area  and  San  Diego  County 
retained  their  designation  and  were  classified  by 
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therefore,  these  two  areas  are  subject  to 
the  RACT  fix-up  requirement  and  the 
15, 1991  deadline. 

Ine  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  April  5, 
1991,  including  the  rules  being  acted  on 
in  this  notice.  This  notice  addresses 
EPA’s  proposed  action  for  BAAQMD 
Regulation  8,  Rule  43,  Surface  Coating 
of  Marine  Vessels  and  SDCAPCD  Rule 
67.18,  Marine  Coating  Operations. 

These  submitted  rules  were  found  to  be 
complete  on  May  21, 1991,  pursuant  to 
EPA’s  completeness  criteria  adopted  on 
February  16, 1990  (55  FR  5830)  and  set 
forth  in  40  CFR  part  51,  Appendix  V® 
and  are  being  proposed  for  limited 
roval  and  limited  disapproval, 
egulation  8,  Rule  43  and  Rule  67.18 
both  control  the  emission  of  volatile 
organic  compounds  (VOCs)  from  marine 
coating  operations.  VOCs.  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  BAAQMD  Regulation  8,  Rule 
43  and  ADCAPCD  Rule  67.18  are  new 
SIP  rules  that  have  been  adopted  to 
meet  EPA’s  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirements.  The 
following  is  EPD’s  evaluation  and 
proposed  action  for  BAAQMD 
Regulation  8,  Rule  43  and  SDCAPCD 
Rule  67.18. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  formd 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 


operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the 
Amendments.  See  56  FR  56694  (November  6. 1991). 

*  EPA  has  since  adopted  completeness  criteria 
pursuant  to  section  110(k)(lXA)  of  the  amended 
Act  See  56  FR  42216  (August  26, 1991). 


these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.®  See  section 
182(a)(2)(A).  For  some  source  categories, 
such  as  marine  coating  operations,  EPA 
has  not  published  a  CTG.'  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP.  Should  the  forthcoming  CTG  for 
marine  building  and  repair  described  in 
footnote  6  propose  a  presumptive  norm 
for  coating  technology  more  stringent 
than  the  limits  of  the  rules  described  in 
this  notice,  then  the  rules  must  be 
revised  to  conform  with  the  CTG. 

Both  BAAQMD  Regulation  8,  Rule  43, 
Marine  Coating  Operations,  and 
SDCAPCD  Rule  67.18,  Surface  Coating 
of  Marine  Vessels,  are  new  rules  that 
were  adopted  to  limit  the  emission  of 
V(X)s  firom  the  surface  coating  of  marine 
vessels,  components  and  structures 
intended  for  exposure  to  a  marine 
environment. 

EPA  has  evaluated  BAAQMD 
submitted  Regulation  8,  Rule  43  and 
SDCAPCD  submitted  Rule  67.18  for 
consistency  with  the  CAA  and  EPA 
regulations  and  policy.  EPA  finds  that 
these  submitted  rules  serve  to 
strengthen  the  SIP  in  that  the  addition 
of  surface  coating  of  marine  vessels 
rules  in  both  the  BAAQMD  and 
SDCAPCD  portions  of  the  California  SIP 
should  lead  to  more  emission 
reductions. 

Although  the  approval  of  BAAQMD 
Regulation  8,  Rule  43  and  SDCAPCD 
Rule  67.18  will  strengthen  the  SIP,  these 
rules  still  contain  deficiencies  that  were 
required  to  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  part 


*  As  required  by  the  Qeen  Air  Act  Amendments 
of  1990,  ^A  is  preparing  a  CTG  for  marine  vessel 
building  and  repair.  Section  183(bX4)  provides  that 
by  November  15, 1993,  EPA  shall  iMue  control 
techniques  guidelines  to  reduce  aggregate  VCX^ 
emissions  from  paints,  coatings,  and  solvents  used 
in  ship  building  and  repair.  Where  required,  states 
will  have  one  year  from  the  date  that  the  CTG  is 
final  to  adopt  marine  vessel  building  and  repair 
rules  coiuistent  with  the  CTG  requirements. 

''  While  EPA  has  not  yet  developed  a  CTG  for 
marine  coating  operations,  on  April  8, 1991,  the 
ARB  approved  a  Determination  of  Reasonably 
Available  Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for  Marine  Coating 
Operations  (RACT/BARCT  Determination)  for  the 
marine  coating  operations  category.  The  RACT/ 
BARCT  Determination  was  developed  by  ARB  in 
cooperation  with  the  C^ifomia  Technic^  Review 
Group,  a  statewide  regulatory  workgroup  comprised 
of  representatives  from  ARB,  EPA,  and  various 
California  air  pollution  control  districts.  EPA 
supported  ARB’s  adoption  of  the  RACT/BARCT 
Determination  as  demonstrating  progress  toward 
attainment  of  the  National  Ambient  Air  Quality 
Standards  for  ozone  and  as  representing  standards 
that  are  technically  and  economically  feasible. 


D  of  the  CAA.  *1116  deficiencies  in  the 
submitted  rules  are  described  below. 

BAAQMD  Regulation  8,  Rule  43 

The  deficiencies  in  Regulation  8,  Rule 
43  include: 

•  Air  Pollution  Control  Officer 
(APCO)  discretion  in  the  approval  of 
alternative  emission  control  plans; 

•  APCO  discretion  in  the  approval  of 
small  business  exemptions; 

•  APCO  discretion  in  the  approval  of 
alternative  test  methods  to  those  given 
in  the  rule; 

•  Use  of  test  methods  that  EPA  has 
not  approved; 

•  Unrestricted  use  of  a  test  method 
that  EPA  has  determined  to  have  limited 
applicabilitv;  and 

•  APCO  mscretion  in  allowing  an 
equivalent  level  of  control  through  the 
use  of  abatement  devices. 

SDCAPCD  Rule  67.18 

The  deficiencies  in  Rule  67.18 
include: 

•  APCO  discretion  in  the  approval  of 
alternative  test  methods  to  those  given 
in  the  rule; 

•  Failure  to  cite  specific  test  methods 
for  measurement  of  water  and  exempt 
solvent  content  and  acid  content  in 
coatings;  and 

•  ATCO  discretion  in  the  approval  of 
alternative  recordkeeping  plans. 

A  detailed  discussion  of  rule 
deficiencies  described  above  can  be 
found  in  two  Technical  Support 
Document  dated  October  27, 1992  for 
Regulation  8,  Rule  43  and  Rule  67.18. 
These  documents  are  available  from  the 
U.S.  EPA,  Region  9  office.  Because  of 
these  deficiencies,  the  rules  are  not 
approvable  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  because  they 
are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  foimd  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies, 

EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  imder  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
imder  section  110(k)(3)  in  light  of  EPA’s 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  fuller 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA’s 
action  also  contains  a  simultaneous 
limited  disapproval,  due  to  the  fact  that 
the  rules  do  not  meet  the  section 
182(a)(2)(A)  requirement  of  part  D 
because  of  the  noted  deficiencies.  Thus, 
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in  order  to  strengthen  the  SIP,  EPA  is 
also  proposing  a  limited  approval  of 
BAAQMD  Regulation  8,  Rule  43  and 
SDCAPCD  Rule  67.18  under  section 
110(k)(3)  and  301(a)  of  the  CAA. 

At  Uie  same  time.  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA,  and, 
as  such,  the  rules  do  not  fully  meet  the 
reqxiirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
110(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission’s  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
imless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  EPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
imder  section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiure 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
re^dsion  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 


concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 

§  7410(a)(2). 

EPA’s  limited  disapproval  of  the  State 
request  under  sections  110  and  301,  and 
subchapter  I.  Part  D  of  the  CAA  does  not 
afiect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  EPA’s  disapproval  of  the 
submittal  does  not  impose  any  new 
federal  requi.  aments.  Therefore,  I  certify 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  that  it  does  not  have  an 
impact  on  any  small  entities. 

'This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  fi’om  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.&  7401-7671q. 

Dated:  November  23, 1992. 

Nora  L.  McGee, 

Regional  Administrator. 

[FR  Doc  92-29572  Filed  12-4-92;  8:45  am] 
BlUiNO  CODE  ISW-SO-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 63. 80  and  90 

[PR  Docket  No.  92-257,  FCC  92-497] 

Maritima  Communications 

AGENCY:  Federal  Communications 
Commission. 


reclassify  public  coast  stations  as  non- 
dominant  common  carriers  in  order  to 
subject  them  to  a  less  burdensome 
regulatory  scheme  concerning  tariff  and 
closure  procedures,  and  (2)  allow 
certain  private  land  mobile  services  that 
meet  interference  protection  criteria  to 
operate  on  public  correspondence 
channels  within  the  marine  VHF  band. 
OATES:  Comments  must  be  filed  on  or 
before  January  21, 1993,  and  reply 
comments  must  be  filed  on  or  l^fore 
February  5, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  S.  Martin.  (202)  632-7175,  Private 
Radio  Bureaxi. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry,  PR  Docket  No.  92-257,  FCC  92- 
497  adopted  November  5, 1992,  and 
released  November  30, 1992.  The  full 
text  of  this  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  room  230, 1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  may  be  purchased  from 
the  Conunission’s  copy  contractor. 
Downtown  Copy  Center.  1114  21st 
Street.  Washington,  DC  20036, 
telephone  (202)  452-1422. 

Summary  of  Notice  of  Propoaed  Rule 
Making  and  Notice  of  Inquiry 

1.  The  Conunission  has  initiated  the 
instant  proceeding  to  thoroughly  review 
present  requirements  and  future  trends 
concerning  maritime  communications. 
We  seek  information  that  will  assist  us 
in  formulating  rules  and  regulatory 
policies  for  the  maritime  services  that 
will  increase  safety,  promote  flexibility, 
reduce  congestion,  and  remove 
unnecessary  impediments  to  the 
economic  well-being  of  the  maritime 
industry.  This  proceeding  is  the  initial 
step  in  our  efforts  to  develop  an  overall 
strategy  to  bring  state-of-the-art 
communications  capabilities  to  the 
maritime  radio  services. 

2.  In  the  past,  rules  and  policies 


EPA’s  partial  SIP  approval  under 
section  110  and  subchapter  I,  Part  D  of 
the  CAA  does  not  create  any  new 
requirements,  but  simply  approves 
requirements  that  the  State  is  already 
imposing.  Moreover,  due  to  the  nature 
of  the  federal-state  relationship  under 
the  CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 


ACTION:  Proposed  Rule. 

SUMMARY:  The  Commission  has  adopted 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inouiry  which  seek  to 
overhaul  and  streamline  the  maritime 
radio  service  to  provide  an 
economically-competitive, 
technologically-flexible  and  spectrum- 
efficient  maritime  regulatory 
environment.  Specifically,  under 
consideration  are  proposals  to  (1) 


governing  voluntarily-equipped  ships 
and  coast  stations  were  designed  to 
respond  to  specific  needs  or 
requirements  as  they  arose.  These  rules 
and  policies  are  now  in  need  of  a 
forward-looking  comprehensive 
reexamination.  With  this  in  mind,  the 
Commission  is  soliciting  the  maritime 
commimity’s  views  on  how  the 
Commission’s  maritime  radio 
regulations  may  most  effectively  meet 
the  challenges  of  the  future.  For 
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example,  changes  in  our  technical 
standards  could  promote  the  use  of 
spectrum-efRcient  technologies  such  as 
trunking,  digital  selective  calling  and 
narrow-band  FM. 

3.  In  addition,  the  Commission  is 
considering  two  distinct  changes  to  the 
rules.  First,  the  Commission  proposes  to 
have  public  coast  stations  re^s^ed  as 
non-dominant  common  carriers.  PubUc 
coast  stations  provide  common  carrier 
telecommimications  services  to  ship 
stations,  including  telephony, 
telegraphy,  data  and  facsimile  services. 
Because  there  is  significant  competiticm 
in  the  marine  radio  public 
correspondence  market  and 
substitutability  of  service  fi-om  cellular 
and  satellite-based  services,  it  would 
appear  that  public  coast  stations  do  not 
possess  market  power.  Therefore,  the 
Commission  proposes  to  reclassify 
public  coast  stations  as  nondominent  in 
order  to  subject  them  to  a  less 
burdensome  regulatory  scheme 
concerning  tarifi  and  closure 
procedures. 

4.  Second,  the  Commission  proposes 
to  allow  land  mobile  operations, 
specifically  certain  industrial  and  land 
transportation  services,  within  the 
marine  VHF  band.  The  Commission 
currently  permits  sharing  between  the 
maritime  and  private  land  mobile 
service  on  a  case-by-case  basis.  Based  on 
this  experience,  the  Commission  is 
considering  inter^service  sharing  to 
increase  spectrum  efficierrcy.  Specific 
interference  criteria  are  {»opos^. 
Further,  commenters  are  asked  to 
discuss  the  sharing  of  private  land 
mobile  radio  frequencies  with  the 
maritime  radio  service. 

Initial  Regulatory  Flexibility  Analysia 

Reason  for  Action 

The  Commission  proposes  to  (1) 
reclassify  VHF  public  coast  staticms  as 
non-dominant  common  carriers,  and 
thereby  subject  them  to  a  streamlined 
regulatory  sdieme,  and  (2)  authorize 
inter-service  sharing  of  certain  maritime 
frequencies  in  order  to  reduce  private 
land  mobile  service  congestion  in 
certain  geographical  areas. 

Objectives 

We  seek  to  increase  efficiency  in  these 
radio  services  and  within  the 
Commission  by  (1)  streamlining  the 
tariff  filing  and  closure  reporting 
requirements  for  VHF  public  coast 
stations,  and  (2)  authorizing  faring  of 
fiequencies  between  the  land  mobile 
and  marine  radio  smvices.  Such  changes 
should  reduce  unirecessary  burdens  on 
the  public  and  administrative  costs  to 
the  Commission. 


Legal  Basis 

The  proposed  action  is  authorized 
under  sections  4(i)  and  303(r)  of  the 
Communications  Act,  47  U,S.C.  154(i) 
and  303ir). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

VHF  coast  stations  will  be  subject  to 
the  streamlined  regulatory  scheme  for 
non-dmninant  common  carriers. 

Federal  Rules  Which  Overlap,  Duplicate 
or  Conflict  with  These  Rules 

None. 

Description,  Potential  Impact,  artd 
Small  Entities  Involved 

The  proposal  pertaining  to  the  inter- 
service  sharing  of  land  m^ile  and 
marine  radio  service  fiequencies  would 
imsease  spectrum  efficimicy  and  reduce 
congestion  in  certain  areas  of  the 
country.  Because  coast  stations  are  not 
typically  owned  by  small  businesses, 
the  reclassification  of  such  carriers  as 
r>on-dominant  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The 
proposal,  however,  would  eliminate  for 
coast  stations  the  regulatory  burden  of 
compliance  with  the  tariff  and  closure 
requirements  that  currently  apply  to 
dominant  common  carriers. 

Any  Significant  Ahematives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
with  the  Stated  Objectives 

None. 

List  of  Subjects 

47  CFR  Part  2 
Radio. 

47  CFR  Part  63 

Communications  common  carriers. 

47  CFR  Port  80 
Marine  safety. 

47  CFR  Part  90 

Communications  equipment. 

Federal  Communicatious  Commission. 
Dowm  R.  Searcy, 

Secretary. 
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OEPAFTTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphadc 
AdmMatraitlon 

50  CFR  Parla  611  and  675 

{Dodial  No.  K1tt6-2285) 

Foratgn  Fialdng;  Groundflah  of  lha 
Barteig  Saa  and  Alautian  lalanda 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  1993  initial 
specifications  of  groundfish  and 
prohibited  species  catch  allowancea; 
request  for  comments. 

SUMMARY:  NMFS  proposes  1993  initial 
harvest  specifications  for  each  cat^ory 
of  groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI)  and 
associated  management  measmes.  This 
action  is  necessary  to  inform  the  public 
about  proposed  1993  harvest 
specificMions  and  management 
measures  and  to  solicit  public 
comments.  The  intended  effect  is  to 
provide  NMFS  with  the  best  available 
information  on  udiich  to  base  final  1993 
initial  harvest  specificaticms  and 
associated  management  measures  and  to 
provide  opportunity  for  public 
participation  in  this  decision-making 
process. 

DATES;  Comments  must  be  received  by 
January  4, 1993. 

ADDRESSES;  Comments  should  be  sent  to 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  Alaska  99802-1666, 
or  be  delivered  to  the  Federal  Building 
Annex,  suite  6, 9109  Mendenhall  Mall 
Road.  Juneau,  Alaska.  The  preliminary 
1993  ^ock  Assessment  and  Fishery 
Evaluation  (SAFEJ)  report  may  be 
requested  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage.  AK  99510. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  J.  Salveson,  Fishery  Management 
Biologist,  NMFS.  907-686-7228. 
SUPPLEMENTARY  INFORMATION: 

Groundfish  fisheries  in  the  BSAl  are 
governed  by  Federal  regulations  at  50 
CFR  611.93  and  675,  whidi  implement 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAl  (FMP) 
The  FMP  was  prepared  by  the  North 
Pacific  Fishery  Mmagement  Council 
(Council)  and  approved  by  the  Secretary 
of  Commerce  (Secretary)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  FMP  and  impl^enting 
ragulaticHis  require  NMFS,  after 
consultation  with  the  Council,  to 
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specify  for  each  calendar  year  the  total 
allowable  catch  (TAG)  for  each  target 
species  and  the  "other  species" 
category,  the  sum  of  which  must  be 
within  the  optimum  yield  range  of  1.4 
million  to  2.0  million  metric  tons  (mt) 

(§  675.20(a)(2)).  Regulations  under 
$675.20(a)(7)(i)  fu^er  require  NMFS 
annually  to  publish  and  solicit  public 
comment  on  amounts  of  proposed 
annual  TACs,  apportionments  of  each 
TAG,  prohibited  species  catch 
allowances,  and  seasonal  allowances  of 
pollock.  Tables  1-4  and  the  proposed 
specifications  satisfy  this  requirement. 
Under  §  675.20(a)(7)(ii),  NMFS  will 
publish  the  final  annual  TAGs  for  1993 
and  initial  apportionments  after 
considering  all  timely  comments  and 
after  consultation  with  the  Gouncil  at  its 
December  1992  meeting. 

The  specified  TAGs  tor  each  species 
are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Gouncil,  its  Advisory 
Panel  (AP),  and  its  Scientific  and 
Statistical  Gommittee  (SSG)  annually 
review  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
BSAI.  This  information  is  compiled  by 
the  GounciPs  BSAI  Groundfish  Plan 
Team  and  is  presented  in  the  SAFE 
report.  The  Plan  Team  annually 
produces  such  a  report  as  the  first  step 
in  the  process  of  specifying  TAGs.  The 
SAFE  report  contains  a  review  of  the 
latest  scientific  analyses  and  estimates 
of  each  species’  biomass,  maximum 
sustainable  yield  (MSY),  acceptable 
biological  catch  (ABG)  and  other 
biological  parameters,  as  well  as 
summaries  of  the  economic  condition  of 
groundfish  fisheries  off  Alaska.  A 
preliminary  1993  SAFE  report  dated 
September  1992  provides  an  update  on 
status  of  stocks.  Stock  assessments 
based  on  biological  survey  work  done 
during  the  summer  of  1992  will  he  used 
to  update  preliminary  assessments  in 


the  final  edition  of  the  1993  SAFE 
report,  which  will  be  published  by  the 
Gouncil  in  November  1992.  Final  ABGs 
for  the  1993  fishing  year  will  be  based 
on  the  most  recent  stock  assessments. 

For  purposes  of  this  action,  many  of  the 
ABCs  adopted  by  the  Council  for  the 
1992  fishing  year  are  the  best  available 
scientific  information.  Other  ABCs  cue 
adjusted  to  accommodate  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  or  revised 
technical  methods  used  to  calculate 
stock  biomass. 

Procedure  for  Estimating  ABC 

The  Council  bases  its  definition  of 
ABC  on  the  definition  contained  in  SO 
CFR  part  602 — Guidelines  For  Fishery 
Management  Plans.  These  guidelines 
(§  602.11(e)(1))  state.  "ABC  is  a 
preliminary  description  of  the 
acceptable  harvest  (or  range  of  harvests) 
for  a  given  stock  or  stock  complex.  Its 
derivation  focuses  on  the  status  and 
dynamics  of  the  stock,  environmental 
conditions,  other  ecological  factors,  and 
prevailing  technological  characteristics 
of  the  fishe^.” 

ABC  levels  must  not  exceed  the  catch 
levels  specified  in  the  overfishing 
definition  selected  by  the  Council, 
although  application  of  the  overfishing 
definition  requires  some  flexibility 
because  the  amount  of  data  for  diflerent 
stocks  varies.  The  calculations  used  to 
derive  preliminary  overfishing  levels  for 
a  given  stock  or  stock  complex  are 
described  in  the  preliminary  1993  SAFE 
report  dated  September  1992. 

Calculation  of  ABC  varies  among 
species  depending  on  the  quality  of 
available  data  and  prior  knowledge  of  a 
species’  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating  ABCs. 
First,  the  exploitable  biomass  of  a  stock 
is  estimated.  Second,  the  ABC  for  a 
stock  is  calculated  by  multiplying  an 
exploitation  rate  times  the  estimated 


exploitable  biomass.  Various 
exploitation  rates  or  fishing  mortality 
(F)  rates  may  be  used  in  this  calculation. 
For  example,  the  exploitation  rate  that 
would  pr^uce  MSY  (Fmsy)  may  bo 
used  when  the  stock  is  known  to  be  in 
good  condition,  high  in  abimdance,  and 
not  in  danger  of  drastic  declines.  When 
particular  caution  is  indicated,  the  more 
conservative  Fo.i  harvest  strategy  is  used 
to  determine  an  exploitation  rate.  This 
strategy  determines  a  level  of  F  at  which 
the  marginal  increase  in  yield-per- 
recruit  due  to  an  increase  in  F  is  10 
percent  of  the  marginal  yield-per-recruit 
in  a  newly  exploit^  fishery. 

Recruitment  refers  to  the  growth  of 
juvenile  fish  into  the  adult  or 
exploitable  population.  Generally,  the 
Fo  I  harvest  strategy  produces  a  more 
conservative  exploitation  rate  than 
Fmsy.  Another  alternative  is  to  use 
historical  exploitation  rates  when 
historical  fishery  data  indicate  that  a 
stock  is  not  adversely  aflected  by  such 
rates.  Finally,  an  empirical  estimation  of 
ABC  based  on  historical  catch  levels 
may  be  used  when  information  is 
insufficient  to  estimate  the  biomass  of  a 
stock.  Details  of  overfishing,  ABC.  and 
other  calculation  procedures  are 
discussed  in  the  preliminary  1993  SAFE 
report  dated  September  1992.  This 
report  is  available  on  request  from  the 
Council  (See  ADDRESSES). 

The  Plan  Team’s  recommendations 
for  preliminary  ABCs  for  each  species 
for  1993  and  other  biological  data  are 
provided  in  the  preliminary  1993  SAFE 
report.  At  its  September  22-27, 1992, 
meeting,  the  Coimcil’s  SSC  reviewed  the 
Plan  Team’s  preliminary 
recommendations  for  1993  ABCs  as  set 
forth  in  the  preliminary  September  1992 
SAFE  report.  The  SSC  recommended 
several  revisions  to  the  preliminary 
ABCs  set  forth  in  this  report,  which  the 
Council  subsequently  adopted  (table  1). 


Table  1.— Prof»osed  1993  Acceptable  Biological  Catch  (ABC).  Total  Allowable  Catch  (TAG).  Initial  TAC  (FT AC), 
AND  Interim  ITAC  Apportionments  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area*  * 


Spedes 

ABC 

TAC 

IfktialTAC 

(ITAO-DAP’.* 

Interim 

DAP>V4 

ITAC* 

Pollock; 

1,690.000 

67.000 

1,300.000 

1,105.000 

442.000 

51.600 

43,860 

17,544 

33.000 

1.000 

850 

340 

178.000 

178.000 

151,300 

37325 

Sableksh: 

1,400 

1.400 

1.190 

298 

AL . . . . . . . . 

3,000 

3.000 

2.550 

638 

Atka  mackerel ...» . . . . 

117,100 

372.000 

32.000 

200,000 

27,200 

170,000 

6300 

42.500 

311.000 

40,000 

34,000 

8,500 

7,000 

7,000 

5.950 

1.488 

68,000 

10.000 

8,500 

2,125 

Other  NatAsh*  . . . . - . . . - 

226,000 

79.000 

67,150 

16,787 
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Table  1.— Proposed  1993  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC).  Initial  TAC  (ITAC), 
AND  Interim  ITAC  Apportionments  of  Groundfish  in  the  Bering  Sea  and  Alelitian  Islands  Area* -^—Continued 


Spedas 


Pacific  ocean  perch: 

BS . 

AL . 

Other  red  roddish;  ^ 

BS . 

Sharpchirt/Northem: 

AL . 

Shoftraker/Rougheye; 

AL . 

Other  roddish;* 

BS . . . 

AL . 

Squid  . . . 

Ot^r  Spedes*  . 


Totals 


ABC 

TAC 

Initial  TAC 
(ITAC)=DAP’-< 

2.100-3.540 

2,100 

1,785 

446 

11.700-14,800 

11,700 

9,945 

2,486 

1,400 

1,400 

1,190 

298 

5,670 

5,670 

4,820 

1.205 

1,220 

1,220 

1,037 

259 

400 

400 

340 

85 

925 

925 

786 

197 

3.400 

2,000 

1,700 

425 

26,600 

20,000 

17,000 

4,250 

3,126.815-3,131.455 

1,948,415 

1,656,153 

586,496 

'Amounto  are  In  metric  lone  and  apply  to  entire  Bering  Sea  (BS)  and  Aleutian  laland  (Al)  area  unleaa  odtenriae  ipecified:  with  the  exoaption  o(  poNodi  and  for  the  putpoae  d  theae 
tptcMcations,  tht  88  includtt  Boo^lof  subsfM. 

'Zero  amounta  cH  grourtdflah  are  apectfied  for  Jolni  Ventura  Prooaaalng  (JVP)  and  Total  Allowabte  Lauat  of  Foreign  Fishing  (TALFF). 

>lnilial  TAC  (rrAC)-0.a6  ol  TAC;  Mtlal  roaerve-TAC-ITAC-2a2.ze2  mt 
*  DAPadomeatic  anrtual  procassIngdTAC. 

■Interim  ITAC  amounts  are  2S  peroant  of  ITAC  amounta  In  Table  1.  For  poAock.  Interim  ITAC  Is  the  amount  of  ITAC  apportioned  to  the  roe  season. 

■'Dther  fiMfiah''  indudss  al  flatfish  apeciea  except  tor  Pacific  halibut  (a  prohibttad  apecias)  and  all  ether  flatfish  spedes  that  have  a  separate  specHied  TAC  amount. 

^'Dther  red  rockfish''  Indudea  ahortraker.  rougheye.  northern,  and  aharpehin. 

■“Other  iockflah“  Indudea  SeOaatea  and  S»t»$tolobua  spedes  except  lor  Pacific  ocean  perch  and  the  “other  rod  rockfish”  spodea. 

■“Other  spedaa“  indudas  sdilptns.  sharks,  skates,  euladion,  smelts,  capeNn,  squid,  and  octopus. 


A  brief  discussion  of  the  revisions 
adopted  by  the  Coimcil  follows; 

Aleutian  Basin  Pollock 

The  SSC  concurred  in  the  Plan 
Team’s  concept  that  the  Aleutian  Basin 
(Bogoslof  Subarea)  pollock  stock  should 
be  managed  separately  from  the  Bering 
sea  and  Aleutian  Islands  pollock  stoc^. 
As  such,  separate  ABCs  and  TACs  are 
specifred  for  each  stock. 

Although  the  SSC  concurred  with  the 
Plan  Team’s  preliminary  biomass  and 
ABC  recommendations  for  the  Bering 
Sea  and  Aleutian  Islands  pollock  sto^s, 
the  SSC  did  not  concur  with  the  Plan 
Team’s  projected  estimate  of  1993 
biomass  for  Bogoslof  Subarea  pollock. 
The  Plan  Team  assumed  that  natural 
mortality  (M)  for  these  fish  was  0.3; 
however,  the  Bogoslof  population  is 
much  older  than  the  Eastern  Bering  Sea 
stock  and  the  SSC  believes  the  best 
estimate  of  M  is  0.2,  which  is  the  value 
accepted  for  other  assessments  of 
Aleutian  Basin  pollock.  Assuming  that 
little  or  no  recruitment  has  recently 
occurred,  the  SSC  recommended  that 
the  best  estimate  of  1993  biomass  is 
obtained  from  the  1992  hydroacoustic 
survey  biomass  (800,000  mt)  and  by 
applying  an  instantaneous  mortality  rate 
of  0.2.  At  an  associated  annual  survival 
rate  of  0.8187,  the  resulting  1993 
biomass  estimate  is  655,000  mt.  Given 
the  declined  status  of  Bogoslof  pollock, 
the  SSC  further  recommended  that  the 
1993  ABC  amoxint  for  the  Aleutian 
Basin  pollock  stock  be  reduced  frnm  the 
Plan  Team’s  recommendation  of 
142,000  mt  to  33,000  mt.  The  SSC’s 


estimate  of  ABC  reflects  an  exploitation 
rate  of  (0.25)M,  or  0.05.  The  resulting 
ABC  of  33,000  mt  was  adopted  by  the 
Council  for  public  review  and  comment. 

Pacific  Ocean  Perch  (POP)  Complex. 

The  Plan  Team  calculated  separate 
ABCs  for  three  components  of  the  POP 
complex  in  the  Bering  Sea  and  Aleutian 
Island  management  areas:  (1)  True  POP 
(Sebastes  aJutus);  (2)  sharpehin  and 
northern  rockfish;  and  (3)  shortraker 
and  rougheye  rockfish.  The  SSC 
concur!^  with  the  Plan  Team’s 
preliminary  recommendation  to 
maintain  /^Cs  for  sharpehin,  northern, 
shortraker,  and  rougheye  rockfish  at 
1992  levels.  The  S^  also  concurred  in 
the  Plan  Team’s  preliminary 
recommendation  to  continue  to  combine 
shortraker,  rougheye,  sharpehin,  and 
northern  rockfish  into  a  single  group, 
’’other  red  rockfish,”  in  the  Bering  ^a 
management  area. 

The  Plan  Team  estimated  the  1993 
ABC  for  S.  alutus  based  on  a  stock 
synthesis  model,  which  is  different  from 
approaches  used  in  the  past.  The 
resulting  ABCs  estimated  for  S.  alutus 
in  the  Bering  Sea  and  Aleutian  Islands 
(2,100  mt  and  14,800  mt,  respiectively) 
differ  frnm  those  established  for  1992 
(3,540  mt  and  11,700  mt,  respectively). 
The  SSC  debated  the  analytic  approach 
taken  by  the  Plan  Team.  Given  that 
stock  status  has  not  changed  since  1992, 
the  SSC  requested  that  several 
parameters  of  the  Plan  Team’s  approach 
be  clarified  at  the  Council’s  December 
1992  meeting.  Pending  this  clarification, 
the  SSC  recommended  that  the 


preliminary  ABCs  for  S.  alutus  be  set  at 
the  1992  levels  for  the  eastern  Bering 
Sea  (3,540  mt)  and  Aleutians  Islands 
(11,700  mt).  liiese  values  were  obtained 
by  applying  FsM=0.05  to  estimates  of 
the  1992  exploitable  biomass  for  the 
eastern  Bering  Sea  (70,800  mt)  and 
Aleutian  Islands  (234,000  mt). 

For  purposes  of  public  comment,  the 
Council  recommended  that  NMFS 
publish  a  range  of  ABC  levels  for  S. 
alutus  that  encompasses  both  the  Plan 
Team’s  and  SSC’s  recommended  levels. 

Atka  Mackerel 

The  SSC  accepted  the  Plan  Team’s 
1993  estimate  of  ABC  (351,000  mt), 
although  it  expressed  concern  about 
limited  data  upon  which  the  annual 
biomass  estimate  is  based.  The  SSC  also 
was  apprehensive  about  possible 
environmental  problems  that  may  result 
from  an  increas^  harvest  of  the 
magnitude  supported  by  the  Plan 
Team’s  estimate  of  1993  ABC.  Atka 
mackerel  is  a  prey  species  of  northern 
fur  seals  and  Steller  sea  lions.  During 
their  migrations,  northern  fur  seals  (a 
depleted  species)  feed  heavily  on  Atka 
mackerel  as  they  move  through  the 
Aleutian  passes.  Given  these  concerns, 
the  SSC  maintained  its  1992 
recommendation  to  phase  in  the  Plan 
Team’s  estimate  of  ABC  over  a  6-year 
period  by  adopting  the  1993  biomass 
estimate  and  raising  the  exploitation 
rate  in  steps  from  ^^6  in  1992,  M/3  in 
1993,  to  M  in  1997.  According  to  this 
schedule,  the  recommended  ABC  for 
1993  is  (0.30/3)  (1,1 71,000)=!  17,100  mt. 
The  main  purpose  of  this  approach  is  to 
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postpone  a  large  ABC  increase  until  it 
has  been  confijmed  by  additional  data 
and  analysis.  The  SSC  emphasized  that 
a  greatly  increased  Atka  mackerel 
harvest  should  be  distributed  over  the 
range  of  the  stock  in  proportion  to  the 
distribution  of  biomass.  This  would 
require  70  percent  of  the  catch  to  be 
taken  west  of  180**  W.  longitude. 
Corresponding  ABCs  in  the  eastern  and 
western  Aleutians  would  be  32,100  mt 
and  85,000  mt.  respectively. 

In  response  to  these  concerns,  the  SSC 
recommended  that  the  ABC  for  Atka 
mackerel  be  reduced  to  32,100  mt  to 
avoid  a  disproportionate  harvest  of  Atka 
mackerel  in  the  eastern  Aleutian  Islands 
and  possible  impacts  on  marine 
mammals.  The  SSC  believes  that  an 
ABC  of  32,100  mt  would  protect  marine 
mammals  while  an  FMP  amendment  is 
being  prepared  that  would  distribute 
Atka  mackerel  TAC  amounts  and 
associated  fishing  effort  in  proportion  to 
biomass  distribution. 

After  considering  the  Plan  Team’s  and 
SSC’s  concerns  about  disproportionate 
fishing  effort  hr  Atka  mackerel  in  the 
Aleutian  Islands  area  and  possible 
localized  depletion  of  the  resource,  the 
Council  recommended  that  an  ABC 
amount  of  117,100  mt  be  proposed  for 
public  comment  and  review.  The 
Council  also  requested  that  the  Plan 
Team  prepare  a  draft  analysis  examining 
options  for  splitting  the  Aleutian  Islands 
area  for  the  purpose  of  apportioning  the 
Atka  mackerel  ABC  and  TAC.  At  tl^ 
time,  a  draft  analysis  is  scheduled  to  be 
presented  to  the  Coimcil  at  its  January 
1993  meeting.  Pending  Council  action 
and  subsequent  Secretarial  review  and 
approval,  a  final  rule  implementing  new 
TAC  management  areas  for  Atka 
mackerel  o^d  be  implemented  by  late 
summer,  1993. 

Proposed  TAC  Specifications 

For  purposes  of  this  notice,  the 
Council  recommended  the  proposed 
TACs  in  Table  1  based  on  the  ^t 
available  biological  and  socioeconomic 
information.  In  general,  the  Council 
recommended  that  proposed  TACs  for 
individual  groundfish  species  or  spedas 
groups  be  set  at  either  the  1992  TAC 
level  or  the  preliminary  1993  ABC 
amoimt,  vrhichever  is  less.  The  Cmmcil 
recommended  a  further  reduction  in  the 
proposed  TACs  for  the  following 
species: 

Aleutian  Basin  (Bogoslof  Subarea) 
Pollock 

The  SSCs  preliminary 
recommendation  for  ABC  was  33,000 
mt.  Due  to  the  declining  status  of  this 
stock,  the  Council  recommended  a 


proposed  TAC  of  1,000  mt  to  provide  for 
bycatch  in  other  groundfish  operations. 

Pacific  Cod 

The  Council  recommended  a 
proposed  TAC  equal  to  ABC,  or  178.000 
mt.  The  Council  noted  that  it  may 
further  reduce  the  TAC  at  its  December 
meeting  after  considering  new 
information  that  may  be  presented  on 
the  status  of  this  species  in  the  final 
1993  SAFE  report. 

Atka  Mackerel 

The  Council  recommended  a 
proposed  TAC  equal  to  32,000  mt  This 
amount  is  reduced  horn  the  1992  TAC 
level  of  43,000  mt  and  reflects  the 
conservative  ABC  level  recommended 
by  the  SSC  for  1993. 

The  Plan  Team  will  revise  the 
preliminary  1993  SAFE  report  during  its 
November  1992  meeting  and  produce  a 
final  1993  SAFE  report  with  updated 
ABC  recommendations.  At  its  December 
1992  meeting,  the  Council  will 
recommend  TACs  to  the  Secretary  that 
are  based  on  the  ABCs  and  adjusted  for 
other  biological  and  socioeconomic 
considerations.  The  TACs  may  be 
further  adjusted  so  that  their  sum  does 
not  exceed  the  maximum  optimum 
yield  allowed  by  the  FMP. 

Apporfionmeiit  of  TAC 

As  required  by  §§  675.20(a)(3)  and 
67S.20(a)(7)(i).  eadi  species’  ’TAC 
initially  is  reduced  by  15  percent.  The 
sum  of  these  15  percent  amounts  is  the 
reserve.  The  reserve  is  not  designated  by 
species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"otner  species”  category  during  the 
year,  provided  that  such 
reapportionments  do  not  result  in 
overfishing. 

The  initial  TAC  (ITAC)  for  each  target 
species  and  the  ”o^er  species”  category 
at  the  beginning  of  the  year,  whidi  is 
equal  to  85  percent  of  TAC,  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  Each  DAH  amoimt  is  further 
apportioned  between  two  categories  of 
U.&  fishing  vessels.  The  domestic 
annual  processing  (DAP)  category 
includes  U.S.  vessels  that  process  catch 
cm  board  or  deliver  it  to  U.S.  fish 
processors.  The  joint  venture  processing 
(JVP)  category  includes  U.S.  fishing 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  authorized  to 
receive  catches  in  the  exclusive 
economic  zone. 

In  consultation  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  are 
determined  by  the  Director.  Alaska 


Region.  NMFS  (Regional  Director). 
Consistent  with  the  final  notices  of  1991 
and  1992  initial  specifications,  the 
Council  recommended  that  1993  DAP 
specifications  be  set  equal  to  TAC  and 
that  zero  amounts  of  groundfish  be 
allocated  to  JVP  and  TALFF.  In  making 
this  recommmdation,  the  Council 
considered  the  capacity  of  DAP 
harvesting  and  processing  operations 
and  anticipates  that  1993  DAP 
operations  will  harvest  the  full  TAC 
specified  for  each  BSAI  groundfish 
species  category. 

The  propo^  ABCs,  TACs,  ITACs, 
and  initial  apportionments  of 
groundfish  in  the  BSAI  area  for  1993  are 
given  in  Table  1.  ITiese  proposed 
specifications  are  subject  to  change  as  a 
result  of  public  comment,  analysis  of 
the  current  biological  condition  of  the 
groundfish  stocks,  and  consultation 
with  the  Council  at  its  meeting 
scheduled  for  December  7-11, 1992. 

Regulations  under  §  675.20(a)(7)(i) 
require  one-fourth  of  each  propos^ 
TTAC  and  the  first  seasonal  allowance  of 
pollock  be  in  efi^  at  the  start  of  a 
nshing  year  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  a 
final  Fedwal  Register  publication  of 
initial  specifications.  Imposed  seasonal 
allowances  of  pollock  are  discussed 
below.  The  interim  ITAC  and  DAP 
specifications  for  the  1993  fishing  year 
also  are  given  in  Table  1. 

Apportionment  of  the  Pollock  TAC  to 
the  Inshore  and  OflEihora  Crunponents 
and  to  the  Westam  Alaska  Conununity 
Development  Quota 

If  Amendment  18  to  the  BSAI  FMP 
(57  FR  46133,  October  7, 1992)  is 
approved  by  the  Secretary,  the  1993 
pollodc  ITAC  specified  for  each  subarea 
of  the  BSAI  would  be  allocated  35 
percent  to  the  inshore  component  and 
65  percent  to  the  offshore  component 
(see  table  2).  Furthermore,  the  final  rule 
implementing  Amendment  18  to  the 
FMP  (57  FR  23321,  June  3, 1992) 
requires  that  7.5  percent  of  the  pollock 
TAC.  or  one-half  of  the  non-specific 
reserve  for  each  subarea,  be  set  aside  for 
the  Western  Alaskan  Community 
Development  Quota  (CDQ)  program. 
Portions  of  the  pollo^  CDQ  established 
for  each  subarea  may  be  allocated  to 
specific  western  Alaska  communities  in 
accordance  with  community 
development  plans  develop^  by  the 
State  of  Alaska  and  approved  by  the 
Secretary  in  consultation  with  &e 
Council.  A  proposed  rule  to  Implement 
the  CDQ  program  pursuant  to 
Amendment  18  has  been  submitted  for 
Secretarial  review  and  approval  (57  FR 
46139,  October  7. 1992).  If  the  Secretary 
approves  regulations  implementing  the 
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QX)  program,  and  given  the  proposed 
1993  pollock  TAGS  recommended  by 
the  Council,  the  1993  CDQs  for  each 
subarea  would  be  as  follows; 


BSAI  subarea 

Poflock 

COOfint) 

Bering  Saa  . 

97,500 

Aleutian  Islands . 

3,870 

Bogoslof  . 

75 

Seasonal  Allowances  of  Pollock  TAC 

Under  §  675.20(a){2)(ii),  the  TAC  of 
pollock  for  each  subarea  of  the  BSAI 
area  is  divided  between  two  seasons 
(i.e.,  the  roe  season,  January  1  through 
April  15.  and  the  non-roe  season,  Jime 
1  through  December  31).  Fxirthermore, 
the  division  of  pollock  TAC  into 
seasonal  allowances  occurs  after 
subtraction  of  reserves  as  provided 
under  §  675.20(a)(3). 

For  purposes  of  this  notice,  the 
Council  recommended  that  the  1993 
seasonal  allowances  of  pollock  be  set  at 
the  same  relative  levels  as  in  1991  and 
1992,  or  40  percent  of  the  pollock  ITAC 
specihed  for  each  management  subarea 
during  the  roe  season  and  60  percent 
during  the  non-roe  season.  Existing 
regulations  designate  three  subareas  for 
purposes  of  pollock  management:  the 
Bering  Sea,  Aleutian  Islands,  and 
Bogoslof  subareas.  The  40/60  seasonal 
split  of  pollock  ITAC  would  be  specified 
for  each  subarea. 

When  specifying  seasonal  allowances 
of  the  pollock  TAC,  the  Council  and  the 
Secretary  consider  the  following  nine 
factors  as  listed  in-the  FMP: 

1.  Estimated  monthly  pollock  catch 
and  effort  in  prior  years; 


2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  Current  estimates  of  and  expected 
changes  in  pollock  biomass  and  stock 
conditions,  conditions  of  marine 
mammal  stocks,  and  biomass  and  stock 
conditions  of  sp>ecies  taken  as  bycatch 
in  directed  pollock  fisheries; 

4.  Potential  impacts  of  expected 
seasonal  fishing  for  pollock  on  pollock 
stocks,  marine  mammals,  and  stocks  of 
species  taken  as  bycatch  in  directed 
pollock  fisheries; 

5.  The  need  to  obtain  fishery-related 
data  during  all  or  part  of  the  fishing 
year; 

6.  Effects  on  operating  costs  and  gross 
revenues; 

7.  The  need  to  spread  fishing  effort 
over  the  year,  minimize  gear  conflicts, 
and  allow  participation  %  various 
elements  of  the  groundfish  fleet  and 
other  fisheries; 

8.  Potential  allocative  efiects  among 
users  and  indirect  effects  on  coastal 
communities;  and 

9.  Other  biological  and  socioeconomic 
information  that  afiects  the  consistency 
of  seasonal  pollock  harvests  with  the 
goals  and  objectives  of  the  FMP. 

These  factors  were  not  rigorously 
considered  by  the  Council  at  its  meeting 
of  September  22-27, 1992,  due  to  the 
incomplete  fishery  data.  Public 
comment  is  solicited  especially  on  the 
effects  of  the  recommended  seasonal 
allowances  with  respect  to  these  nine 
factors. 

The  proposed  40/60  seasonal  split  of 
pollock  ITAC  also  would  affect  inshore 
and  offshore  allocations  of  pollock  if 


revised  Amendment  18  and  its 
implementing  regulations  are  approved. 
Seasonal  apportionments  of  pollock 
allocated  to  western  Alaska 
communities  under  the  CDQ  program 
also  may  be  considered  by  the  Council 
if  the  Secretary  approves  a  final  rule 
implementing  the  CDQ  program. 
Although  the  Council  ^d  not 
recommend  a  specific  seasonal 
apportionment  of  the  pollock  CDQ,  the 
public  is  notified  that  seasonal 
apportionments  of  the  1993  pollock 
QDQ  may  be  considered  by  the  Council 
at  its  December  1992  meeting.  If 
seasonal  apportionments  of  the  pollock 
CDQ  are  recommended  by  the  Council, 
such  apportionments  may  or  may  not 
correspond  to  the  40/60  seasonal  split 
proposed  for  the  inshore  and  ofishore 
component  pollock  fisheries. 

Table  2  lists  seasonal  apportionments 
of  pollock  based  on  the  proposed  40/60 
seasonal  split  of  the  ITAC  listed  in 
Table  1  and  assuming  a  final  rule 
implementing  inshore/offshore  pollock 
allocations  is  approved  under  revised 
Amendment  18. 

An  additional  factor  that  may  afiect 
the  Council’s  final  decision  on  how  to 
apportion  seasonally  the  1993  pollock 
ITACs  is  the  Council’s  action  on  a 
proposed  regulatory  amendment  that 
would  delay  the  opening  date  of  the 
1993  non-roe  season  fi'om  June  1  to  a 
later  date.  The  Council  is  scheduled  to 
make  a  decision  on  this  season  delay 
during  its  December  7-11, 1992, 
meeting. 


Table  2.— Provisional  Allocation  of  Pouock  TAC  (mt)  by  Season  ^ 


Subarea 

TAC* 

ITAC* 

Roe  sea¬ 
son* 

Non-Roe 

season^ 

Baring  Saa; 

386,750 

718,250 

154,700 

287,300 

Total . 

Aleutian  Islands; 

Inshore . 

1,300,000 

1,105,000 

15,351 

28,509 

442,000 

6,140 

11,404 

663,000 

9,211 
.  17,105 

Offshore . 

Total . 

51,600 

43,860 

298 

552 

17,544 

119 

221 

Bogoslof  Subarea; 

Inshore . 

Offshore . . . 

Total . . . 

1,000 

850 

340 

’  AtsumM  an  oHshon  oocnponant  poHocfc  •llocaHon  o(  0.65(ITAC)  and  an  Inahora  allocation  o<  0.35(ITAC). 

'TAC  ■  total  aMowabla  catch. 

'Initial  TAC  (ITAC)  -  0.86  a*  TAC:  0.16  at  TAC  la  appoitionad  to  ratocva. 

'January  1  throuw  A^  16. 

*  Juna  1  through  Daoambar  31.  although  Via  Cound  la  oontidarlng  a  ragulatoiy  amandmant  that  would  dalay  tha  1903  non-roa  saason  to  a  latar  data.  Tha  Council  la  achadulad  to  maka  a 
dadaion  on  tha  aaaaon  dalay  during  Ha  Daoambar  7-1 1,  1992.  maalmg. 
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Apportionment  of  Pollock  TAG  to  the 
Non-pelagic  Trawl  Gear  Fishery 

Regulations  under  §  675. 24(c)(2) 
authorize  the  Secretary,  in  consultation 
with  the  Council,  to  limit  the  amount  of 
pollock  TAG  that  may  be  taken  in  the 
directed  fishery  for  pollock  using  non- 
pelagic  trawl  gear.  This  authority  is 
intended  to  reduce  the  amount  of 
Pacific  halibut  and  crab  bycatch  that 
occurs  in  non-pelagic  trawl  operations. 

On  May  21, 1992,  an  emergency  rule 
was  implemented  that  prohibited  the 
use  of  trawl  gear  other  than  pelagic 
trawl  gear  by  operators  of  vessels 
participating  in  the  directed  fishery  for 
BSAl  pollock  (57  FR  22182,  May  27. 
1992).  The  emergency  rule  was 
subsequently  extended  for  an  additional 
90-day  peric^  through  November  23, 
1992  (57  FR  39137,  August  28, 1992). 
The  intent  of  the  emergency  rule  was  to 
reduce  halibut  bycatch  rates  in  the 
pollock  fishery  and  to  maintain  halibut 
bycatch  amounts  within  the  halibut 
bycatch  limits  established  for  the  1992 
trawl  fisheries. 

The  Council  has  recognized  that  the 
existing  definition  of  pelagic  trawl  gear 
at  §  675.2  allows  operators  of  vessels 
using  this  gear  type  to  circumvent  the 
intent  of  non-pelagic  trawl  gear 
restrictions  and  continue  fishing  in 
contact  with  the  seabed  in  a  manner  that 
results  in  halibut  bycatch  rates  that  do 
not  significantly  difier  firom  those 
experienced  by  vessels  using  trawl  gear 
other  than  pelagic  trawl  gear.  In 
response,  at  its  September  22-27, 1992, 
meeting,  the  Council  adopted  a  revised 
definition  of  pelagic  trawl  gear  that  is 
intended  to  reduce  more  effectively 
prohibited  species  bycatch  rates 
experienced  by  vessels  using  this  gear 
type.  NMFS  intends  to  submit  a 
proposed  rule  to  implement  the  revised 
definition  for  Secretarial  review  and 
approval  under  a  schedule  that,  if 
approved  by  the  Secretary,  would  allow 
for  an  early  1993  effective  date. 


Given  the  above  concerns  about  the 
effectiveness  of  the  existing  pelagic 
trawl  gear  definition  to  reduce  bycatch 
rates  and  recent  Council  action  to 
address  these  concerns,  the  Council  did 
not  propose  to  limit  the  amount  of 
pollock  TAG  that  may  be  taken  in  the 
1993  directed  fishery  for  pollock  by 
vessels  using  non-pelagic  trawl  gear.  At 
its  December  1992  meeting,  the  Council 
has  the  option  of  restricting  the  amount 
of  pollock  that  may  be  taken  with  non- 
pelagic  trawl  gear.  This  action  would  be 
consistent  with  the  May  21, 1992, 
emergency  rule  and  may  reduce  halibut 
and  crab  bycatch  rates  during  the  period 
that  a  regulatory  amendment  to  revise 
the  pelagic  trawl  gear  definition  is  being 
reviewed  by  the  Secretary. 

Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  Crab,  Pacific  Halibut,  and 
Pacific  Herring 

PSC  limits  of  red  king  crab  and 
Chionoectes  bairdi  Tanner  crab  in 
Bycatch  Limitation  Zones  (§675.2)  of 
the  Bering  Sea  management  area,  and 
for  Pacific  halibut  throughout  the  BSAl 
area  are  specified  under  §  675.21(a).  At 
this  time,  the  1993  PSC  limits  are: 

— 200,000  red  king  crabs  applicable  to 


— 5,333  mt  of  Pacific  halibut  (secondary 
PSC  limit)  applicable  to  the  entire 
BSAl  area. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAl  is 
one  percent  of  the  annual  eastern  Bering 
Sea  Pacific  herring  biomass.  At  this 
time,  the  best  estimate  of  1993  Pacific 
herring  biomass  is  230,752  mt.  This 
amount  was  derived  as  an  inseason 
estimate  by  the  Alaska  Department  of 


Fish  and  Game  during  the  1992 
spawning  season.  Therefore,  proposed 
Pacific  hemng  PSC  limit  for  1992  is 
2,308  mt.  This  value  is  subjec:!  to  change 
pending  an  updated  forecast  analysis  of 
1993  Pacific  herring  biomass  that  will 
be  presented  to  the  Council  by  the 
Alaska  Department  of  Fish  and  Game 
during  the  Council’s  December  1992 
meeting. 

Regulations  under  §  675.21(b) 
authorize  the  apportionment  of  each 
PSC  limit  established  for  the  BSAl  trawl 
fisheries  into  PSC  allowances  that  are 
assigned  to  specified  fishery  categories. 
Existing  regulations  at  §  675.21(b)(4) 
specify  seven  trawl  fishery  categories  for 
this  purpose  (midwater  pollock, 
Greenland  turbot/arrowtooth  flounder/ 
sablefish,  rock  sole/other  flatfish, 
yellowfin  sole,  rockfish.  Pacific  cod.  and 
bottom  pollock/ Atka  mackerel/"other 
species’*). 

For  purposes  of  this  action,  the 
Council  proposed  that  1993  prohibited 
species  bycatch  allowances,  and 
seasonal  apportionments  thereof, 
remain  unchanged  from  those  published 
in  the  final  rule  implementing 
Amendment  19  to  Ae  FMP  (57  FR 
43926,  September  23, 1992).  However, 
these  apportionments  were  based  on  a 
1992  halibut  PSC  limit  of  5,033  mt, 
which  reverts  back  to  a  PSC  limit  of 
5,333  mt  for  1993  under  Amendment 
19.  Therefore,  Tables  3  and  4  list  halibut 
bycatch  allowances  and  seasonal 
apportionments  of  those  allowances  that 
are  based  on  the  1992  bycatch 
allowances,  but  extrapolated  upwards  to 
reflect  the  increased  limit  established 
for  1993.  Prohibited  species  bycatch 
allowances  and  the  seasonal 
apportionment  of  those  allowances  will 
be  subject  to  change  at  the  December 
1992  Council  meeting,  pending  public 
comment,  year-to-date  information  on 
bycatch  performance,  and  updated 
information  on  anticipated  fishing 
patterns  in  1993. 


Zone  1; 

— One  million  C.  bairdi  Tanner  crabs 
^plicable  to  Zone  1; 

— ^Tnree  million  C.  bairdi  Tanner  crabs 
applicable  to  Zone  2; 

— 4,400  mt  of  Pacific  halibut  (primary 
PSC  limit)  applicable  to  Zones  1  and 
2H;  and 


Table  3.— -Proposed  1993  Prohibited  Species  Bycatch  Allowances  for  the  BSAl  Trawl  Fisheries 


Fisheries 

Zone  1 

Zone  2 

Zones  U2H 

BSAI-wWe 

Red  king  crab,  number  o(  ankrdls: 

75.000 

65,000 

0 

0 

10,000 

30,000 

Ptrlr/A^a/nfhr3  .  ....  . 

200,000 

100,000 

700,000 

0 

0 

75,000 

125,000 

C.  baum  Tanner  crab,  number  of  ar^lmals; 

1.225,000 

300,000 

0 

50,000 

712,500 

712,500 

.  . 

PIrVAIkaMhr  . . 

I 
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Table  3.— Proposed  1993  Prohibited  Speoes  Bycatw  Allowances  for  the  BSAI  Trawl  Fisheries— Continued 


Flahertes 

Zone  1 

Zone  2 

Zones  U2H 

BSAFtMlde 

1,000,000 

3,000,000 

PacSIc  haMxiL  matfic  tons: 

Seoondary 

haHbul 

000 

Pitoiery 

htotoui 

743 

660 

800 

0 

0 

175 

212 

1,343 

1,620 

PIck/AlkaAolhr - - - - - - - - . 

. 

. 

. 

1,470 

1,702 

Total  . . . . . 

4,400 

5,333 

PacSle  herring,  metric  tons: 

. 

1,668 

301 

RolnoVothffel  .  . 

0 

0 

10 

20 

Pteh/Allui^othr*  _ ,  . . 

210 

TntN  ,  -  . - . . . - . . . . 

2,306 

'Rock  Ml*  and  ottMT  MM  MMty  cMgory. 

*OrMnland  imtal.  tntmoc^t  doucKlar.  and  MbMW)  Mtiy  caiagory. 

*Polloek.  Atka  macharai,  and  “arm  Mtary  oaaagofy. 

'Poaock  arm  txan  maMatar  poVook,  Atka  macharai,  and^ooiar  apaeiaa’  Mary  eatagocy. 


Table  4.— Seasonal  Apportionment  of  the  1993  Haubut  Bycatch  AaowANCES  for  the  BSAI  Trawl  Fisheries 


Fishery  eSowrance 

Seasonal  bycatoh  (nS  haflbuO 

YeSowfln  sole: 

450 

Aug.  ba-bec  31  . . - . - . . . - . - . . 

450 

Total . . .  . .  .  . . . - . . . - . . 

900 

Rock  sotaTother  llatflsh”: 

Jan  01-Mar  29  . . .  ,, . , . . . . . 

690 

ugr  SO-Am  26  ■  _ _  . . . . 

101 

.k«  9a-Sj^  97  .  .  . . , . , . 

100 

Sep.  2&-Oec.  31  ...  - . — . .  . . .  .  _ ........  ....«_.  « 

nattialnrtar 

Turtwt/arrowSooto  lounderABaMellsh: 

Jaa  Ol-Oac.  31  - . . . . . . . . — _ _ _ _ 

800 

0 

RocMsh: 

21 

Mar.  30-sJutt  28  . . . . . . . . - . .  . „ 

64 

127 

<;a(i  9S-0<i(i  31  . 

Remainder 

212 

Padilcoott: 

.ter'  Ol-Jun.  9n  . . .  . .  ,  ....  . . . . . . . . 

1,379 

250 

.km  9ft-<U^  97  . - .  . ,,  ,  . . . 

Remainder 

Toftfll 

1,629 

1,293 

0 

PoSock/Alka  mackareV^othiw  tper^": 

Jaa  01-Apr.  15  . . . . . . . . . . . . . . . . 

Apr.  is-uay  31  . .  . .  . . . . . . ,, . 

jim.  01-Oe&  31  . . . . . . . . . 

409 

1,792 

Total  1993  Hantwl  Pyceton  i>nit  ,  ,  . 

5,333 

Regulations  at  §  675.20(a)(7)(i)  also  ^uire  that  one-fourth  of  each  proposed  PSC  allowance  be  made  available  on 
an  interim  basis  for  harvest  at  the  beginning  of  the  fishing  year  until  superseded  by  the  final  notice  of  initial  specifications. 
The  interim  PSC  allowances  are  given  in  table  5. 


Table  5.— Interim  1993  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  Fisheries' 


Flsherlee 

Zone  1 

Zone2 

Zones  1-k2H 

BSAMklda 

Red  king  crab,  rtumber  o(  animals: 

YalkMdln  aoki  .  .  . . . . .  . 

18,750 

21,250 

0 

0 

2.500 

7.500 

BH 

Rcksol/olhliat*  . . . . . . 

Tv>tVa'<o<M^sab* .  . 

RocMInh  .  . . .  . „ . . . _ 

PacMccod  . . . . . . . . . . . ..........  _ _ _ 

PlrkJUkstcthr*  . 
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Table  5.— Interim  1993  Prohibited  Species  Bycatch  AaowANCES  for  the  BSAI  Trawl  Fisheries*— Continued 


Zoom  U2H  BSAI-wlds 


C.  balnM  Tanner  crab,  nwnber  of  anlmais: 

YeHoivfln  sola . 

RckaoVotMlat  . . 

TuitYanoWaabl . 

Rockfisn  . . . 

Pacific  cod  . 

PIch/Atka/othr . . . . . 

Total . 

PacWc  haHbuL  metric  tons: 


50,000 

25.000 

306.250 

176,000 

75,000 

0 

0 

0 

12,500 

18,750 

'  178,125 

31,250 

178,125 

250,000 

750,000 

Yellowfin  sole . . 

RcfcsoVothllat . 

TuitYarroWaabI . 

Rockflsh  . . 

PacKIcood _ _ 

PIck/Atka/othr . . 

Total . 

Pacific  herrtno,  metric  tons: 

Midwater  polock . 

Yellowfin  sole . . 

RcksoVotrillat  . 

Tuib/anow/sabI . 

Rockflsh _ _ 

Pacific  cod  . . . 

Plck/Atlca^jthr* . 


'  AiTMuntt  M  28  pwcani  ol  Ihoas  In  Tabts  3. 

*  F»ool(  MW  and  oeiar  na»tiat»  tlaoa«y  cmtu^cty. 

r  QfaanWnd  luftioi.  afroaaoom  Soundar,  ano  aatoWSWi  SMa^  cataQOfy. 

*  PoNocK.  Asia  macka>a«.  and  “oawr  apacwa"  Stnanr  oaiaooN. 

*  PoaocK  oetar  ran  miowBisr  poSoeti.  aim  mackarr,  and^othar  apadat”  Sahary  caiagory. 


Although  the  proposed  specifications 
of  halibut  bycat^  allowances  are  based 
upon  the  existing  halibut  trawl  bycatch 
limit  of  5,333  mt,  the  Cotmcil  has 
adopted  alternative  halibut  bycatch 
mortality  limits  fcnr  trawl  and  non-trawl 
gear  (3,775  mt  and  900  mt,  respectively) 
for  1993  and  beyond  under  Amendment 
21  to  the  FMP.  A  proposed  rule  is  being 
prepared  for  Secretarial  review  and 
'  approval  that  would  implement  this 
amendment  early  in  the  1993  fishing 
year.  The  Council’s  recommended 
apportionments  of  the  proposed  halibut 
mortality  limits  among  fisheries  and 
seasons  will  be  published  in  the  Federal 
Register  for  public  review  and  comment 
wi^  the  notice  of  proposed  rulemaking 
for  Amendment  21.  If  approved  by  the 
Secretary,  the  revised  bycatch  mortality 
allowances  implement^  under 


Amendment  21  will  supersede  the  trawl 
bycatch  allowances  implemented  imder 
the  proposed  and  final  notices  of  1993 
initial  specifications. 

Groundfish  PSC  Limits 

Authority  to  specify  annual  PSC 
limits  for  groundfish  species  or  species 
groups  for  which  the  TAC  can  be 
completely  harvested  by  domestic 
fisheries  is  provided  at  §  675.20(a)(6).  In 
practice,  these  PSC  limits  apply  only  to 
JVP  or  TALFF  fisheries  for  species 
which  have  a  zero  JVP  or  TALFF 
apportionment.  At  this  time,  no 
groundfish  are  proposed  to,be  allocated 
to  either  JVP  or  TALFF  and 
specifications  of  groundfish  PSC  limits 
are  unnecessary. 


Sablefish  Gear  Allocation 

Rej^lations  under  §  675.24(c)(1) 
require  that  sablefish  TACs  for  the 
Bering  Sea  and  Aleutian  Islands 
management  area  be  divided  between 
trawl  and  hook-and-line/pot  gear 
fisheries.  Gear  allocations  of  TACs  are 
specified  in  the  following  proportions: 
^ring  Sea  management  area:  trawl 
gear — 50  percent; 

hook-and-line/pot  gear — 50  percent,  and 
Aleutian  Islands  management  area: 

trawl  gear — 25  percent; 
hook-and-line/pot  gear — 75  percent. 

If  the  specifications  in  Table  1  are 
adopted  for  the  1993  fishing  year, 
propiosed  trawl  and  hook-and-line/pot 
gear  allocations  of  sablefish  in  each 
management  area  are  equivalent  shares 
of  the  TACs  and  ITACs  listed  in  Table 
6. 


Table  6.— Proposed  Gear  Shares  of  Sablefish  TAC 


Manegamant  areas 

Gear 

ParcantofTAC 

Share  of  TAC  (reQ 

Share  of  ITAC 
{mg’ 

Baring  Saa  . . . . 

50 

700 

585 

60 

700 

585 

25 

750 

838 

Hook-anri-lina^  gaar -  -  -  — 

75 

2,250 

1,912 

*lnlMi  TAC  (ITAC)  >  aSS  of  TAC.  roundtd  to  th«  nMwM  wlwto  Mt  aiS  of  TAC  !•  •(itxMkintd  to  imwm.  Tito  Mm  of  both  ITAC  gm  ttmrm  M  •  mwngwiwni  ama  la  aquai  to  Via 
ITAC  tor  that  managamacA  aita  In  Tabw  1.  ^ 
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Qassification 

This  action  is  authorized  under  50 
CFR  611.93(b)  and  675.20,  complies 
with  E.0. 12291,  and  is  covered  by  the 
regulatory  flexibility  analysis  prepared 
for  the  implementing  reflations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  7-11, 1992,  Council  meeting. 
After  the  December  meeting,  a  flnal  EA 
will  be  prepared  on  the  final  1993  TAC 
amounts  recommended  by  the  Council. 

A  section  7  consultation  for  the  1993 
BSAI  initial  specifications  has  been 
initiated  under  the  requirements  of  the 
Endangered  Species  Act.  A  biological 
opinion  is  being  prepared  that  will 
address  the  effects  of  the  1993  initial 
specifications. 

List  of  Sub)ect8 
50  CFR  Part  611 

Fisheries.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated;  December  1, 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc  92-29546  Filed  12-2-92;  10:13  am) 
BIUJNO  CODE  3610-2S-II 


50  CFR  Parts  672  and  675 
[Docket  No.  921109-2309] 

RiN  0648-AE45 

Groundfish  of  the  Gulf  of  Alaska;  and 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Isiands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  regulatory 
amendment  that  would  implement  a  20 
nautical  mile  (nm)  seasonally  expanded 
trawl  fishery  closure  around  the 
Ugamak  Island  Stellar  sea  lion  rookery 
in  the  eastern  Aleutian  Islands  during 
the  pollock  roe  fishery  season 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI).  This 
proposed  action  is  consistent  with 
management  measures  in  place  at  other 
Steller  sea  lion  rookeries  in  this  region, 
and  is  necessary  to  minimize  possible 
adverse  effects  of  groimdfish  fisheries 
on  Steller  sea  lions.  It  is  intended  to 
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further  the  goals  and  objectives 
contained  in  the  fishery  management 
plans  that  govern  these  fisheries. 

DATES:  Comments  must  be  received  no 
later  than  January  4. 1993. 

ADDRESSES:  Conunents  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Jimeau,  AK 
99802.  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analyses 
(EA/RIR/IRFAs)  may  be  obtained  fiom 
the  same  address.  Comments  on  the  EA 
are  particularly  requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg.  Chief,  Fishery 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  Gulf  of  Alaska  (GOA)  and 
BSAI  are  managed  according  to  Fishery 
Management  Plans  (FMPs)  for 
Groundfish  of  the  GOA  and  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMPs  are  implemented  by  regulations 
for  the  foreign  fishery  at  50  C^R  part 
611  and  for  the  U.S.  fishery  at  50  CFR 
parts  672  and  675. 

General  regulations  that  also  pertain 
to  the  U.S.  fishery  appear  at  50  CFR  part 
620. 

At  times,  amendments  to  the  FMPs 
and/or  their  implementing  regulations 
are  necessary  to  respond  to  fishery 
conservation  and  management  issues. 
Amendment  25  to  the  FMP  for 
Groundfish  of  the  GOA  and  Amendment 
20  to  the  FMP  for  the  Groundfish 
Fishery  of  the  BSAI  were  implemented 
(57  FR  2683,  January  23, 1992)  to  afford 
protection  to  Steller  sea  lions  (sea  lions), 
a  species  listed  as  threatened  under  the 
Endangered  Species  Act  (55  FR  49204, 
November  26, 1990).  Regulations 
implementing  these  amendments 
established  the  following  measures:  (1) 
Year-round  trawl  closures  in  the  GOA 
and  BSAI  area  within  10  nm  of  key 
Steller  sea  lion  rookeries;  (2)  expanded 
trawl  closures  (to  20  nm)  at  five  Steller 
lion  rookeries  in  the  eastern  Aleutian 
Islands  during  the  BSAI  pollock  roe 
fishery,  January  20-April  15,  the  "A” 
season;  and  (3)  new  GOA  pollock 
management  districts  and  limits  on 
pollock  seasonal  harvest  allowances 
specified  for  these  districts.  This 
regulatory  amendment  is  intended  to 
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extend  the  protections  afforded  under 
Amendments  20  and  25. 

The  BSAI  and  GOA  groundfish 
fisheries  have  develop^  in  the 
geographic  area  that  has  historically 
supported  the  majority  of  the  Steller  sea 
lion  population.  This  geographic  region 
also  has  experienced  substantial 
declines  in  the  number  of  Steller  sea 
lions  counted  on  breeding  sites  over  the 
last  30  years,  which  led  to  the  listing  as 
a  threatened  species.  Causes  of  the 
observed  decline  are  not  known,  but 
could  be  related  to  chemges  in  the  food 
base  of  Steller  sea  lions,  intentional 
killing,  incidental  take  by  fishing  gear, 
and  disease. 

Although  the  ultimate  cause  of  the 
species’  decline  remains  unresolved. 
Steller  sea  lions  are  incidentally  takea 
in  fishing  gear,  have  been  intentionally 
killed  and  harassed  by  fishermen,  and 
may  compete  with  commercial  fisheries 
for  food  resources.  On  November  18, 
1991,  NMFS  issued  a  proposed  rule  to 
prohibit  groundfish  trawling  within  10 
nm  of  all  BSAI  and  GOA  Steller  sea  lion 
rookeries.  These  restrictions  were 

firoposed  primarily  to  reduce  the 
ikelihood  that  commercial  groundfish 
removals  would  deplete  Steller  sea  lion 
prey  abundance  in  key  habitats,  as  well 
as  to  reduce  incidental  and  intentional 
takes  of  Steller  sea  lions. 

Subsequent  to  the  proposed 
rulemaking,  NMFS  evaluated  the 
available  BSAI  fishery  data  and 
identified  trends  in  recent  years  of  (1) 
increased  harvests  on  the  southeastern 
Bering  Sea  shelf,  (2)  increased  harvests 
within  the  vicinity  of  BSAI  Steller  sea 
lion  rookeries,  and  (3)  an  increase  in  the 
proportion  of  the  catch  taken  during  the 
first  half  of  the  year.  From  the 
evaluation,  it  also  appeared  likely  that 
the  1992  "A”  season  closure  of  the 
Bogoslof  District  to  directed  pollock 
fishing  would  further  concentrate  the 
first  half  of  the  year’s  harvest  onto  the 
southeastern  Bering  Sea  shelf  proximal 
to  sea  lion  rookeries. 

The  eastern  Aleutian  Islands’  portion 
of  the  Steller  sea  lion's  range,  which 
abuts  the  southeastern  Bering  Sea  shelf, 
has  experienced  drastic  population 
declines — about  an  80-percent  reduction 
since  the  1970s.  There  were  concerns 
that  the  concentrated  fishing  effort  on 
the  southeastern  Bering  Sea  shelf 
expected  during  the  winter  pollock 
fishery  could  adversely  affect  the  ability 
of  Steller  sea  lions  to  obtain  adequate 
food.  Consequently,  the  final  rule  for  the 
no-trawl  zones  included  expanded  trawl 
prohibitions  during  the  BSAI  pollock 
“A"  season  around  three  of  these  Steller 
sea  lion  rookeries  (Akun,  Akutan,  and 
Sea  Lion  Rock)  that  border  the 
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southeastern  Bering  Sea  shelf  Oanuary 
23,  1992,  57  FR  2683). 

Ugam^  Island  is  located  within  the 
eastern  Aleutian  Islands  region,  very 
close  to  Akun  and  Akutan  Islands.  Tlie 
concordance  of  historic  population 
trends  and  the  observed  movements  of 
animals  among  these  three  islands 
indicate  that  sea  lions  using  these  sites 
behave  as  one  group.  Thus,  treatment  of 
sea  lions  within  this  area  as  one  imit, 
with  a  similar  management  regime  at 
each  site,  appears  warranted  ^m  the 
present  knowledge  of  sea  lions.  During 
review  of  the  trawl  closure  proposal  in 
1992,  NMFS  considered  a  seasonally 
expanded  zone  around  the  Ugamak 
Island  Stellar  sea  lion  rookery,  similar  to 
those  instituted  at  Akun  and  Akutan.  At 
that  time,  this  action  was  rejected 
primarily  because  the  majority  of  the 
hshery  catch  was  centered  around  Sea 
Lion  Rock,  Akun,  and  Akutan  Islands. 
However,  1992  Stellar  sea  lion  research 
has  provided  additional  justification  for 
an  expanded  seasonal  closure  around 
Ugamak  Island,  and  has  caused  NMFS 
to  reconsider  this  previous  decision. 

The  expanded  seasonal  buffer  at 
Ugamak  Island  is  intended  to  better 
encompass  Steller  sea  lion  winter 
habitats  and  juvenile  foraging  areas  in 
this  portion  of  the  southeastern  Bering 
Sea  shelf  during  the  BSAI  winter 
pollock  hshery.  Satellite  telemetry  data 
collected  by  NMFS  in  1992  indicate  that 
the  shallow  portion  of  the  southeastern 
Bering  Sea  snelf  is  an  important  feeding 
area  for  sea  lions.  Most  of  the  sea  lions 
with  satellite  transmitters  foraged  on  the 
shelf  area  within  the  Krenitzen  Islands 
and  to  the  east  on  the  north  and  south 
sides  of  Unimak  Island.  Establishing  a 
20  nm  seasonal  closure  around  Ugamak 
Island,  in  addition  to  the  closures  at 
Akun  and  Akutan  Islands,  creates  a 
large,  contiguous  no-trawl  zone  that 
better  envelops  winter  haulout  sites  and 
the  foraging  zone  of  pups  defined  by 
satellite  tracing  studies.  , 

During  its  September  22-28, 1992, 
meeting,  the  Council  reviewed 
regulatory  measures  established  in  1992 
to  afford  protection  to  sea  lions,  and 
considered  the  need  for  expansion  of 
the  10  nm  trawl  fishery  closure  around 
the  Ugamak  Island  Steller  sea  lion 
rookery  to  20  nm  during  the  BSAI 
pollock  fishery  “A”  season.  The  Council 
reviewed  information  and  analyses 
contained  in  the  draft  EA/RIR/IRFA 
prepared  for  this  proposed  trawl 
closure,  and  considered  testimony  from 
its  Scientific  and  Statistical  Committee, 
Advisory  Panel,  representatives  of  the 
hshing  industry,  and  NMFS  staff. 

The  Council  considered  whether  all 
gear  types  should  be  prohibited  within 
the  proposed  10-20  nm  closure  area. 


and  whether  Pacific  cod  trawl  fisheries 
should  be  allowed  to  continue  to 
operate  within  the  closed  zone.  It 
determined  that  groundfish  harvests  by 
vessels  using  hook-and-line  and  pot  gear 
within  the  closed  areas  should  continue 
without  restriction.  The  primary  reasons 
for  excluding  only  trawl  gear  are;  (1) 

The  trawl  finery  harvests  the  majority 
of  the  catch:  (2)  the  risk  of  lethal 
incidental  take  of  sea  lions  in  non-trawl 
gear  is  low;  and  (3)  ^oimdfish  harvest 
with  trawl  gear  results  in  the  incidental 
catch  of  other  non-target  species,  such 
as  juvenile  pollock,  squid,  octopus,  and 
herring,  that  are  also  important  prey 
items  for  sea  lions. 

The  Council  also  determined  that  an 
exception  for  the  Pacific  cod  trawl  fleet 
would  be  inconsistent  with  trawl 
closures  aroimd  all  other  GOA  and  BSAI 
rookeries.  Allowing  travyling  within  10- 
20  nm  of  the  Ugamak  Island  rookery  for 
Pacific  cod  would  not  separate 
important  sea  lion  foraging  habitat  from 
the  trawl  fleet  as  intended,  and  might 
result  in  adverse  interactions  between 
trawl  vessels  and  sea  lions.  Also, 
permitting  Pacific  cod  trawl  fisheries  to 
operate  in  the  closed  area  would  be 
difficult  to  enforce,  given  existing 
agency  enforcement  resources. 

Available  data  indicate  that  the  fleet 
should  be  able  to  harvest  the  total 
allowable  Pacific  cod  catch  in  the  GOA 
and  BSAI  despite  the  proposed  closure. 

After  consiaerable  discussion,  the 
Council  recommended  that  regulations 
adopted  under  Amendments  20  and  25 
be  modified  to  expand  the  trawl  fishery 
exclusion  area  around  Ugamak  Island 
during  the  BSAI  pollock  fishery  “A” 
season,  effective  for  1  year  only.  NMFS 
is  proposing  that  groundfish  trawling  be 
prohibited  within  10-20  nm  of  the 
Ugamak  Island  Steller  sea  lion  rookery 
during  the  BSAI  pollock  fishery  “A” 
season,  but  is  not  proposing  to  include 
the  1-year  automatic  termination 
recommended  by  the  Council.  The 
reasons  for  rejecting  the  Council’s 
recommended  sunset  provision  are:  (1) 
NMFS  has  determined  that  the  proposed 
closure  is  necessary  to  aid  the  species’ 
recovery  and  has  no  evidence  to  suggest 
that  this  management  action  will  no 
longer  be  necessary  after  1993;  (2)  the 
effectiveness  of  the  buffer  zone  could 
not  reasonably  be  assessed  after  only  a 
"l-year  period;  and  (3)  NMFS  intends  to 
reevaluate  the  need  for,  and  efficacy  of, 
all  the  Steller  sea  lion  trawl  exclusion 
areas  on  an  annual  basis.  Changes  in  the 
trawl  restriction  prohibitions  will  be 
made  whenever  deemed  necessary. 
NMFS  specifically  requests  public 
comment  on  deletion  of  the  automatic 
termination  provision  on  the  proposed 
closure. 


ClaMificatioQ 

'The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  groundfish 
fisheries  ott  Alaska,  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

The  Alaska  Region  prepared  an  EA  for 
this  proposed  rule  that  discusses  the 
impmct  on  the  human  environment  as  a 
result  of  this  rule.  A  copy  of  the  EA  may 
be  obtained  (see  ADDRESSES). 

The  proposed  management  measure  is 
designed  to  reduce  the  potential  adverse 
effects  pf  the  BSAI  and  GOA  groundfish 
fisheries  on  Steller  sea  lions  and  aid 
recovery  of  the  species.  NMFS  has 
determined  that  this  action  will  not 
have  any  adverse  effects  on  any 
endangered  or  threatened  species. 

The  Assistant  Administrator 
determined  that  the  proposed  rule  is  not 
a  ’’major  rule”  requiring  a  regulatory 
impact  analysis  under  E.O.  No.  12291. 
The  proposed  rule,  if  adopted,  is  not 
likely  to  result  in  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-bas^  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The 
Council  prepared  a  regulatory  impact 
review  that  concludes  that  none  of  the 
proposed  measures  in  this  rule  would 
cause  impacts  considered  significant  for 
purposes  of  this  Executive  C5rder.  A 
copy  of  this  review  may  be  obtained  (see 
ADDRESSES). 

The  Alaska  Region  prepared  an  IRFA 
as  part  of  the  RIR  that  concludes  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  small  entities. 
Vessels  operating  out  of  Dutch  Harbor, 
particularly  in  the  Pacific  cod  trawl 
fishery,  are  expected  to  be  most  affected 
by  the  proposed  action.  No  loss  in  catch 
or  value  is  anticipated;  however,  travel 
costs  may  increase  slightly  for  some 
vessel  operators.  A  copy  of  this  analysis 
may  be  obtained  (see  ADDRESSES). 

This  proposed  rule  does  not  contain 
a  collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  Assistant  Administrator  has 
determined  that  this  rule,  if  adopted, 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Alaska.  This 
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determination  has  been  submitted  for 
review  by  the  responsible  State  agency 
under  section  307  of  the  Coastal  ^ne 
Management  Act 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  No.  12612. 

List  of  Subiects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated;  December  2, 1992. 

Samnel  W.  McKem, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— CROUNDHSH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 


2.  In  §  672.24,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

1672.24  Gear  limitations. 

*  •  *  *  • 

(e)  *  *  * 

(2)  Seasonal  closures.  During  January 
1  through  April  15,  or  a  date  earlier  than 
April  15  if  adjusted  under  50  CFR 
675.20(a)(8),  trawling  is  prohibited  in 
the  Gulf  of  Alaska  within  20  nautical 
miles  of  each  of  the  following  three 
Steller  sea  lion  rookeries: 


Wand 

From 

To 

LaL 

Long. 

LaL 

Long. 

54"17.5  N 
ssmsN 
54*14.0  N 

165*34.0  W 
166*00.0  W 
164*48.0  W 

54*18.0  N 
54*05.5  N 
54*13.0  N 

165*31.0  W 
166*05.0  W 
164*48.0  W 

Ugainak  1 . 

Note:  The  bounds  of  each  rookery  extend  in  a  clockwise  direction  from  the  first  set  of  geographic  coordinates,  along  the  shoreline 
at  mean  lower  low  wrater,  to  the  second  set  of  coordinates:  if  only  one  sat  of  geographic  coordinates  is  listed,  the  rookery  extends 
around  the  entire  shoreline  of  the  island  at  mean  lower  low  water. 


PART  675-GROUNDFISH  OF  THE  BERING  SEA  AND  ALEUTIAN  ISLANDS  AREA 

3.  The  authority  citation  for  part  675  continues  to  read  as  follows: 

Autborit3r:  16  U.S.C  1801  et  seq. 

4.  In  §  675.24,  paragraph  (f)(l)(ii)  is  revised  to  read  as  follows: 

§675.24  Gear  llmitationa. 

(f)  *  *  * 

(!)•*• 

_ (ii)  Seasonal  closures.  During  January  1  through  April  15,  or  a  date  earlier  than  April  15  if  adjusted  under  50 

CFR  675.20(a)(8),  trawling  is  prohibited  within  20  nautical  miles  of  each  of  the  following  six  Steller  sea  Uon  rookeries: 


Island 

From 

To 

LaL 

Long. 

Lat. 

Long. 

Sea  Uon  . . 

55*28.0  N 
54*17.5  N 
54*03.5  N 
54*14.0  N 
52*21.0  N 
52*06.25  N 

o  o  o  o  o  o 

54*18.0  N 
54*05.5  N 
54*13.0  N 
52*21.0  N 

165*31.0  W 
166*05.0  W 
164*48.0  W 
172*33.0  W 

Akun  1 . 

Akutan  1 . . . . . 

Ugamak  1 . . 

Seguam  1 . . . . 

AgUgadak  1  . . . 

Note:  The  bounds  of  each  rookery  extend  in  a  clockwise  direction  from  the  first  set  of  geographic  coordinates,  along  the  shoreline 
at  mean  lower  low  water,  to  the  second  set  of  coordinates;  if  only  one  set  of  geographic  coordinates  is  listed,  the  rookery  extends 
around  the  entire  shoreline  of  the  island  at  mean  lower  low  water. 


|FR  Doc.  92-29605  Filed  12-2-92;  4:25  pm] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  609] 

Resolution  and  Order  Approving  the 
Application  of  the  Port  of  Houston 
Authority  for  Special-Purpose  Subzone 
Status  for  Export  Activity;  Tuboacope 
Vetco  International,  Inc.  (Steel  Tubular 
Products),  Harris  County,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  filed  with  the 
Foreign-Trade  Zones  (I^Z)  Board  (the  Board) 
on  April  17, 1992,  requesting  special-purpose 
subzone  status  for  export  activity  at  the  steel 
tubular  products  inspection  and  coating 
facility  of  Tuboscope  Vetco  International 
Inc.,  in  Harris  County,  Texas,  adjacent  to  the 
Houston  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act  and  the  Board’s  regulations 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application: 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board’s  regulations  (as  revised,  56 
FR  50790-50808, 10-8-91);  including 
§  400.28.  The  Sectary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status; 
Tuboscope  Vetco  International,  Inc. 
Plant,  Harris  County,  TX 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act,  ‘To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 


encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),”  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fecilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for  authority  to 
establish  a  special-purpose  subzone  for 
export  activity  at  the  steel  tubular 
pr^ucts  inspection  and  coating  facility 
of 'Tuboscope  Vetco  International,  Inc., 
located  in  Harris  County,  Texas,  was 
filed  by  the  Board  on  April  17, 1992 
(FTZ)  Docket  11-92,  57  FR  18866,  05- 
01-92);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board’s 
regulations  are  satisfied  and  that  the 
proposal  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
substance  (Subzone  841)  for  export 
activity  at  the  steel  tubular  products 
inspection  and  coating  plant  of 
Tuboscope  Vetco  International,  Inc,  in 
Harris  County,  Texas,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board’s  regulations 
(as  revised,  56  FR  50790-50808, 10-8- 
91),  including  §  400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
November  1992,  pursuant  to  Order  of  the 
Board.' 

Alan  M.  Dunn, 

Assistant  Secretary  of  Coirunerce,  for  Import 
Administration;  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

[FR  Doc.  92-29626  Filed  12-4-92;  8:45  am] 
BHJJNQ  cooe  3B1»-OS-M 


International  Trade  Administration 
[A-437-802] 

Postponement  of  Hnal  Antidumping 
Duty  Determinations  of  Sales  at  Lass 
Than  Fair  Value:  Sulfanlllc  Acid  From 
Hungary 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins,  Office  of  Antidumping 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone  (202) 
482-3965. 

Postponement 

On  October  22, 1992,  Nitrokemia 
Ipartelepek  and  Nitrochem  Co.  Ltd., 
respondents  in  the  antidumping  duty 
investigation  of  sulfanilic  acid  from 
Himgary,  requested  that  the  Department 
postpone  the  final  determination  in  that 
investigation  until  February  3, 1993,  in 
accordance  with  section  735(a)(2)(A)  of 
the  Tarifi  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A)),  in  order 
to  ensure  that  the  Department  has 
adequate  time  to  conduct  verification 
and  to  consider  fully  all  the  issues  in 
the  case. 

We  find  no  compelling  reasons  to 
deny  this  request  and  are,  accordingly, 
postponing  the  date  of  the  final 
determination  until  February  3, 1993. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  December  1, 1992 
Rolf  Th.  Lundberg,  Jr. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-29627  Filed  12-4-92;  8:45  am] 
BMJJNQ  COOE  asiO-M-M 


[A-S3S-806] 

Affirmative  Preliminary  Determination 
of  Critical  Circumatancea:  Sulfanilic 
Acid  From  India 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra,  Office  of  Antidumping 


57730 


Federal  Register  /  Vol.  57,  No.  235  /  Monday,  December  7,  1992  /  Notices 


Investigations,  Import  Administration. 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-3965. 

Preliminary  Critical  Circumstances 
Determinations 

On  October  14, 1902,  petitioner 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  the  subject 
merchandise  from  India.  The 
Department  of  Commerce  (the 
Depcutment)  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  investigation  on  October 
22. 1992  (57  FR  48207). 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  critical  dnnimstances 
exist  if  we  determine  that  there  is  a 
reasonable  btisis  to  believe  or  suspect 
that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
wUch  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

As  stated  in  the  preliminary 
determination,  we  received 
questionnaire  responses  from  four 
companies;  Golden  Dyes  Corp.  (India) 
Private  Ltd.,  Synthetic  Dyestuff  (India) 
Corn.,  Atul  Products,  and  Hickson  & 
Dadajee  Ltd.  indicating  that  they  had  no 
shipments  during  the  period  of 
investigation.  Tf^  companies  did  not 
respond  to  our  questionnaire.  Beta 
Napthol  (P)  Ltd.  (“Beta"),  Kanoria 
Chemicals  &  Industries  Ltd.  (“Kanoria"), 
and  Chemco  International  (“Chemco"), 
and  we  based  our  preliminary 
determination  on  ^st  information 
available  (BIA).  Regarding  criterion  (A) 
above,  the  dumping  mar^  foimd  in  the 
preliminary  determination  was 
sufficiently  high  so  that  the  importer  of 
the  merchmdise  knew,  or  should  have 
known,  that  dumping  was  occurring. 
Regarding  criterion  (B)  above,  for  the 


three  Indian  companies  that  did  not 
respond  to  our  ouestionnaire,  we 
determine  that  their  imports  were 
meissive  over  a  relatively  short  period 
based  on  BIA.  For  the  four  companies 
that  indicated  they  had  no  shipments 
during  the  period  of  investigation,  there 
is  no  basis  to  determine  that  their 
imports  were  massive  over  a  relatively 
short  period.  Accordingly,  we  find  that 
critical  circumstances  do  exist  for  the 
three  companies  that  did  not  respond  to 
the  questionnaire  and  that  critic^ 
circumstances  do  not  exist  for  the 
companies  that  indicated  they  had  no 
shipments. 

We  will  make  a  final  determination  of 
critical  circumstances  when  we  make 
our  final  determination  in  this 
investigation,  on  December  29, 1992. 

Suspension  of  Liquidation 

In  accordance  with  733(e)(2)  of  the 
Act,  for  Beta,  Kanoria.  and  Chemco,  we 
are  instructing  the  U.S.  Customs  Service 
to  suspend  liouidation  of  all  entries  of 
sulfanilic  add  from  India  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  24, 
1992,  which  is  90  days  prior  to  October 

22. 1992,  the  date  of  publication  of  the 
Preliminary  determination. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  notified  the  ITC  of  our 
determination. 

Public  Comment 

Since  this  determination  is  being 
made  before  the  due  date  for  public 
comment  on  our  preliminary 
determination  of  sales  at  less  than  fair 
value,  we  will  accept  written  comments 
on  this  preliminary  determination  of 
critical  drcumstances  until  December 

10. 1992,  the  date  the  case  briefs  are 
due. 

This  determination  is  published 
pursuant  to  section  733(t)  of  the  Act. 

Dated:  November  25, 1992 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-29628  Filed  12-4-92;  8:45  am] 
BUIMO  CODE  3610-OS-M 


[A-533-805] 

Postponemont  of  Rnal  Antidumping 
Duty  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Sulfur  Dyea,  Including 
Sulfur  Vat  Dyes,  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 


FOR  FURTHER  MFORMATION  CONTACT:  Kim 
Hardin,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avbnue,  NW„ 
Washington.  DC  20230;  telephone  (202) 
482-0371. 

Postponement 

On  October  30. 1992,  Atul  Products 
Limited,  a  respondent  accounting  for  a 
significant  portion  of  exports  in  the 
antidumping  duty  investigation  of 
sulfur  dyes,  including  sulfrir  vat  dyes, 
from  Inma,  requested  that  the 
Department  postpone  the  final 
determination  in  this  investigation  imtil 
February  1. 1993,  in  accordance  with 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C 
1672d(a)(2)(A)),  in  order  to  ensure  that 
the  Department  has  adequate  time  to 
conduct  verification  and  to  consider 
fully  all  the  issues  in  the  case. 

We  find  no  compelling  reasons  to 
deny  this  request  and  are,  accordingly, 
postponing  the  date  of  the  final 
determination  imtil  February  1, 1993. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  November  20, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-29629  Filed  12-4-92;  8:45  am] 
BIUMO  cooe  3B1S-Oa-M 
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Prallininary  Affirmativ*  Countorvalling 
Duty  Determination  and  Alignment  of 
Final  Cotmtervalling  Duty 
Determination  With  Rnal  Antidumping 
Duty  Determlnatlona:  Certain 
Corroeion-Reeistant  Carbon  Steel  Flat 
Producta  From  New  Zealand 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  MFORMATION  CONTACT. 
Stephanie  Moore,  Cameron  Cardozo,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  U.S.  Department  of 
Commerce,  room  4012, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2786. 

Preliminary  Determination  and 
Alignment 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaiung 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers. 
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or  exporters  in  New  21ealand  of  certain 
corrosion-resistant  carbon  steel  flat 
products. 

For  information  on  the  estimated  net 
subsidy,  please  see  the  Suspension  of 
Li^idation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amend^  (the  Act)  (19  U.S.C. 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigation  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determination  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aligning 
this  final  determination.  Therefore,  the 
final  countervailing  duty  determination 
is  now  due  not  later  than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determination  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of  New 
Zealand  (GONZ).  On  August  20, 1992, 
we  received  a  partial  response  from  the 
GONZ  indicating  the  proper  responding 
companies  in  this  investigation. 

On  October  5, 1992,  we  received 
responses  from  the  GONZ  and  BHP  New 
2^aland  Steel  Limited.  On  October  21, 
1992,  we  issued  a  supplemental/ 
deficiency  questionnaire  to  respondents. 
We  received  responses  to  this 
questionnaire  on  November  4, 1992. 

On  November  12, 1992  and  November 
19, 1992,  petitioners  and  respondents 
submitted  comments  on  whether  the 
programs  being  investigated  are 
countervailable  and,  if  so,  how  to 
calculate  the  benefits. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  corrosion-resistant 
carbon  steel  flat  products,  constitute  one 
"class  or  kind"  of  merchandise,  as 
foimd  in  appendix  1  to  this  notice. 

Injury  Test 

Because  New  Zealand  is  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
U.S.  International  Trade  Commission 
(ITC)  is  required  to  determine  whether 
imports  of  certain  corrosion-resistant 
carbon  steel  flat  products  from  New 
Zealand  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
August  21, 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
or  threatened  with  material  injury  by 


reason  of  imports  from  New  Zealand  of 
the  subject  merchandise  (57  FR  38064, 
August  21, 1992). 

Respondents 

The  GONZ  is  a  respondent  for  the 
class  or  kind  of  merchandise  subject  to 
this  investigation.  The  following  is  a  list 
of  the  selected  respondent  companies 
for  the  class  or  kind  of  merchandise 
subject  to  this  investigation: 

Certain  Corrosion-Resistant  Carbon  Steel  Plat 
Products:  BHP  New  Zealand  Steel 
Limited  (NZS) 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POl))  is  April  1, 1991 
through  March  31, 1992,  which 
corresponds  to  the  fiscal  year  of  NZS. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  The  rates  for  all  programs  were 
then  summed  to  arrive  at  a  country¬ 
wide  rate  for  the  class  or  kind  of 
merchandise. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

Privatization 

In  October  1987,  the  GONZ  sold  its 
shareholdings  in  NZS,  both  preference 
and  ordinary,  to  a  private  company, 
Equiticorp  Holding  Limited.  In  1989, 
NZS  was  placed  in  statutory 
receivership  and  was  subsequently  sold 
to  Helenus  Corporation  Limited 
(Helenus),  a  consortium  of  four 
companies,  who  paid  NZ$323  million 
for  all  the  ordinary  and  preference 
shares  in  NZS.  In  March  1992,  Broken 
Hill  Proprietary  Company  Limited 
(BHP),  one  of  the  four  companies 
constituting  Helenus,  acquired  the 
interest  in  Helenus  of  two  other 
members,  thus  becoming  the  effective 
owner  of  NZS  through  its  81  percent 
shareholding  in  Helenus  (now  NZS 
Holdings).  The  corporate  name  of  NZS 
is  now  BHP  New  Zealand  Steel  Limited. 

Respondents  have  argued  that, 
because  the  control  of  N21S  was 
transferred  to  Equiticorp  in  an  arm’s- 
length  transaction  at  market  value,  there 
should  be  no  attribution  of 
countervailable  benefits  to  the  assets  of 
the  new  owners  because  of  prior 
subsidies  that  were  allegedly  provided 
to  the  state-owned  enterprise.  In  effect, 
the  market  price  paid  by  Equiticorp  took 
into  account  the  value  of  the  prior 
subsidies.  Petitioners  instead  have 


argued  that  the  privatized  company 
continues  to  benefit  from  past  subsidies 
despite  a  change  in  ownership. 

According  to  petitioners,  the 
privatization  is  a  transfer  of  wealth 
between  owners  that  has  no  relevance  to 
the  benefits  that  prior  subsidies 
continue  to  bestow  on  N2^. 

The  Department  preliminarily 
determines  that  subsidies  to 
government-owned  companies  are  not 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amount  we  countervail  is  the  value  of 
the  benefit  received  by  the  company 
allocated  over  time  under  the 
Department’s  standard  methodology. 

The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repayment  to  the  government  by  the 
recipient  company  of  the  remaining 
value  of  that  subsidy  in  accordance  with 
the  Department’s  methodology.  (See.  the 
Department’s  privatization 
memorandum  found  in  the  general  issue 
file  G-100-004  for  the  certain  steel 
products  investigations). 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  [i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specificity).  See  19  U.S.C.  1677(5)(B).  In 
section  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  FR 
23366  (May  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
pro^am; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
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Certain  Softwood  Lumber  Products  born 
Canada  57  FR  22570  (May  28, 1992). 

Since  the  three  programs  that  we  are 
examining  in  this  investigation  were 
provided  by  the  GONZ  only  to  NZS,  we 
preliminarily  determine  that  they  are 
specific  within  the  meaning  of  the  CVD 
law. 

Equity  Methodology 

According  to  section  355.49(e)  of  the  ' 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difierence 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  oftset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  ftom 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
metliod  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 


determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Gmnt  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Courftervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  firom 
Norway,  (Salmon  firom  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
10041  (March  24, 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  from  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see, 

§  355.49(b)(3)  of  the  Proposed  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  firom 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 
was  uncreditworthy  in  the  year  in 
which  the  grant  was  approved,  we 
added  a  risk  premium  to  the  benchmark 
interest  rate  in  accordance  with 
§  355.44(b)(6)(iv)  of  the  Proposed  Rules. 

Creditworthiness 

The  |}etitioners  alleged  that  the 
CONZ’s  assumption  of  NZS’  debt  in 
exchange  for  preferred  shares  in  NZS  in 
December  1986  constituted  a  loan  to 


NZS  at  zero  percent  interest  because 
these  preferred  shares  are  not  eligible 
for  dividend  payments,  but  instead  have 
a  guaranteed  redemption  price.  Because 
the  "loan”  carries  a  zero  interest  rate,  it 
was  on  terms  inconsistent  with 
commercial  considerations.  The 
petitioners  also  alleged  that  at  the  time 
of  the  debt/preferred  shares  exchange, 
N2^  was  uncroditworthy  because  the 
expected  returns  of  NZS  were 
insufficient  to  attract  private 
investment;  NZS  was  highly  leveraged 
prior  to  the  issuance  of  the  preferred 
shares;  in  prior  years  the  GONZ  was 
heavily  involved  in  making  loans  to 
NZS;  and  in  1985,  the  New  2^aland 
'Treasury  concluded  that  "the  project’s 
financial  structure  had  always  been 
such  that  loans  could  only  be  raised 
with  government  support". 

The  Department  has  examined  NZS’s 
financial  statements  for  fiscal  years 
ended  March  31, 1984  through  March 
31, 1986,  to  determine  whether  NZS 
was  uncreditwortliy  at  the  time  of  the 
debt/preferred  shares  exchange  with 
GONZ.  Over  the  three-year  period  prior 
to  the  exchange,  the  company  operated 
profitably,  the  ourent  ratios  and  the 
debt  ratios  indicated  that  the  company 
had  the  ability  to  meet  both  its  current 
obligations  and  long-term  debt,  and  was 
not  excessively  leveraged.  The  times 
interest  earned  ratio,  which  indicates 
the  company’s  ability  to  meet  its  fixed 
interest  and  principal  payments  in  the 
future  show^  that  the  company  was 
capable  of  adequately  handling  these 
charges.  On  this  basis,  we  preliminarily 
determine  that  NZS  was  creditworthy  at 
the  time  of  the  debt/prefeired  shares 
exchange  with  GONZ. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  New  2^aland  of  certain  corrosion- 
resistant  carbon  steel  flat  products 
under  the  following  programs; 

1.  1985  Government  Debt/Equity 
Conversion 

According  to  the  questionnaire 
responses,  BHP  New  Zealand  Steel 
Limited  (then  New  Zealand  Steel 
Limited  (NZS))  and  GONZ  entered  into 
a  joint  venture  agreement  (the  formation 
agreement)  in  1982  for  the  purpose  of 
building  hot-rolled  and  cold-rolled 
production  facilities.  The  incorporated 
joint  venture  company,  NZS 
Development,  had  start-up  capital 
contributed  by  the  GONZ  and  NZS.  The 
GONZ  contributed  NZ$G  million  and 
took  a  60%  interest,  while  NZS 
contributed  NZ$4  million  and  took  a 
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40%  interest.  Under  the  terms  of  the 
formation  agreement,  the  production 
facilities  of  NZS  Development  would  be 
leased  to  NZS  for  aperiod  of  three 
years,  as  each  plant  came  on>line.  The 
CONZ  would  retain  maiority  ownership 
of  NZS  Development  until  the  last  of  the 
assets  were  transferred  to  N2^  at  full 
cost  at  the  end  of  the  leasing  periods. 

In  December  1985,  the  GONZ  and 
NZS  signed  a  reconstruction  agreement, 
which  superseded  the  formation 
agreement  for  the  joint  venture.  Under 
the  terms  of  the  agreement,  NZS 
Development  became  a  wholly-owned 
subsidiary  of  NZS.  NZS  received  all 
assets  and  approximately  20  percent  of 
NZS  Development’s  liabilities:  the 
CONZ  assumed  approximately  80 
percent  of  the  liabilities  of  N^ 
Development  and  was  issued 
291,006,764  new  shares  in  NZS,  which 
resulted  in  the  CONZ  beconfing  the 
majority  shareholder  in  NZS. 

Under  the  original  formation 
agreement.  NZS  had  the  option  to  take 
NZS  Development  as  a  wholly-owned 
subsidiary,  la  retiuti,  NZS  would  have 
to  acquire  the  CONZ’s  60  percent 
shareholder  interest  in  N^ 
Development  and  issue  shares  to  CONZ 
in  NZS.  Nowhere  in  the  formation 
agreement  was  there  a  provision  for  the 
CONZ  to  assume  any  hability  if  this 
option  was  exercised.  Because  NZS 
would  have  been  primarily  liable  for  all 
of  NZS  Development’s  debt  once  it 
gained  this  company  as  a  wholly-owned 
subsidiary,  the  CONZ  would  have  had 
to  be  fairly  compensated  for  any 
assumption  of  debt  in  order  for  the 
arrangement  to  be  consistent  with 
commercial  considerations.  Under  the 
reconstruction  agreement,  the  liabilities 
assumed  by  CONZ  exceeded  the  value 
of  the  investment  by  the  CONZ  in  NZS. 
The  CONZ  investment  was  therefore 
inconsistent  with  commercial 
considerations. 

We  preliminarily  determine  that  the 
difference  between  the  liabilities 
assumed  by  CONZ  and  the  value  of  its 
investment  in  NZS  is  a  subsidy  to  NZS. 
We  treated  this  difference  as  a  non¬ 
recurring  grant  as  described  above.  As 
our  discount  rate,  we  used  the  national 
average  cost  of  long-term  fixed-rate  debt 
in  New  Zealand  for  the  year  in  which 
the  terms  of  the  grant  were  approved, 
which  was  provided  in  the 
Questionnaire  response.  We  then 
divided  the  benefit  attributable  to  the 
POi  by  NZS’s  total  sales  during  the  POI. 

On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 

firogram  to  be  18.24  percent  ad  valorem 
or  certain  corrosion-resistant  carbon 
steel  flat  products. 


2. 1986  Government  Debt/Equity 
Conversion 

In  December  1986,  the  CONZ  and 
NZS  signed  a  second  reconstruction 
agreement  (reconstruction  consolidation 
agreement).  NZS  issued  an  additional 
314.7  million  new  ordinary  shares  to  the 
CONZ  in  exchange  for  the  CONZ’s 
assumption  of  NZS621.8  million  of  NZS 
Development’s  debt,  which  had  been 
previously  transferred  to  NZS  under  the 
terms  of  the  first  reconstruction 
agreement  in  1985.  As  a  result  of  this 
transaction,  the  CONZ  ultimately 
assumed  all  of  NZS  Development’s  prior 
existing  debt.  We  preliminarily 
determine  that  the  CONZ’s  assumption 
of  this  additional  debt,  which  increased 
the  Crown’s  ownership  in  N21S  to  90 
percent,  was  also  inconsistent  with 
commercial  considerations  because  the 
value  per  share  paid  by  GONZ, 
calculated  by  dividing  the  assumed  debt 
by  the  number  of  shares  received,  was 
substantially  higher  than  the 
contemporaneous  market  price  of  NZS 
shares. 

Section  355.44(e)(1)  of  the  Proposed 
Rules  states  that  ”itjhe  provision  of 
equity  by  a  government  to  a  firm  confers 
a  countervailable  benefit  to  the  extent 
the  Secretary  determines  that;  (i)  The 
market-determined  price  for  equity 
pmchased  directly  trom  the  finn  is  less 
than  the  price  paid  by  the  government 
for  the  same  form  of  equity  purchased 
directly  fi'om  the  firm; ...”  In  the 
instant  case,  we  have  determined  that 
the  CONZ  paid  a  premium  in  assuming 
the  debt  of  NZS.  'Therefore,  in 
accordance  with  §  355.44(e)(1),  the 
Department  preliminarily  determines 
that  the  premium  paid  by  GONZ  in  this 
transaction  is  a  subsidy  to  NZS.  We 
treated  this  premium  as  a  non-recurring 
grant  and  we  used  as  our  discount  rate 
the  national  average  cost  of  long-term 
fixed  rate  debt  in  New  2^aland  for  the 
year  in  which  the  terms  of  the  grant 
were  approved.  We  then  divided  the 
benefit  attributable  to  the  POI  by  the 
value  of  N2^’s  total  sales  during  the 
POI. 

On  this  basis,  we  determine  the  net 
subsidy  for  this  program  to  be  12.88 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

3. 1986  Government  Purchase  of 
Preferred  Shares 

Under  the  terms  of  the  reconstruction 
consolidation  agreement  signed  in 
December  1986,  the  CONZ  also  assumed 
two  NZS  loans  totaling  N215199.2 
million  in  exchange  for  20  million 
preference  shares  in  NZS  with  a  par 
value  of  NiZSlO.  The  preferred  shares 


are  “zero  coupon”,  meaning  that  they 
earn  no  interest  or  dividends,  and  are 
redeemable  at  a  50  percent  premium 
(NZ$15)  per  share  by  the  CONZ  on  a 
compulsory  basis  in  three  equal 
tranches  in  1997, 1998,  and  1999,  or  at 
the  GONZ’s  option  for  NZ$90  million  in 
cash  plus  10  million  ordinary  shares  in 
the  same  three  tranches  (i.e.,  a  total  of 
N21$270  million  in  cash  and  30  million 
ordinary  shares  in  NZS).  NZS  had  the 
option  to  redeem  the  shares  at  any  time 
at  a  premium  for  NZ$15  per  share. 

'These  preference  shares  were  not 
publicly  traded  and  were  only  issued  to 
GONZ. 

'The  preferred  shares  have 
characteristics  of  a  loan  at  a  zero  percent 
interest  rate  because  there  was  no 
provision  for  dividends  to  be  paid  and 
the  terms  of  redemption  were  fixed.  To 
determine  whether  the  assumption  of 
NZS’  debt  by  the  CONZ  in  ex^ange  for 
preferred  shares  is  coimtervailable,  we 
compared  the  premium  payable  by  N21S 
at  the  set  dates  with  the  total  interest 
expense  that  would  have  been  paid  if 
NZS  had  taken  out  three  long-term  loans 
of  NZ$66,427,527.33  each  (the  total 
principal  amo\int  assumed  by  the  GONZ 
divided  by  three)  and  maturing  in  1997, 
1998,  and  1999.  Because  the  total 
interest  amount  that  would  have  been 
paid  if  NZS  had  to  finance  the  debt  that 
the  CONZ  assumed  is  greater  than  the 
premium  payable  on  the  preference 
shares,  we  treated  the  difference  as  a 
nonrecurring  grant.  As  oim  discount 
rate,  we  used  the  national  average  cost 
of  long-term  fixed-rate  debt  in  New 
Zealand  for' the  year  in  which  the  terms 
of  the  grant  were  approved.  We  then 
divided  the  benefit  attributable  to  the 
POI  by  the  value  of  N21S’s  total  sales 
during  the  POI. 

On  this  basis,  we  determine  the  net 
subsidy  for  this  program  to  be  2.81 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
New  2^1and,  which  are  entered  or 
withdrawn  fit)m  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Regiflter.  and  to  reqtiire  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amoimts  indicated 
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below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products  Country-Wide  Ad  Valorem 
Rate — 33.93  percent 

rrc  Notification 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination  and  alignment.  In 
addition,  we  are  making  available  to  the 
rrc  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final  ' 

determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230.  Requests  should 
contain:  (1)  the  party’s  name,  address, 
and  telephone  numW;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discuraed.  Since  investigations 
involving  the  same  class  or  kind  of 
merchandise  subject  to  this 
investigation  from  various  other 
coimtries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  F^eral  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

This  determination  and  alignment  are 
published  pursuant  to  section  703(f)  of 
the  Act  (19  U.S.C  1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigation 

The  products  covered  by  this  investigation, 
certain  corrosion-resistant  carbon  steel  flat 
products,  constitute  the  following  one 
separate  “class  or  kind”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 


provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scope  of  the  certain 
corrosion-resistant  carbon  steel  flat  products 
investigation.  We  are  considering  these 
conunents  and  will  address  this  issue  at  the 
final  determination. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
iron-based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  in  addition 
to  the  metallic  coating,  in  coils,  or  in  straight 
lengths  which,  if  of  a  thickness  less  than  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thiclmess  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and  measures 
at  least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
Investigations  are  flat-rolled  steel  products 
either  plated  or  coated  withlin,  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  (“teme  plate”),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel”). 

(FR  Doc  92-29482  Filed  12-4-92;  8:45  am) 
BILUNO  CODE  3610-D&-M 


[C-412-415] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Detarmlnation  With  Final  Antidumping 
Duty  Determination:  Certain  Steel 
Producta  From  the  United  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  L.  Hager  or  Annika  L.  O’Hara. 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5055  or  482-0588, 
respectively. 

I^liminary  Determination  and 
Alignment 

The  Department  preliminarily 
determines  that  benefits  which 


constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers, 
or  exporters  in  the  United  Kingdom 
(UK)  of  certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Li^idation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amend^  (the  Act)  (19  U.S.C. 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigation  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determination  with 
that  of  the  final  antidumping  duty 
determination  for  certain  steel  products. 
Accordingly,  we  are  aligning  these  final 
determinations.  Therefore,  ffie  final 
countervailing  duty  determination  is 
now  due  not4ater  than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determination  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  haye 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  UK  Government. 

On  August  20, 1992,  we  received  a 
partial  response  from  the  UK 
Government  indicating  the  proper 
responding  companies  in  tffis 
investigation. 

On  October  5, 1992,  we  received 
responses  from  the  UK  Government  and 
British  Steel  pic  (BS  pic).  We  issued  a 
supplemental/deficiency  questioimaire 
to  respondents  on  OctoW  22. 1992.  On 
November  11, 1992,  we  received 
responses  to  ffiis  questionnaire. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  steel  products, 
constitute  one  “class  or  kind*’  of 
merchandise,  as  foimd  in  Appendix  1  to 
this  notice:  certain  cut-to-length  carbon 
steel  plate. 

Injury  Test 

Because  the  United  Kingdom  is  a 
“country  under  the  Agreement’’  within 
the  meaning  of  section  701(b)  of  the  Act, 
the  U.S.  International  ’Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
certain  steel  products  from  the  United 
Kingdom  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
August  21, 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  fix>m  the  United 
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Kingdom  of  the  subject  merchandise  (57 
FR  38064,  August  21, 1992). 

RMpondents 

The  UK  Government,  the  Commission 
of  the  European  Communities  (EC),  and 
BS  pic  are  respondents  for  the  class  or 
kind  of  merchandise  subfect  to  this 
investigation.  BS  pic  is  the  only 
respondent  company  for  the  class  or 
kind  of  merchandise  subject  to  this 
investigation:  certain  cut-to-length 
carbon  steel  plate. 

Glynwed  Steels  Limited  (“Clynwed") 
did  not  respond  to  the  Department’s 
questionnaire.  Therefore,  as  the  best 
information  available,  we  assigned 
Clynwed,  0.71  percent,  the  sum  of  the 
ad  valorem  rates  calculated  for 
programs  which  were  not  BS  pic* 
specihc  (i.e.,  regional  development 
grants  and  EC  programs). 

Corporate  History 

BS  pic  is  the  corporate  successor  to 
the  British  Steel  Corporation  (BSC),  a 
company  that  was  wholly-owned  by  the 
UK  Government.  In  1988,  the  UK 
Government  sold  BSC  through  a  public 
offering  of  shares.  With  the  exception  of 
a  Special  Share  (which  prevents  persons 
or  persons  acting  in  concert  horn  having 
an  interest  of  15%  or  more  in  the 
company)  and  approximately  0.000017 
percent  of  the  total  number  of  shares 
issued,  the  UK  Government  cvirrently 
holds  no  ownership  in  BS  pic. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measiuing  subsidies  (the  period  of 
investigation  (POI))  is  March  31, 1991 
through  March  28, 1992,  which 
corresponds  to  the  fiscal  year  of  BS  pic. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  first  calculated  the  ad 
valorem  benefit  for  each  program 
received  by  BSC.  The  benefits  for  ail 
programs  were  then  summed  to  arrive  at 
BS  pic’s  total  subsidy  rate. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
uestionnaires,  we  preliminarily 
etermine  the  following: 

Equityworthiness 

Petitioners  have  alleged  that  BSC  was 
unequityworthy  during  financial  years 
1977I7B  throu^  1985/86,  and, 
therefore,  the  equity  infusions  received 
by  BSC  during  tnose  years  were 
inconsistent  with  commercial 
considerations.  The  Department 
previously  determined  that  BSC  was 
unequityworthy  between  1977  and  1982 
(Stainless  Steel  Sheet,  Strip  and  Plate 
from  the  United  Kingdom  (Stainless 


Steel),  48  FR  19048  (April  27, 1983)).  In 
Stainless  Steel  Plate  from  the  United 
Kingdom;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (Stainless  Steel  Review),  51  FR 
34112  (^ptember  25, 1986),  the 
De(>artment  determined  that  BSC  was 
imequityworthy  in  financial  years  1982/ 
83  and  1983/84.  Respondents  have 
presented  no  new  evidence  in  this 
investigation  that  would  lead  us  to  * 
reconsider  the  Department’s  previous 
findings. 

With  respect  to  the  period  1984/85 
through  1985/86,  we  examined  the 
financial  condition  of  BSC  The  analysis 
of  prior  years’  results  strongly  indicates 
that  BSC  was  unequityworlhy  for 
financial  years  1984/85  and  1985/86. 

For  fiscal  year  1984/85,  BSC  yielded 
negative  returns  on  assets  and  equity. 
Times  interest  earned  in  addition  to 
BSC's  profit  margin  were  negative  for 
financial  year  1984/85.  Although  BSC 
reported  a  profit  in  1986,  the  profit 
margin  on  sales  was  only  one  percent. 
Finally,  no  dividends  were  distributed 
by  BSC  between  1977  and  1986. 
Consequently,  based  on  Stainless  Steel, 
Stainless  Steel  Review,  and  our  review 
of  BSC’s  financial  results  prior  to  years 
1984/85  and  1985/86,  we  preliminarily 
determine  that  BSC  was  imequityworthy 
from  1977/78  through  1985/86. 

Creditworthiness 

The  Department  previously 
determined  that  BSC  was  creditworthy 
from  its  formation  through  its  fiscal  year 
1976/77  and  was  uncreditworthy  for 
fiscal  years  1977/78  through  1981/82 
(Certain  Steel  Products  from  the  United 
Kingdom  (Steel  Products),  47  FR  39384, 
39386  (September  7, 1982).  In  the 
Stainless  Steel  Review,  the  Department 
determined  that  BSC  was 
uncreditworthy  in  financial  years  1982/ 
83  and  1983/84.  Respondents  have 
provided  no  new  information  in  this 
investigation  that  would  lead  us  to 
reconsider  the  Department’s  previous 
findings. 

With  respect  to  the  period  1984/85 
through  1985/86,  we  examined  the 
financial  condition  of  BSC.  The  analysis 
of  prior  years’  results  strongly  indicates 
that  BSC  was  uncreditworthy  for 
financial  years  1984/85  and  1985/86. 
Times  interest  earned  in  addition  to 
BSC’s  profit  margin  were  negative  for 
financial  year  1984/85.  We  noted  high 
ratios  of  debt  to  equity  for  both  financial 
years  1984/85  and  1985/86.  Although 
BSC  reported  a  profit  in  1986,  the  profit 
meirgin  on  sales  was  only  one  percent. 
Based  on  this  information,  we 
preliminarily  determine  that  BSC  was 
uncreditwoilhy  in  1984/85  and  1985/86. 
Based  on  Steel  Products,  the  Stainless 


Steel  Review,  and  our  review  of  BSC’s 
financial  results  for  years  1984/85  and 
1985/86,  we  preliminarily  determine 
that  BSC  was  uncreditworthy  for  the 
period  1977/78  through  1985/86. 

Privatization 

Respondents  have  argued  that  when 
the  control  of  assets  is  transferred  to 
private  parties  in  an  arm’s-length 
transaction  at  fair  market  value,  as  was 
the  case  with  BSC,  there  should  be  no 
attribution  of  countervailable  benefits  to 
the  assets  of  the  new  owners  because  of 
subsidies  that  may  have  been  provided 
to  the  state-owned  enterprise. 

Petitioners  have  argued  that  it  is  the 
competitive  advantage  conferred  on  the 
company  by  subsidies,  not  the  effect  of 
subsidies  on  the  company’s  new 
owners,  that  the  U.S.  Countervailing 
Duty  laws  have  been  designed  to 
address. 

'The  Department  preliminarily 
determines  that  suteidies  to 
government-owned  companies  are  not 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amount  we  coimtervail  is  the  value  of 
the  benefit  received  by  the  company 
allocated  over  time  under  the 
Department’s  standard  methodology. 
The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repayment  to  the  government  by  a 
recipient  company  of  the  remaining 
value  of  that  subsidy  in  accordance  with 
the  Department’s  methodology.  (See,  the 
Department’s  privatization 
memorandum  found  in  the  general  issue 
file  C-100-004  for  the  certain  steel 
products  investigations). 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  spedficity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specificity).  See  19  U.S.C  1677(5)(B).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  FR 
23366  (May  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 
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(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program: 

(ii)  Tlie  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada.  57  FR  22570  (May  28. 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  prelimineuily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government's  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  fi'om 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 


For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  market -determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  from  Norway),  56  FR 
7678  (February  25. 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  p)eriod  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
10041  (March  24. 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  ftom  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules.  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see, 

§  355.49(b)(3)  of  the  Proposed  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  fi'om 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 


was  uncreditworthy  in  the  year  in 
which  the  oant  was  approved,  we 
added  a  rish  premium  to  the  benchmark 
interest  rate  in  accordance  with 
§  355.44(b)(6)(iv)  of  the  Proposed  Rules. 

BS  pic's  Total  Sales  Value 

The  volume  and  value  data  reported 
by  BS  pic  includes  added  value  on 
material  purchased  from  BS  pic  mills 
and  sales  of  material  purchased  from 
other  producers.  According  to  BS  pic’s 
response.  British  Steel  Distribution 
(BSD)  purchases  steel  firom  both  BS 
pic’s  own  mills  and  fi'om  other 
producers  in  both  the  United  Kingdom 
and  overraas.  BSD  stocks  this  material 
and  then  sells  it  to  end-users,  either  in 
its  original  form  or  after  further 
processing. 

BS  pic  provided  an  estimated 
quantification  of  the  total  steel  products 
purchased  from  other  producers,  added 
value  on  all  internal  purchases,  and 
variations  in  BSD’s  year-end  stock 
positions.  We  have  subtracted  this 
estimate  fi'om  BS  pic’s  total  sales  value 
to  arrive  at  a  value  representative  of  BS 
pic  sales  only. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  the  United  Kingdom  of  certain  steel 
products  imder  the  following  programs: 

1.  Governwent  Equity  Infusions  Into 
BSC 

BSC  received  equity  capital  fi'om  the 
Secretary  of  State  for  Trade  and  Industry 
pursuant  to  section  18(1)  of  the  Iron  and 
Steel  Acts  of  1975, 1981,  and  1982 
(Section  18(1)).  This  equity  capital  was 
received  every  financial  year  from  1977/ 
78  through  1985/86,  totalling  £6,601 
million.  The  UK  Government’s  equity 
investments  in  BSC  were  made  pursuant 
to  its  agreed  external  financing  limit, 
which  was  based  upon  medium  term 
financial  projections.  BSC’s 
performance  was  monitored  by  the  UK 
Government  on  an  ongoing  basis  and 
requests  for  capital  were  examined  on  a 
case-by-case  basis.  The  UK  Government 
did  not  receive  any  additional 
ownership,  such  as  stock  or  additional 
rights,  in  return  for  the  capital  provided 
to  BSC  under  section  18(1)  since  it 
already  owned  100  percent  of  the 
company. 

In  Stainless  Steel  and  the  Stainless 
Steel  Review,  the  Department 
determined  that  BSC  received  infusions 
and  was  unequityworthy  for  the  years 
1977/78  through  1981/82  and  1982/83 
through  1983/84,  respectively. 
Respondents  did  not  provide  any  new 
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evidence  disputing  these  findings.  As 
stated  above,  we  preliminarily 
determined  that  BSC  was 
unequityworthy  in  1984/85  and  1985/ 

86.  Thus,  we  preliminarily  determine 
that  the  equity  provided  to  BSC  by  the 
UK  Government  between  1977/78 
through  1985/86  was  on  terms 
inconsistent  with  commercial 
considerations. 

BSC  wrote  ofi  its  section  18(1)  capital 
through  two  capital  reconstructions. 

The  ^t  capital  reconstruction  involved 
the  write-off  of  capital  in  recognition 
that  trading  losses  could  not  be 
recovered  out  of  existing  assets.  It  was 
effected  in  two  stages  under  the  Iron 
and  Steel  Acts  1981  and  1982.  First,  the 
1981  Act  itself  reduced  by  £3,000 
million  the  sums  invested  in  BSC  by  the 
UK  Government  under  section  18(1). 
Second,  a  further  reduction  of  £1,000 
million  was  taken  in  1982  pursuant  to 
a  statutory  instrument  (the  British  Steel 
Corporation  Reduction  of  Capital  Order) 
under  the  Iron  and  Steel  Act  1982. 

A  second  capital  reconstruction  of 
BSC  took  place  in  1988  in  accordance 
with  the  British  Steel  Act  1988.  The 
purpose  of  this  second  reconstruction, 
involving  a  reduction  of  £2,980  million 
in  section  18(1)  funds,  was  to  prepare 
BSC  for  privatization  by  bringing  it  into 
a  form  appropriate  for  a  Public  Limited 
Company  (i.e.,  “pic”). 

Consistent  witn  our  preliminary 
determination  to  treat  equity 
investments  on  unequityworthy 
companies  as  grants,  we  have  calculated 
the  benefit  for  the  POI  using  the 
declining  balance  methodology  for 
grants  described  in  the  Department’s 
Proposed  Regulations,  and  used  in  prior 
investigations  (see,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determinations:  Oil  Country  Tubular 
Goods  from  Canada,  51  FR  15037  (April 
22, 1986)). 

We  have  further  determined  that  the 
company  benefitt^  by  virtue  of  the 
equity  infusion  inconsistent  with 
commercial  considerations,  and  not 
through  the  subsequent  write-ofi  of  the 
equity.  Therefore,  we  are  coimtervailing 
the  equity  investments  as  grants  given 
in  the  years  the  equity  capital  was 
received.  Because  we  preliminarily 
determine  that  BSC  was  uncreditworthy 
from  1977/78  through  1985/86,  we  have 
used  a  risk  premiiim  in  deriving  the 
discoimt  rate.  We  then  allocated  the 
benefits  over  the  useful  life  of  assets  in 
the  steel  industry,  which  the 
Department  considers  to  be  15  years  on 
the  basis  of  asset  guidelines  previously 
employed  by  the  Internal  Revenue 
Service.  (See  §  355.49(b)(3)  of  the 
Proposed  Regulations)  We  divided  the 
benefit  by  BSC’s  total  sales  dxiring  the 


POI,  adjusted  as  discussed  above.  On 
this  basis,  we  determine  the  net  subsidy 
for  this  program  to  be  17.01  percent  adv 
valorem  for  BS  pic. 

2.  Cancelled  NLF  Debt 

In  conjimction  with  the  1981/1982 
capital  reconstruction  of  BSC,  Section 
3(1)  of  the  Iron  and  Steel  Act  1981 
extinguished  £509,308,569  of  National 
Loan  Fimd  (NLF)  loans,  together  with 
accrued  interest  thereon,  at  the  end  of 
BSC’s  1980/81  financial  year. 

Because  this  cancellation  of  debt  was 
provided  specifically  to  BSC.  we 
preliminarily  determine  that  it  is  a 
countervailable  benefit. 

We  calculated  the  benefit  for  the  POI 
using  our  standard  methodology  for 
non-recurring  grants  (see  Grant 
Methodology  Section,  above).  For  the 
discount  rate,  we  included  a  risk 
premium  because  we  have  preliminarily 
determined  that  BSC  was 
uncreditworthy  for  financial  year  1981/ 
82.  We  divided  the  benefit  by  BS  pic’ 
total  sales,  adjusted  as  discussed  above, 
to  calculate  the  ad  valorem  benefit.  On 
this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  1.41 
percent  ad  valorem  for  BS  pic. 

3.  Regional  Development  Grants 

Regional  development  grants  were 
made  to  BSC  under  the  Industry  Act 
1972  and  the  Industrial  Development 
Act  1982.  In  order  to  qualify  for 
assistance  under  these  two  acts,  an 
applicant  had  to  be  wholly  or  mainly 
engaged  in  manufacturing  located  in  an 
assisted  area.  Assisted  areas  were  older 
industrial  areas  identified  as  having 
deep-seated  and  long-term  problems, 
high  levels  of  imemployment, 
migration,  slow  economic  ^wth, 
derelict  land,  old  and  obsolete  factory 
buildings  and  a  relatively  low  level  of 
amenity. 

Regional  development  grants  were 
paid  for  the  purchase  of  specific  assets. 
According  to  the  UK  Government,  they 
involved  one-time  grants  the 
disbursement  of  which  was  sometimes 
spaced  over  several  years. 

BSC  received  regional  development 
grants  during  financial  years  1977/78 
through  1985/86.  In  any  year,  the 
amounts  claimed  by  BSC  for  these 
grants  covered  a  number  of  successful 
applications  that  had  met  the  required 
criteria. 

Since  this  program  is  limited  to 
specific  regions,  we  preliminarily  find  it 
coimtervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

We  calculated  the  benefit  for  the  POI 
using  our  standard  methodology  for 
non-recurring  grants  (see  Grant 
Methodology  Section,  above).  When  the 


total  grants  received  in  any  year  were 
less  than  0.50  percent  of  sales  in  that 
year,  we  expensed  the  benefit  in  the 
year  of  receipt.  For  the  discount  rate,  we 
included  a  risk  premium  since  we  have 
preliminarily  determined  that  BSC  was 
imcreditworthy  from  1977/78  through 
1985/86.  We  divided  the  benefit  by  BS 
pic’s  total  sales,  adjusted  as  discussed 
above,  to  calculate  the  ad  valorem 
benefit.  On  this  basis,  we  determine  the 
net  subsidies  for  this  program  to  be  0.71 
percent  ad  valorem  for  BS  pic. 

4.  European  Investment  Bank  (EIB) 
Loans 

EIB  loans  are  provided  for  the 
purpose  of  contributing  to  the  steady 
and  balanced  development  of  the 
Commimity  by  providing  loans  and  loan 
guarantees  for  capital  investment 
protects  in  all  sectors  of  the  economy. 

Tne  EIB  borrows  the  major  part  of  its 
resomces  on  international  capital 
markets — mainly  through  public  bond 
issues.  Often,  EIB  loans  complement  the 
borrower’s  own  funds  and  o^er  sources 
of  finance.  EIB  loans  rarely  exceed  50% 
of  investment  cost  of  project  and  there 
is  no  difierentiation  between  sector  or 
client  type.  Loans  are  disbursed  in  all 
denominations  (single  or  mixed),  with 
different  interest  rates  being  applied  to 
each  separate  denomination,  as 
appropriate. 

We  preliminarily  determine  that  the 
loans  imder  this  program  are  provided 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Althou^  these  loans  may  he  de  jure 
available  to  all  sectors  and  regions,  the 
EC  did  not  provide  requested 
information  on  the  de  facto  distribution 
of  benefits.  Thus,  these  loans  are 
coimtervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

BSC  had  two  EIB  loans  outstanding 
during  the  POI.  Each  loan  had  difierent 
segments  denominated  in  difierent 
currencies.  The  first  was  received  in 
1973  and  the  other  in  1974.  To 
determine  whether  they  were  provided 
on  terms  inconsistent  with  commercial 
considerations,  we  converted  all  the 
loans  to  dollars. 

We  compared  what  was  paid  on  these 
loans  to  what  would  have  been  paid  on 
comparable  benchmark  financing.  As 
our  ^nchmark  interest  rate,  we  used  an 
average  U.S.  long-term  commercial  rate. 
We  foimd  that  both  loans  were  provided 
on  terms  inconsistent  with  commercial 
considerations.  Therefore,  we 

{>reliminarily  determine  that  both  EIB 
oans  are  coimtervailable. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  long¬ 
term  loan  methodology,  described  in 
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§  355.49(cKl)  of  the  Department’s 
Proposed  Regulations.  [See  also.  Final 
Afnrmatlve  Countervailing  Duty 
Determination;  Certain  Gr^te  Products 
from  Spain.  S3  FR  24340  Oune  28, 

1986)).  We  then  divided  the  benefit  by 
BS  pic’s  total  sales,  adjusted  as 
discussed  above,  to  calculate  the  ad 
valorem  b^iefit  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.00  percent  ad  valorem 
for  BS  pic. 

5.  European  Regional  Development 
Fund  (ERDF)  Aid 

The  ERDF  provides  loans  to  aid 
development  in  declining  industrial 
regions.  ERDF  loans  are  granted  to 
projects  that  target  modernization  of 
infi^tructure  and  potential  measures 
for  internally  generated  development 
Rather  than  financing  operational  costs, 
the  ERDF  only  finances  investment 
costs.  ERDF  assistance  may  be  obtained 
more  than  once  by  a  single  beneficiary, 
but  it  must  be  for  a  separate  project  In 
addition,  projects  under  this  program 
are  limited  to  specific  ge<^raphi^ 
regions.  Each  Member  State  is 
responsible  for  identifying  specific 
projects  to  be  financed  within  its 
territory,  and  filing  an  application  for 
assistance  with  the  Commission.  The 
program  is  jointly  financed  by  the 
Member  States  concerned  and  the 
Commission. 

We  preliminarily  determine  that  this 
program  is  specific  because  benefits  are 
provided  regionally.  Therefore,  these 
loans  would  be  coimtervailable  to  the 
extent  that  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

BS  pic  received  ERDF  aid  for  its 
Deeside  Industrial  Park  in  financial  year 
1991/92.  This  aid  related  to  the 
development  of  land  that  had  belonged 
to  BSC  and  was  used  for  agricultural 
purposes. 

Because  BS  pic  has  characterized  this 
aid  as  a  grant  rather  than  a  loan,  we  are 
treating  it  as  a  grant  for  purposes  of  the 
preliminary  determination.  We 
calculated  the  benefit  for  the  POI  using 
our  standard  methodology  for  non* 
recurring  grants  (see  Grant  Methodology 
Section,  above).  Because  the  amoimt  of 
this  grant  is  less  than  0.5  percent  of  BS 
pic’s  total  sales  in  1991,  %ve  have 
expensed  it  in  the  year  of  receipt  (i.e., 
1991).  We  divided  the  amount  of  the 
grant  by  BS  pic’s  total  sales,  adjusted  as 
disciis^  almve,  to  calculate  the  ad 
valorem  benefit.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.00  percrat  ad  valorem 
for  BS  pic. 


B.  Programs  Preliminarily  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
followfog  programs  do  not  provide 
subsidies  to  manufacturers,  producers, 
or  exporters  in  the  United  Kingdom  of 
certain  steel  products  under  the 
following  programs: 

1.  ECSC  Article  54  Loans/Interest 
Rebates 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
pur^asing  new  equipment  or-  financing 
modemizatioiL  ’The  ^  stated  that 
Article  54  loans  are  direct  loans  fiom 
the  Commission  and  that  the  funds  are 
loaned  at  a  slightly  higher  rate  than  that 
at  which  the  Commission  obtained  them 
in  order  to  cover  its  costs.  According  to 
the  EC  Response,  the  Commission  hiu 
this  program  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC. 
some  of  which  may  not  otherwise  be 
able  to  obtain  these  loans.  These  loans 
are  only  available  to  the  iron  and  steel 
industry. 

We  preliminarily  determine  that  this 
program  is  limited  to  the  iron  and  steel 
industry.  Therefore,  these  loans  are 
countervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  wdth 
commercial  considerations. 

Article  54  interest  rebates  %vera 
granted  to  steel  companies  during  the 
restructuring  and  modernization  of  the 
industry  in  die  beginning  of  the  1980s. 
Companies  applying  for  these  rebates 
had  to  meet  certain  criteria  sudi  as  a 
reduction  in  steel  production  and  . 
improvements  in  processing  that  would 
yield  energy  savings  and  improved 
efficiency.  Interest  rebates  to  steel 
companies  were  limited  to  a  maximum 
of  3  percent  of  the  eligible  investment 
over  a  period  of  five  years.  Fimds  for 
these  rebates  were  provided  by  the 
ECSC  Operational  Budget  whidi  is 
made  up  of  levies  on  all  ECSC 
companies. 

Because  the  interest  rebates  provided 
came  from  the  ECSC  Operatic^ 

Budget,  which  was  financed  exclusively 
by  producer  levies  since  1985,  interest 
rebates  provided  from  1985  to  the 
present  are  not  countervailable. 
However,  because  the  interest  r^tes 
given  prior  to  1985  were  financed 
throu^  Membor  State  contributions, 
interest  rebates  provided  before  1985  are 
countervailable.  Moreover,  because 
companies  axe  aware  that  interest 
rebates  will  be  available  when  the  loans 
are  taken  out,  we  are  preliminarily 
treating  these  interest  rate  subsidies  as 
reduced  interest  loans. 

BSC  received  three  Article  54  loans  in 
1977.  It  also  received  rebates  on  one  of 


these  loans.  We  considered  the  loan 
made  to  BSC  during  its  creditworthy 
period  (prior  to  April  1977)  separately 
from  the  two  loans  made  during  its 
imcreditworthy  period  (after  Mardi 
1977).  All  three  of  these  loans  were 
denominated  in  U.S.  dollars.  ’Therefore, 
to  determine  whether  these  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
compared  the  payments  on  the  ECSC 
loan  with  what  would  have  been  paid 
using  an  average  U.S.  long-term 
commercial  rate  for  1977  for  the  Article 
54  loan  made  during  BSCs  creditworthy 
period.  Because  we  nave  preliminarily 
found  BSC  to  be  uncreditworthy  in 
financial  year  1977/78,  we  have  used  as 
the  benchmark  interest  rate  the  highest 
U.S.  lending  rate  available,  plus  an 
amount  equal  to  12  percent  of  the  U.S. 
prime  rate  for  1977  for  the  other  two 
loans.  See,  Final  Affirmative 
Counterv^ling  Duty  Determination: 
New  Steel  Rail,  Except  Light  Rail,  from 
Canada,  54  FR  31991  (August  3. 1989) 
and  §  355.44(b)(6)(iv)  of  the 
Department’s  Proposed  Regulations. 

We  compared  the  benchmark 
financing  to  the  financing  BSC  received 
under  this  program  and  found  that  the 
Article  54  loans  were  not  provided  on 
terms  inconsistent  with  commercial 
considerations. 

2.  Transportation  Assistance 

British  Rail  is  required  by  the  UK 
Government  to  operate  on  a  commercial 
basis  with  set  financial  targets.  It  is 
British  Rail’s  policy  not  to  discriminate 
between  comparable  customers  in 
determining  its  diarges.  According  to 
the  UK  Government,  such 
discrimination  would  be  counter  to  the 
commercial  objectives  set  by  the 
Government  and  would  distcxt  the 
terms  of  competition  between  rail 
freight  users,  exposing  British  Rail  to 
action  under  EC  competition  law. 

Because  the  responses  stated  that  the 
rates  charged  BS  pic’s  are  determined 
on  the  same  basis  as  those  for  all 
comparable  customers  and  we  have  no 
evidence  to  the  contrary,  we 
preliminarily  determine  that  this 
program  is  not  countervailable. 

C  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  the  United.Kfogdom  of  certain  steel 
products: 

1.  Loan  Guarantees 

2.  NLF  Loans 

3.  ECSC  Redeployment  Aid 

4.  ECSC  Conversion  Loans 

5.  Article  56  Rebates 
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VnH^cation 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 

Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  the  United  Kingdom,  which  are 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register,  and  to  require  a  cash 
deposit  or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Cut-To>Lengtii  Carbon  Steel  Plate 

Country- Wide  Ad  Valorem  Rate — 19.13 
percent. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination  and  alignment.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Elepartment  makes  its  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  class  or  kind  of 
merchandise  subject  to  this 
investigation  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 


receipt  of  all  requests  for  hearings  in 
these  investigations. 

This  determination  and  alignment  is 
published  pursuant  to  section  703(f)  and 
705(d)  of  the  Act  (19  U.S.C.  1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigation 

The  products  covered  by  this  investigation, 
certain  steel  products,  constitute  the 
following  “class  or  kind”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  v«rritten  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular' 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

[FR  Doc.  92-29498  Filed  12-4-92;  8:45  am] 
BILUNO  CODE  3610-OS-M 
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Preliminary  Affirmative  Countervailing 
Duty  Determinations  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Cotjanle  or  Beth  Graham,  Office  of 


Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14lh  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3534  or  482-4105, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers, 
or  exporters  in  Italy  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Li^idation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C. 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aliming 
these  final  determinations.  Thererore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  Roister  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of  Italy 
(GOI)  in  Washington,  DC,  concerning 
petitioners’  allegations.  On  August  20. 
1992,  we  received  a  partial  response 
from  the  GOI  indicating  the  proper 
responding  companies  in  these 
investigations. 

On  October  5. 1992,  we  received 
responses  from  the  GOI,  ILVA  S.p.A. 
(ILVA)  and  Acciaierie  e  Ferriere 
Lombarde  Falck  S.p.A.  (Falck). 

On  October  23, 1992,  we  presented 
the  GOI,  ILVA  and  Falck  with 
supplemental/deficiency  questionnaires 
and  received  responses  firom  these 
parties  on  November  9, 1992, 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate 
“classes  or  kinds’’  of  merchandise,  as 
found  in  Appendix  1  to  this  notice:  (1) 
Certain  cold-rolled  carbon  steel  flat 
products  and  (2)  certain  cut-to-length 
carbon  steel  plate. 
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Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (FFC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Italy  of  the  subject  merchandise 
(57  FR  38064,  August  21, 1992). 

Respondents 

The  GOI  is  a  respondent  for  each  class 
or  kind  of  merchandise  subject  toHhese 
investigations.  The  following  is  a  list  of 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations: 

Certain  CoId-RoUed  Carbon  Steel  Flat 
Products 

ILVA  and  Falck. 

Certain  Cut*To-Leii;jth  Carbon  Steel  Plate 

ILVA  and  Falck. 

Corporate  History  of  Respondent 
Companies 

Finsider/ILVA 

Between  1937  and  1990,  Finsider  was 
the  Italian  public  sector  steel  holding 
company.  Finsider  was  a  financial 
subholding  of  Instituto  per  la 
Riscostnizione  Industrials  (IRl),  a  public 
agency  of  the  Italian  government.  Prior 
to  1981,  the  main  operating  companies 
in  the  Finsider  group  were  Italsider 
(primary  producer  of  the  subject 
merchandise),  Dalmine,  Temi  and 
Acciaierie  di  Piombino. 

In  1981,  the  Finsider  group  was 
restructured  into  five  operating 
companies:  Nuova  Italsider  (flat  rolled 
products),  Dalmine  (tubes  and  pipes), 
Temi  (special  steels),  Acciaierie  di 
Piombino  (common  long  products)  and 
Nuova  Sias  (special  long  products).  At 
the  same  time,  Italsider  transferred  all  of 
its  assets  (except  two  plants)  to  Nuova 
Italsider.  Italsider  bec^e  a  one- 
company  holding  company  with  Nuova 
Italsider's  stock  as  its  primary  asset. 

In  1983,  Finsider  suoscribra  for 
additional  Nuova  Italsider  shares  and 
placed  Italsider  in  liquidation.  In  1984, 
Italsider,  in  liquidation,  transferred  its 
shareholdings  in  Nuova  Italsider  to 
Finsider.  At  the  end  of  1984,  Finsider 
owned  100  mrcent  of  Nuova  Italsider. 

In  1987,  Finsider  restructured  three  of 
its  main  operating  companies.  Nuova 
Italsider  spim  off  its  assets  to  Italsider 
(out  of  liquidation)  and  then  transferred 


its  Italsider  shares  to  Finsider. 

Deltasider  spun  off  its  assets  to  Nuova 
Deltasider,  Deltacogne  and 
Deltavaldamo  and  transferred  the  shares 
of  these  three  companies  to  Finsider. 
Then,  Finsider  transferred  Deltacogne 
and  Deltavaldamo  to  Nuova  Deltasider. 
Temi  spun  ofl  its  assets  to  Temi  Acdai 
Speciali,  Lovere  Sidermeccanica  and 
Attivita  Industriali  Triestine,  and 
transferred  each  of  the  shares  to 
Finsider.  Then,  Lovere  Sidermeccanica 
and  Attivita  Industriali  Triestine  were 
transferred  to  Temi  Acciai  Speciali. 

After  this  restructuring,  Nuova  Italsider, 
Deltasider,  and  Temi  ceased  operations. 
Italsider  re-emerged  as  the  steel  sector’s 
flat-rolled  producer. 

In  1988,  the  GOI  liquidated  Finsider 
and  its  main  operating  companies  and 
assembled  the  group's  most  productive 
assets,  including  Italsider’s  flat-products 
facilities,  into  a  new  company,  ILVA 
S.p.A.  ILVA  became  operational  on 
January  1, 1989,  when  it  took  over  the 
viable  assets  brom  the  liquidating 
companiesHItalsider,  Terni  Acciai 
Speciali,  Nuova  Deltasider)  owned  by 
the  Finsider  Group.  The  value  of  the 
assets  was  based  on  an  appraisal 
conducted  under  the  auspices  of  the 
Civil  Court  of  Rome.  Later,  Nuova 
Deltasider  sold  its  ILVA  shares  to 
Italsider,  and  Nuova  Deltasider  was 
merged  into  ILVA. 

On  March  31, 1990,  ILVA’s  remaining 
stockholders  gave  ILVA  additional 
assets  and  shareholdings  for  additional 
ILVA  shares.  Later  that  year,  Finsider 
sold  100  percent  of  Italsider’s  stodc  to 
ILVA,  and  Italsider  was  merged  into 
ILVA. 

On  November  1, 1990,  Finsider  and 
Temi  Acciai  Speciali  (ILVA's  two 
remaining  stockholders)  sold  100 
percent  of  ILVA  to  IRI  and  IRI  assumed 
all  of  Finsider’s  and  Temi  Acciai 
Speciali’s  remaining  debts.  As  of 
Ctetober  1, 1990, 100  percent  of  ILVA’s 
capital  stock  was  owned  by  IRI. 

Falck 

Falck  was  established  in  1906  in 
Milan  as  "Societa  Anonima  Acciaierie  e 
Ferriere  Lombarde.’’  In  1931,  the 
company  became  Acciaierie  e  Ferriere 
Lombarde  Falck. 

Prior  to  1991,  Falck  was  the  primary 
holding  and  operating  company  of  the 
Falck  group.  In  1991,  the  Falck  group 
reorganized  in  order  to  implement  an 
agreement  with  ILVA.  In  early  1991, 
Falck  transferred  its  strip  division  to 
Falck  Nastri  S.r.L.  (Nastri)  and  its  plate 
division  to  Falck  Lamiere  S.r.L. 
(Lamiere).  Nastri  and  Lamiere  were 
subsidiaries  of  Falck.  ILVA  purchased 
30  percent  (minority  interest)  of  Nastri 
and  Lamiere.  The  agreement  was 


implemented  to  rationalize  the 
production  and  commerce  of  the  two 
companies.  ILVA  also  obtained  a  five 
percent  equity  interest  in  Falck  in  1990. 
Respondents  state  that  ILVA  does  not 
exercise,  nor  is  it  entitled  to  exercise, 
any  control  over  Falck  or  its  affiliates. 
Falck  operates  inde{}endently  of  ILVA. 

Analysis  of  Programs 
For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsidies,  the  period  of 
investigation  (the  POI)  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  ILVA  and  Falck. 

In  determining  the  benefits  received 
under  the  various  pronams  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  merchandise. 

All  benefits  calculated  tinder  the 
programs  described  below  apply  to  both 
classes  or  kinds  of  merchandise. 

Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country¬ 
wide  rate  for  ail  programs.  The  rate  for 
Falck  was  significantly  different  fi-om 
the  country-wide  rate.  Therefore,  this 
firm  received  an  individual  company 
rate.  For  ILVA,  we  recalculated  flte 
country-wide  rate,  based  solely  on  the 
benefits  received  by  this  firm.  We  then 
assigned  the  recalculated  overall 
country-wide  rate  to  ILVA,  end  all  other 
manufacturers,  producers,  and 
exporters,  with  the  exception  of  Falck. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 

auestionnaire,  we  preliminarily 
etermine  the  following: 

Equityworthiness 

We  initiated  on  petitioners’  allegation 
that  ILVA  and  its  predecessor 
companies.  Italsider  and  Nuova  Italsider 
were  unequitywoithy  during  the  period 
1977-1991,  and,  therefore.  I^t  equity 
infusions. received  during  those  years 
were  inconsistent  with  commercial 
considerations.  The  Department 
previously  determined  Italsider  to  be 
unequityworthy  throughout  the  period 
1977-1981  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Italy,  47  FR 
39356,  (September  7, 1982),  {"Steel 
Products").  Respondents  have  not 
contested  this  ^ding:  therefore,  we 
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preliminarily  determine  that  Italsider 
was  unequityworthy  during  the  period 
1977-1981. 

To  determine  whether  ILVA  was 
equityworthy  from  1982  through  1991. 
we  examined  several  ratios  induding. 
the  rate  of  retiim  on  assets,  and  rate  of 
retiim  on  equity,  in  each  of  these  years 
and  the  three  years  prior  to  the  infusion. 
Examination  of  these  ratios  shows  that 
ILVA  was  unprofitable  in  every  year 
from  1977  through  1988.  ILVA’s  rate  of 
return  on  assets  ratios  was  negative 
between  1977  and  1988.  Its  rate  of 
return  on  equity  was  negative  between 
1977  and  1988,  indicating  that  ILVA  has 
been  imable  to  earn  a  positive  rate  of 
return  for  its  shareholders.  Based  on 
these  ratios,  we  preliminarily  determine 
ILVA  to  be  unequityworthy  at  the  time 
of  each  government  infusion. 

Creditworthiness 

ILVA 

We  initiated  on  petitioners'  allegation 
that  ILVA  and  its  predecessor 
companies,  Italsider  and  Nuova  Italsider 
were  uncreditworthy  during  the  period 
1977-1991,  and.  therefore,  that  loans 
received  during  those  years  were  made 
on  terms  inconsistent  with  commerdal 
considerations.  The  Department 
previously  determined  Italsider  to  be 
uncreditworthy  throughout  the  period 
1977-1981  in  Steel  Piquets. 
Respondents  have  not  contested  this 
finding;  therefore,  we  preliminarily 
determine  that  Italsider  was 
uncreditworthy  during  the  period  1977- 
1981. 

To  determine  whether  ILVA  was 
creditworthy  firom  1982  through  1991, 
we  examined  the  current  ratio,  quick 
ratio,  times  interest  earned  ratio,  debt 
ratios,  and  profit  margin  on  sales  for 
each  of  these  years  and  the  three  prior 
years,  when  available.  In  certain  years, 
our  analysis  was  limited  to  petitioners' 
data  because  the  respondents  had  not 
reported  any  information. 

Examination  of  these  ratios  show  that 
ILVA  was  unprofitable  in  every  year 
from  1977  through  1988.  ILVA's  times 
interest  earned  and  rate  of  return  on 
assets  ratios  were  negative  between 
1977  and  1988.  Based  on  these  ratios, 
we  preliminarily  determine  ILVA  to  be 
uncreditworthy  in  each  year  from  1977 
through  1991. 

Falck 

We  initiated  on  petitioners'  allegation 
that  Falck  was  uncreditworthy  during 
the  period  1977-1991,  and.  therefore, 
that  loans  received  during  those  years 
were  made  on  terms  inconsistent  with 
commercial  considerations. 

To  determine  whether  Faldc  was 
creditworthy,  we  examined  the  current 


ratio,  times  interest  earned  ratio,  debt  to 
equity  ratios,  and  profit  margin  on  sales 
for  each  of  these  years  and  the  three 
prior  years.  Examination  of  these  ratios 
show  that  Falck  was  unprofitable  from 
1977  through  1979.  Falls's  interest 
coverage  was  negative  between  1977 
and  1979.  Based  on  these  ratios,  we 
preliminarily  determine  Falck  to  be 
imcreditwoithy  in  each  year  from  1977 
through  1979. 

Falck  received  minimum-  and  long¬ 
term  loans  from  private  soxirces  in  1980 
through  1984  and  in  1986  through  1987. 
On  this  basis,  we  have  preliminarily 
determined  Falck  to  be  creditworthy  for 
1980  through  1988. 

For  the  period  1989  through  1991, 
Falck's  profit  margin  steadily  increased 
and  its  interest  expense  on  long-term 
debt  decreased.  Falck’s  current  ratio  was 
stable  during  this  period.  The 
company’s  quick  ratio  for  1990  was  1:1, 
whi^  indicates  that  Falck  has  sufficient 
liquidity  to  meet  its  current  debt 
obligations.  Based  on  these  ratios,  we 
preliminarily  determine  Falck  to  be 
creditworthy  for  the  period  1988 
through  1991. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  ae  facto 
specificity).  See  19  U.S.C.  1677(5){B).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Coimtervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Pqblic  Comments  54  FR 
23366  (May  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  nxunber  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program: 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits, 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 


See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada  57  FR  22570  (May  28. 1992). 

Equity  Methodology 

According  to  $  3S5.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  “unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company's 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  ffifference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amoimt  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  imequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  uneqviityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offiet  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  efiect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  bom 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Whan  a  market-determined 
benchmaric  price  for  equity  exists,  we 
will  continue  to  use  that  benchmaric  to 
determine  whether  the  government’s 
purdiase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 
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Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
*0  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non- 
reoirring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 

See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  firom 
Norway.  (Salmon  firom  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  firom  Canada,  51  FR 
10041  (March  24, 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  from  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see 
§  355.49(b)(3)  of  the  Propos^  Rules). 

The  benefit  form  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  fitim 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used  the  lending 
rates  published  in  the  International 
Monetary  Fund’s  International  Financial 
Statistics  because  the  companies  did  not 
break  out  their  subsidized  loans  from 
unsubsidized  loans  in  their  reporting  of 
their  actual  cost  for  long-term,  fixed-rate 
debt.  Since  ILVA  and  Falck  were 
uncreditworthy  in  years  in  which  grants 
were  approved,  we  have  used  the 
highest  annual  interest  rate  reported  in 
the  IMF  publication  and  have  added  a 
risk  premium  to  tlie  benchmark  interest 
rate  in  accordance  with 
§  355.44(b)(6)(iv)  of  the  Proposed  Rules. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsiches  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Italy  of  certain  steel  products  under 
the  following  programs: 


1.  Equity  Infusions  Into  Italsider/Nuova 
Italsider/ILVA  and  Extinguishment  of 
Equity  Infusions 

The  GOI,  through  IRI,  made  equity 
investments  in  Italsider  and  Nuova 
Italsider  between  1978  and  1987.  The 
GOI  made  these  investments  by 
transferring  funds  to  the  IRI  Group 
which  either  directly  or  through 
Finsider  made  equity  infusions  into  the 
companies.  In  1989,  ILVA  was  formed 
by  I^  with  an  equity  infusion  of  2.3 
trillion  lira.  IRI  made  equity  infusions 
into  ILVA  between  1990  and  1991.  IRI 
also  extinguished  equity  in  Finsider 
firom  1981  through  1986  and  in  1988  to 
cover  losses. 

We  preliminarily  determine  these 
equity  infusions  to  be  specific  since  IRI 
provided  these  funds  to  specific 
enterprises.  Moreover,  as  discussed 
above,  we  have  preliminarily 
determined  that  Italsider  and  ILVA  were 
unequityworthy  between  1977  and 
1991.  Therefore,  we  find  that  the  equity 
infusions  were  made  on  terms 
inconsistent  with  commercial 
considerations  and  preliminarily 
determine  them  to  countervailable. 

Consistent  with  the  methodology 
described  above  concerning  valuation  of 
benefits  firom  equity  infusions,  we 
treated  each  equity  infusion  as  a  non¬ 
recurring  grant. 

We  calculated  the  benefit  for  the  POI 
as  described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  the 
benefit  by  ILVA’s  1991  sales  adjusted  to 
reflect  steel  activities  prior  to  its 
restructuring.  For  equity  infusions  into 
ILVA  made  between  1989  and  1991,  we 
divided  the  benefit  by  ILVA’s  total  steel 
sales  for  1991.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  24.57  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

ILVA  has  argued  that  some  of  the 
capital  infusions  benefitted  facilities 
that  are  no  longer  in  use  or  have  been 
sold.  It  asserts  that  the  Department 
should  reduce  any  net  subsidy  rate  by 
an  amoimt  attributable  to  such  closed  or 
sold  facilities.  ILVA  provided  the 
percentage  of  each  infusion  that  is 
attributable  to  facilities  now  producing 
the  subject  merchandise;  however  it  did 
not  provide  support  documentation  for 
these  percentages.  As  a  result  the 
Department  has  declined  to  make  any 
adjustment  for  purposes  of  these 
preliminary  determinations,  but  will 
consider  this  issue  further  particularly 
with  respect  to  facilities  sold,  for  the 
final  determinations. 


With  respect  to  equity 
extinguishments,  we  have  determined 
that  any  potential  benefits  from  a 
government’s  purchase  of  eqtiity  arise  at 
the  time  of  the  equity  investment. 
Because  the  equity  methodology 
preliminarily  adopted  in  these 
determinations  does  not  recognize  the 
subsequent  performance  of  the  company 
receiving  the  equity  investment  and 
treats  the  equity  investment  as  a  grant, 
the  later  write-ofi  of  the  eqiiity  is 
irrelevant.  Therefore,  no  additional 
benefits  arise  at  the  point  of 
extinguishment. 

2.  Debt  Forgiveness  in  Connection  With 
the  1981  liestructuring  Plan 

The  1981  restructuring  plan  of  the 
iron  and  steel  industry  induded  the 
closure  of  plants,  the  assumption  by 
Finsider  of  Italsider’s  debts  to  IRI*  and 
the  subsequent  forgiveness  of  these 
debts  in  1985, 

On  September  19, 1981,  Italsider 
conveyed  all  of  its  comjpany  facilities  to 
Nuova  Italsider,  and  received  99.99 
percent  of  Nuova  Italsider’s  shares  in 
return.  In  December  1984,  Italsider  sold 
those  shares  to  Finsider.  The  sales  price 
was  714.6  billion  lire.  As  payment, 
Finsider  assumed  Italsider’s  696.4 
billion  lire  debt  to  IRI.  The  remaining 
amount  Finsider  paid  directly  to 
Italsider.  ILVA  argues  that  the  debt 
assumption  should  not  be  considered  a 
grant  by  Finsider,  but  rather  payment 
for  a  package  of  Nuova  Italsider’s  shares. 

In  1984,  when  Italsider’s  liquidation 
was  revoked,  Finsider  forgave  a  563.5 
billion  lire  loan  it  had  granted  to 
Italsider. 

We  have  determined  that  the 
restructuring  discussed  above  merely 
shifted  assets  and  debt  within  a  family 
of  companies,  all  of  which  were  owned 
by  Finsider  and,  ultimately,  by  the  GOI. 
Therefore,  we  preliminarily  determine 
that  both  the  696.4  billion  lire  and  the 
563.5  billion  lire  debt  forgiveness  were 
specifically  limited  to  the  steel 
companies  and  are  countervailable. 

We  are  treating  this  debt  forgiveness 
as  a  non-recurring  grant.  We  cdculated 
the  benefit  for  the  POI  as  described  in 
the  Grant  Methodology  section  of  the 
notice.  We  divided  the  benefit  by 
ILVA’s  1991  sales  adjusted  to  reflect 
steel  activities  prior  to  its  restructuring. 
On  this  basis,  we  determine  the  country 
wide  subsidy  rate  for  this  program  to  be 
5.70  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  difrerent  subsidy  rate  is 
0.00  percent  ad  valorem. 
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3.  Debt  For^veness  in  Connection  With 
the  1987-88  Restructuring  Plan 

The  Finsider  Group  restructuring  plan 
was  developed  at  the  end  of  1987  and 
was  approved  by  the  GOI  on  June  19. 
1988,  and  by  the  EC’s  Council  of 
Ministers  on  December  23. 1988. 
(According  to  respondents,  there  was 
not  a  separate  1988  restructuring  plan.) 
’The  plan  was  aimed  at  restoring  an 
industrial,  financial,  and  economic 
balance  to  the  public  iron  and 
steelmaking  sector  in  Italy.  The 
restructuring  plan  included  the 
voluntary  liquidation  by  IRI  of  the 
Finsider  Croup,  and  IRl's  assumption  of 
the  debts  not  covered  by  the  assets  of 
the  companies  being  liquidated.  The 
Group's  industrial  and  financial  assets 
were  to  be  sold  to  ILVA  at  a  price 
determined  by  an  expert  appraisal  made 
under  the  auspices  of  the  Civil  Court  of 
Rome. 

The  Finsider’s  Group’s  total  liabilities 
were  10.6  trillion  lire,  of  which  ILVA 
assumed  4.3  trillion  lire  and  IRI  covered 
the  remaining  6.3  trillion  lire. 
Respondents  state  that  under  Italian  law 
reg^ing  voluntary  liquidations,  the 
shareholder  (IRI)  is  obliged  to  pay  all 
liabilities.  The  GOI  expects  the 
liquidation  to  conclude  in  1993.  ILVA 
asserts  that,  fi-om  1988  onwards,  IRI 
covered  the  expenses  related  to  the  last 
phase  of  the  steel  industry  restructiuing 
directly  from  its  own  funds,  without 
GOI  assistance.  Since  IRI  was  self¬ 
financing  during  the  1987-88 
restructuring,  ILVA  argues  that  the  debt 
forgiveness  did  not  confer 
countervailable  benefits  to  ILVA. 

We  preliminarily  determine  that  the 
debt  assumption  incurred  by  IRI  related 
to  the  1987-88  restructuring  plan  was 
specifically  limited  to  these  steel 
companies  and  is  countervailable.  Based 
on  our  determination  in  Steel  Products, 
we  consider  IRI  to  be  a  government 
entity.  IRI  is  100  percent  owned  by  the 
GOI  and  its  board  of  directors  is  made 
up  of  representatives  from  the  major 
ministries  in  Italy.  Therefore,  this 
restructuring  transaction  amounted  to 
government  assumption  of  debt. 

We  treated  this  debt  forgiveness  as  a 
non-recurring  grant.  We  calculated  the 
benefit  for  the  POI  using  the  Grant 
Methodology  section  of  the  notice.  We 
divided  the  benefit  by  ILVA's  1991  total 
sales.  On  this  basis,  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  be  18.00  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 


4.  Debt  Forgiveness  to  ILVA  (1990) 

Prior  to  the  creation  of  ILVA,  Finsider 
assumed  48.2  billion  lire  in  Italslder’s 
losses.  Later  when  ILVA  was  created, 
ILVA  paid  ISO  billion  lire  for  Italsider’s 
shares,  which  included  the  48.2  billion 
lire  debt  assumption.  Because  ILVA 
would  have  paid  a  correspondingly 
lower  price  for  Italsider’s  shares  but  for 
this  d^t  assumption,  we  have 
preliminarily  determined  this 
transaction  to  be  countervailable. 

However,  ILVA  argues  that  it  received 
no  benefit  because  Finsider  was.  in 
efiect,  reimbursed  . for  the  amount  of 
losses  it  covered  since  the  price  ILVA 
paid  for  shares  reflected  the  amoimt  of 
the  debt  assumption.  ILVA  contends 
that  since  the  debt  forgiveness  is 
reflected  in  its  books,  the  only  benefit 
the  company  received  was  a  reduction 
in  its  tax  liability. 

We  have  treated  this  debt  assumption 
as  a  non-recurring  grant.  However, 
because  the  benefits  provided  in  1990 
were  less  than  0.50  percent  of  the 
company’s  sales  in  that  year,  we  have 
expensed  the  benefit  in  1990.  Therefore, 
there  is  no  countervailable  benefit 
attributable  to  the  POI. 

5.  Government  Loan  Guarantees 

Italsider  and  Nuova  Italsider  obtained 
guarantees  from  IRI  on  all  of  their  loans. 
ILVA  asserts  that  these  guarantees  were 
obtained  at  commercial  rates  and,  thus, 
provide  no  countervailable  benefits,  but 
it  provides  no  evidence  of  what  fees 
were  actually  paid.  Also,  the  GOI  states 
that  it  is  common  practice  for  Italian 
companies  to  guarantee  the  loans  of 
their  subsidiaries.  However,  it  has 
provided  no  evidence  to  support  this. 

Based  on  the  fact  that  we  received  no 
information  on  the  guarantee  fees  paid 
by  Italsider,  and  no  supporting  evidence 
that  it  is  standard  practice  for  Italian 
companies  to  guarantee  their 
subsidiaries'  loans,  we  preliminarily 
determine  that  government  loan 
guarantees  are  countervailable. 

Because  we  did  not  receive  sufficient 
information  regarding  guarantee  fees, 
we  have  based  our  determination  on 
“best  information  available’’  (BIA). 
Section  776(c)  requires  the  Department 
to  use  BIA  "whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation  .  .  As  BIA,  we  have 
applied  the  subsidy  rate  determined  for 
this  program  in  Steel  Products.  In  that 
case,  for  the  years  in  which  Italsider  was 
imcreditworthy,  we  added  to  Italsider’s 
benchmark  interest  rate  an  amount 
which  Italsider  paid  to  its  parent. 


Finsider,  as  a  guarantee  fee  for  all  loans 
which  Finsider  guaranteed.  In 
creditworthy  years  we  consid«red  this 
guarantee  fee  as  a  normal  commercial 
fee,  to  be  part  of  Italsider’s  cost  of  debt. 
We  have  used  this  same  fee  as  BIA  for 
this  program  in  these  investigations. 

6.  Grants  to  ILVA 

Petitioners  assert  that  ILVA  received 
grants  worth  38.996  billion  lira  in  1989 
and  68.327  billion  lira  in  1990. 
According  to  ILVA,  the  grants  dted  by 
petitioners  were  provid^  to  ILVA 
under  ECSC  Articles  54  and  56.  and 
Italian  Laws  64/88,  308/82, 46/82,  and 
675/77.  While  these  grants  have  been 
analyzed  under  each  of  the  respective 
programs,  the  aggregate  amounts  listed 
in  the  annual  reports  do  not  match  the 
amounts  listed  under  the  individual 
proems. 

We  have  preliminarily  determined  to 
use  the  grant  amounts  reported  under 
the  individual  programs  and  to 
reconcile  the  amounts  with  the  annual 
reports  at  verification. 

7.  Law  675/77  Preferential  Lending, 
Interest  Contributions,  Capital  Grants, 
Personnel  Retraining,  ana  VAT 
Reductions 

'The  goals  of  Law  No.  675/77  were  the 
reorgadzation  and  development  of  the 
industrial  sector,  increasing 
employment  in  the  south  of  Italy,  and 
stabiliring  employment  levels  in 
depressed  areas.  One  of  the  provisions 
of  the  law  established  a  “Fund  for 
Industrial  Restructuring  and 
Reconversion.’’  'The  GOI  ideptified  the 
following  economic  sectors  where 
industrial  restructuring  and 
reconversion  were  necessary:  (1) 
Research,  development  and 
industrialization  for  electronic 
technology,  (2)  technological  and 
marketing  development  of  production 
machinery  for  the  manufacturing 
industry,  (3)  the  agro-food  industry,  (4) 
the  chemical  industry,  (5)  the  steel 
industry,  (6)  the  paper  paste  and  paper 
industry,  (7)  the  fashion  sector,  (8) 
optimal  exploitation  of  energy 
resources,  and  (9)  production  plants  for 
ecological  and  environmental  recovery. 
The  automobile  and  aeronautical  sectors 
were  identified  and  added  to  this  list 
later. 

Companies  proposed  specific  projects 
to  the  Committee  for  the  Coordination  of 
Industrial  Policy  between  Ministries 
(“CIPI”).  Project  proposals  were 
evaluated  according  to  the  targeted 
projects  and  goals  issued  by  the  QPI. 
following  a  specific  set  of  goals 
established  for  each  industry  covered. 
For  example,  in  the  QPI  Resolution  of 
March  9, 1979,  for  the  steel  industry,  the 
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GOI  defined  general  goals  and 
op»erational  guidelines,  investment 
projects  tied  to  specific  plants,  and 
specific  guidelines  for  the  cast  iron 
sector,  steel  sector,  rolled  steel,  finished 
products,  and  applied  research.  All 
proposed  proje^s  submitted  for  the 
steel  industry  were  evaluated  according 
to  the  target^  program  for  the  steel 
industry  approved  by  the  GOI. 

Three  types  of  funding  were  provided 
under  this  program:  (1)  Interest 
payments  on  bcmk  loans  and  bond 
issues,  (2)  low  interest  loans  granted  by 
the  Ministry  of  Industry,  and  (3)  grants 
for  companies  located  in  the  south.  The 
law  also  provides  personnel  retraining 
grants,  and  increased  VAT  deductions 
for  firms  located  in  the  Mezzogiomo 
area.  The  interest  rate  charged  on  the 
loans  differed  according  to  the  location 
of  the  company,  with  companies  in  the 
south  of  Italy  paying  a  lower  rate  of 
interest. 

Falck  has  received  direct  mortgage 
loans  and  interest  contributions  under 
this  program.  ILVA  has  received  direct 
mortgage  loans,  interest  contributions, 
and  capital  account  grants  between  1977 
and  1991  under  this  program.  Italsider 
received  retraining  grants  and  increased 
VAT  deductions  under  this  program. 

We  view  Law  675/77  as  enabling  the 
GOI  to  target  specific  projects  for  certain 
companies  and  industries  in  each  of  the 
11  sectors.  While  the  GOI  has  indicated 
that  the  application  process  is  similar 
for  all  beneficiaries  of  this  program  in 
each  sector,  information  was  provided 
only  with  respect  to  two  sectors,  i.e., 
steel  and  chemicals.  Although  the 
process  followed  for  application  and 
approval  of  assistance  may  have  been 
generally  uniform,  the  specific  goals  and 
objectives  of  the  assistance  indicate  that 
the  aids  were  tailored  to  each  industry 
in  order  to  advance  highly  specific 
priorities  in  each  sector.  For  instance, 
the  targeted  program  for  the  steel 
industry,  dated  March  9, 1979,  includes 
the  following  specific  directives:  “The 
recovery  and  restructuring  of  the 
Bagnoli  plant,  where  the  production 
will  be  mainly  directed  towards  the 
plating  of  flat  elements  .  .  and  “The 
completion  of  the  works  planned  for  the 
Italsider  plant  at  Taranto,  required  for 
producing  a  broader  and  better  range  of 
products.” 

Additionally,  while  the  GOI  has 
acknowledged  that  the  goals  and 
program  measures  defined  by  it  for  each 
industrial  sector,  and  used  as  the 
evaluating  criteria  for  proposed  projects 
in  that  sector,  are  different,  it  has  made 
no  claim  nor  provided  the  necessary 
information  to  determine  whether  the 
sectors  were  to  be  treated  similarly. 
Therefore,  it  is  unclear  whether  the 


individual  programs  for  the  11  sectors 
should  be  viewed  as  integrally  linked 
within  the  meaning  of  §  355.43(b)(6)  of 
the  Proposed  Rules.  Finally,  we  have 
preliminarily  determined  that  steel 
received  a  disproportionately  large 
share  of  the  funding  provided  under  this 
program,  i.e.,  33  percent. 

On  this  basis,  we  have  preliminarilv 
determined  that  any  assistance  provided 
to  steel  producers  under  Law  675/1977 
is  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

A.  Ministry  of  Industry  Loans 

We  have  used  as  the  benchmark 
interest  rate  the  national  average  long¬ 
term  fixed  interest  rate  for  Italy  as 
reported  in  the  IMF’s  International 
Financial  Statistics  because  the 
companies  did  not  break  out  their 
subsidized  loans  horn  unsubsidized 
loans  in  their  reporting  of  their  actual 
cost  for  long-term,  fixed-rate  debt.  For 
those  years  where  we  have  determined 
Falck  and  ILVA  to  be  uncreditworthy, 
we  added  to  this  interest  rate  an  amount 
equal  to  12  percent  of  the  prime  rate  in 
Italy  to  derive  our  benchmark  interest 
rate.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 

New  Steel  Rail,  Except  Light  Rail,  from 
Canada,  54  FR  31991  (August  3, 1989) 
and  §  355.44(b)(6)(iv)  of  the 
Department’s  Proposed  Rules. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
fineincing  received  imder  Law  675  and 
found  that  these  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  ILVA’s  and 
Falck’s  675/77  loans  are 
countervailable. 

B.  Interest  Contributions 

Because  ILVA  knew  at  the  time  it  took 
out  the  loans  in  question  that  the  GOI 
would  cover  part  of  the  interest,  we  are 
treating  the  interest  contributions  as 
reduced  rate  loans. 

We  calculated  the  benchmark  interest 
rate  as  described  in  A.  above.  We  then 
compared  the  benchmark  financing  to 
the  financing  received  under  Law  675/ 
77  and  found  that  these  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
we  preliminarily  determine  that  Law 
675/77  interest  contributions  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans  and  interest  contributions,  we 
employed  our  normal  long-term  loan 
methodology  as  described  in 
§  355.49(c)(1)  of  the  Department’s 
Proposed  Rules.  (See  also.  Final 
Affirmative  Countervailing  Duty 


Determination:  Certain  Granite  Products 
firom  Spain,  (Spcmish  Granite)  53  FR 
24340,  Oune  28, 1988).)  We  divided 
each  company’s  benefits  by  their 
respective  1991  total  sales.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  2.84 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.08  percent  ad  valorem. 

C.  Capital  Grants 

We  have  determined  the  capital  grants 
are  non-recurring.  Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  each 
company’s  benefits  by  their  respective 
1991  total  sales.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  1.03  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.03  percent  ad  valorem. 

D.  Personnel  Retraining 

We  have  determined  the  personnel 
retraining  grants  are  non-recurring. 
However,  ^cause  the  benefits  provided 
in  each  year  from  1984  to  1986  were  less 
than  0.50  percent  of  the  company’s  sales 
in  each  of  those  years,  we  have 
expensed  the  benefits  in  the  years  they 
were  received.  Therefore,  there  is  no 
countervailable  benefit  attributable  to 
the  POI. 

E.  VAT  Reductions 

We  have  determined  VAT  reductions 
are  recurring  grants.  We  divided  the 
benefit  by  ILVA’s  1991  total  sales.  On 
this  basis,  we  determine  the  country¬ 
wide  subsidy  rate  for  this  program  to  be 
0.12  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.00  percent  ad  valorem. 

8.  Certain  ILVA/FaIck  Debt  Outstanding 
During  the  Review  Year 

A.  Falck 

Falck  states  that  all  of  its  outstanding 
debt  is  being  investigated  under  specific 
programs,  with  the  exception  of  certain 
bank  loans.  We  have  determined  that  all 
of  Falck’s  outstanding  debt  has  been 
included  in  our  analysis  of  Law  675 
loans  and  ECSC  Article  54  loans,  with 
the  exception  of  the  bank  loans 
mentioned  above.  Because  there  is  no 
specific  government  program  associated 
with  these  banks  or  the  remaining  loans, 
we  preliminarily  determine  that  no 
countervailable  benefits  were  provided 
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to  Falck  by  the  GOI  pursuant  to  these 
loans. 

B.  ILVA 

Like  Falck,  the  GOI  asserts  that  all  of 
ILVA’s  debt  is  being  investigated  under 
specific  programs,  with  the  exception  of 
certain  bank  loans. 

We  have  foimd  that  some  of  ILVA’s 
outstanding  debt  has  been  included  in 
our  analysis  of  certain  programs  in  these 
investigations  (i.e..  Law  675/77,  Law 
308/82,  and  Law  64/86  (previously  Law 
717/65)).  However,  certain  loans  were 
reported  in  the  government’s  response 
to  this  program  and  were  not  included 
under  the  individual  programs  i.e..  Law 
675/77  and  ECSC  Article  54.  Therefore, 
were  those  programs  were  found  to  be 
coimtervailable,  we  have  included  these 
non-reported  loans  in  our  analysis  of 
those  programs. 

Witn  respect  to  the  Medio  Credito 
Ligure  loan  the  GOI  asserts  that  the  loan 
was  provided  pursuant  to  a  disaster 
relief  program,  which  was  generally 
available  in  the  Genoa  area.  Since  we 
did  not  receive  specificity  information 
regarding  this  loan,  we  preliminarily 
determine  that  these  loans  are 
countervailable.  To  calculate  the  benefit 
firom  these  loans  we  employed  our 
normal  long-term  loan  methodology  as 
described  in  program  7.A.  above.  We 
divided  the  benefit  by  ILVA’s  1991  total 
sales.  On  this  basis,  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  be  0.00  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

Since  there  is  no  specific  government 

rogram  associated  with  the  remaining 

anks  and  loans,  we  preliminarily 
determine  that  no  countervailable 
benefits  were  provided  to  ILVA  by  the 
GOI  pursuant  to  these  loans. 

9.  Interest  Grants  for  "Indirect  Debts" 
Under  Law  750/81 

Law  750/81  was  implemented  to 
achieve  IRI’s  intervention  plans  for  the 
public  sector  steel  industry  for  1981-83. 
The  program  provided  grants  to  cover 
the  debts  of  the  public  steel  industry 
and  was  terminated  in  1983.  Italsider 
and  Nuova  Italsider  received  grants 
imder  this  program  in  1983  and  1984. 

Because  this  program  is  limited  to  the 
steel  industry  we  preliminarily 
determine  it  to  be  countervailable. 

We  have  determined  these  grants  are 
non-recurring.  Therefore,  we  calculated 
the  benefit  for  the  POI  as  described  in 
the  Grant  Methodology  section  of  the 
notice.  We  divided  the  benefit  by 
ILVA’s  1991  sales  adjusted  to  reflect 
steel  activities  prior  to  its  restructuring. 


On  this  basis,  we  determine  the  coimtry- 
wide  subsidy  rate  for  this  program  to  be 
0.50  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.00  percent  ad  valorem. 

10.  Urban  Redevelopment  Packages  Law 
181 

Law  181  was  created  to  finance 
reindustrialization  efforts  to  ease  the 
impact  employment  reductions  have  on 
priority  areas  hit  by  the  steel  crisis.  The 
program  provides  grants  covering  up  to 
25  percent  of  the  total  investment  with 
projects  in  the  Mezzogiomo  receiving 
the  greatest  benefit.  Under  Law  181, 
ILVA  received  a  grant  to  develop 
initiatives  in  Taranto,  Temi  and  Genova 
to  create  1,000  new  jobs.  Law  181  was 
terminated  on  December  31, 1991. 

We  preliminarily  determine  that 
assistance  under  this  program  is 
provided  on  a  regional  basis  and  is, 
therefore,  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries.  The  GOI  asserts  that  these 
grants  were  not  provided  for  steel¬ 
making  activities.  However,  they  did  not 
explain  what  ILVA  did  with  the  funds. 
Therefore,  we  are  assuming  that  the 
assistance  benefits  ILVA’s  steel 
production. 

We  have  determined  the  urban 
redevelopment  grants  are  non-recurring. 
Therefore,  we  calculated  the  benefit  for 
the  POI  as  described  in  the  Grant 
Methodology  section  of  the  notice.  We 
divided  the  benefit  by  ILVA’s  1991  sales 
adjusted  to  reflect  steel  activities  prior 
to  its  restructuring.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.04  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

11.  Interest  Subsidies  Under  Law  193/ 
1984 

Article  3  of  Law  No.  193/84  provided 
grants  for  interest  payments  on  medium- 
term  borrowing  (exceeding  18  months 
and  at  either  a  fixed  or  variable  interest 
rate)  outstanding  on  January  1, 1983,  or 
to  be  undertaken  within  three  months 
starting  from  June  6, 1984.  This  law 
reduc^  the  rate  of  interest  on  medium- 
term  financing  to  11  percent  as  long  as 
any  reduction  did  not  exceed  a 
maximum  of  ten  percent.  Further 
interest  reductions,  or  bonuses,  were 
applied  in  the  following  manner:  (1) 
c5ne  percent,  if  investments  were  in  the 
south;  (2)  0.5  percent  for  borrowing 
beyond  the  1983-1985  period;  and  (3) 
0.5  percent  for  enterprises  completing 
important  restructuring  and 


rationalization  programs.' The  GOI  states 
that  the  beneficiaries  of  this  program 
were  steel  enterprises  which 
rationalized  the  production  of  finished 
steel  products  and  for  some  categories  of 
semi-finished  products.  Falck  received 
interest  subsicQes  under  this  program. 

Because  benefits  under  Law  No.  193/ 
1984  are  available  only  to  the  steel 
industry,  we  preliminarily  determine 
that  they  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Because  Falck 
did  not  know  when  it  received  loans 
prior  to  June  6, 1984,  that  the  GOI 
would  cover  part  of  the  interest,  we  are 
treating  the  interest  subsidies  on  these 
loans  as  grants.  Given  Falck’s 
knowledge  that  it  would  receive  rebates 
on  later  loans,  we  would  prefer  to  treat 
these  loans  as  reduced  interest  loans. 
However,  since  we  did  not  request  the 
information  needed  to  treat  these  later 
loans  as  reduced  interest  loans,  we  have 
treated  all  of  the  interest  reductions  as 
grants. 

Therefore,  we  have  determined  these 
grants  are  non-recurring.  We  calculated 
the  benefit  for  the  POI  as  described  in 
the  Grant  Methodology  section  of  the 
notice.  We  divided  the  benefit  by 
Falck’s  1991  sales.  On  this  basis,  we 
determine  the  coxmtry-wide  subsidy  rate 
for  this  program  to  be  0.00  percent  ad 
valorem  for  cold-rolled  car^n  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significtmtly  different 
subsidy  rate  is  0.52  percent  ad  valorem. 

12.  Closure  Payments 

Pursuant  to  an  agreement  introduced 
by  the  ECSC  and  approved  by  the 
European  Commission,  No.  2320/81/ 
CECA,  a  massive  reduction  in  hot-rolled 
steel  production  capacity  of  26.7  million 
tonnes  was  authorized,  of  which  Italy 
was  to  contribute  a  reduction  of  5.8 
million  tonnes.  This  measure  was 
adopted  and  implemented  by  the  GOI 
through  Laws  46/1982, 193/1984,  and 
706/1985. 

Law  46/1982,  Article  20,  provided 
capital  account  grants  for  privately- 
owned  steel  companies  that  reduced 
their  production  capacity  of  raw  steel, 
semi-finished  or  rolled  steel,  by  closing 
down  plants  which  were 
technmogically  obsolete  and  with 
marginal  economic  viability.  The  grants 
allowed  up  to  a  maximum  of  100,000 
lira  for  every  ton  of  raw  steel  and  up  to 
a  maximum  of  150,000  lira  for  every  ton 
of  semi-finished  or  rolled  steel  capacity. 
Grants  could  be  issued  for  30,  50,  and 
80  percent  of  the  maximum  set  by  the 
law.  Falck  received  closure  payments 
imder  Laws  46  and  193/84.  ILVA  did 
not  use  this  program. 
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Because  benefits  under  Law  No.  46/ 
1982  are  available  only  to  the  steel 
industry,  we  preliminarily  determine 
that  they  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

We  have  determined  these  grants  are 
non-recurring.  Therefore,  we  calculated 
the  benefit  for  the  POI  as  described  in 
the  Grant  Methodology  section  of  the 
notice.  We  divided  the  benefit  by 
Falck’s  1991  sales.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.00  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  1.12  percent  ad  valorem. 

13.  Social  Security  Exemptions 

Employer  contributions  to  the 
National  Institute  for  Social  Insurance 
C’lNPS”)  are  normally  equal  to 
approximately  31  percent  of  salaries. 
However,  pursuant  to  various  laws,  the 
GOl  reduced  the  social  security 
contribution  of  companies  in  the  south 
of  Italy  in  certain  industrial  sectors. 

Law  1089/1968  allowed  industrial 
companies  and  small-scale  craft 
industries  in  southern  Italy  a  ten 
percent  reduction  in  social  security 
contributions  for  all  workers  employed 
on  September  30, 1968.  (This  base 
reduction  was  reduced  to  eight  and  one- 
half  percent  by  Law  887/1984.)  An 
additional  reduction  of  ten  percent  was 
subsequently  granted  for  all  employees 
hired  after  ^ptember  30, 1968  and 
numbering  more  than  the  total  number 
of  persons  employed  on  this  date. 

Law  589/1971  raised  the  additional 
reduction  from  ten  to  twenty  percent  for 
employees  hired  after  January  1, 1971. 

A  total  waiver  from  social  security 
contributions  was  granted  to  companies 
for  all  employees  Idred  after  July  1, 

1976.  The  total  waiver  was  for  ten  years 
from  the  date  the  worker  was  hired.  The 
waiver  was  terminated  on  December  1, 
1991,  and  replaced  by  Law  345/1992. 

ILVA  received  social  security 
reductions  between  1978  and  1984. 
Falck  did  not  use  the  program. 

Because  this  program  is  limited  to 
firms  in  the  Mezzogiomo  region,  we 
preliminarily  determine  that  the  social 
security  exemptions  are  countervailahle. 

We  have  determined  that  these  grants 
are  non-recurring.  ’Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  the 
benefit  by  ILVA’s  1991  sales.  On  this 
basis,  we  determined  the  coimtiy-wide 
subsidy  rate  for  this  program  to  be  1.63 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plates.  Faldc’s 


significantly  different  subsidy  rate  is 
0.00  percent  ad  valorem. 

14.  Capital  Grants/Interest  Bate 
Reductions  Under  Law  902 

Under  Laws  218/1978  and  64/1986, 
the  GOI,  through  the  Cassa  per  il 
Mezzogiomo  ("CASMEZ”),  and,  since 
1984,  its  successor  agency,  Agenzia  per 
la  Promozione  dello  Sviluppo  del 
Mezzogiomo,  provides  capital  grants 
and  low-interest  loans  to  projects 
providing  for  new  factories  in  the 
Mezzogiomo,  or  for  extending, 
modernizing,  reactivating,  converting  or 
reorganizing  existing  plants.  'The  size  of 
the  grant  ve^es  according  to  the  size  of 
the  ^ed  investment.  The  sent  may 
also  be  increased  by  one-fi^  if  the 
enterprise  is  in  sectors  of  the  economy 
considered  to  have  priority  and/or  is 
situated  in  particularly  disadvantaged 
areas. 

The  low-interest  loans  are  provided 
through  a  loan  contract  between  an 
investor  and  the  bank.  The  GOI  pays  a 
part  of  the  interest  which  otherwise 
would  be  incurred  by  the  borrower.  For 
fixed  investments  up  to  25.5  million 
dollars,  the  GOI  will  pay  64  percent  of 
the  interest.  For  investments  above  25.5 
million  dollars,  the  GOI  will  pay  40 
percent  of  the  interest.  The  interest  rates 
on  these  loans  are  fixed  at  the 
government-set  reference  rate  in  effect  at 
the  time  of  the  loan.  According  to  the 
GOI,  the  iron  and  steel  industry  became 
ineligible  for  these  benefits  on  July  16, 
1992. 

ILVA  received  grants  and  interest 
contributions  under  Law  902.  Falck  did 
not  use  this  program. 

We  preliminarily  determine  that 
assistance  under  this  program  is  limited 
to  a  specific  region. 

We  have  determined  the  capital  grants 
are  nonrecurring.  However,  for  those 
grants  where  the  benefits  were  less  than 
0.50  percent  of  the  company’s  sales,  we 
have  expensed  the  benefits  in  the  years 
they  were  received.  For  the  remaining 
grants,  we  calculated  the  benefit  for  the 
POI  as  described  in  the  Grant 
Methodology  section  of  the  notice.  We 
divided  thetranefit  by  ILVA’s  1991  sales 
adjusted  to  reflect  steel  activities  prior 
to  its  restmcturing.  On  this  basis,  we 
determine  the  covmtry-wide  subsidy  rate 
for  this  program  to  be  0.23  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

With  respect  to  interest  contributions, 
because  ILVA  knew  at  the  time  it 
received  the  interest  contributions  that 
the  GOI  would  cover  part  of  the  interest, 
we  are  treating  the  interest  contributions 
as  a  reduced  rate  loan. 


Because  we  have  preliminarily  formd 
Italsider/Nuova  Italsider  and  ILVA  to  be 
vmcreditworthy  from  1977-1991,  wo 
have  calculated  the  benchmark  interest 
rate  as  described  in  program  7.A.  above. 
We  then  compar^  the  benchmark 
financing  to  the  financing  ILVA 
received  under  Law  902  and  found  that 
these  loems  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  the  interest 
contributions  received  by  ILVA  are 
countervailahle. 

To  calculate  the  benefit  from  these 
interest  contributions  we  employed  our 
normal  long-term  loan  methodology  as 
described  in  program  7.A.  above.  We 
divided  the  benefit  by  ILVA’s  1991  sales 
adjusted  to  reflect  steel  activities  prior 
to  its  restructuring.  On  this  basis,  we 
determine  the  co\intry-wide  subsidy  rate 
for  this  program  to  be  0.29  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

15.  Transportation  Subsidies  Under  Law 
210 

Law  210  of  May  17, 1986,  provides 
that  the  National  Railway  Agency  may 
enter  into  special  rate  agreements  with 
its  clients.  Railway  customers  agree  to 
use  the  railway  for  a  specified  voliune 
of  merchandise  in  exchange  for  reduced 
rates.  The  reduced  prices  are  calculated 
with  reference  to  both  the  prices  quoted 
by  competing  carriers,  and  to  the  costs 
of  the  railway  agency,  plus  a  margin  for 
profit.  The  average  r^uction  is 
approximately  25  percent. 

'The  GOI  states  that  the  National 
Railway  Agency  entered  into  1900 
special  rate  agreements  in  1991.  We 
requested  that  the  GOI  provide  a  list  of 
the  industries  which  received  reduced 
transportation  rates,  but  only  received  a 
list  of  the  firms  in  the  steel  sector  which 
received  reduced  rates.  This  list 
included  both  ILVA  and  Falck. 

Because  we  did  not  receive  sufficient 
information  to  determine  whether  mil 
rates  are  provided  specifically  to 
respondents  on  preferential  terms,  we 
have  based  our  determination  on  BIA. 
As  BIA.  we  have  applied  the  subsidy 
rate  determined  for  this  program  in 
Steel  Products. 

On  this  basis,  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  be  0.02  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  diflerent  subsidy 
rate  is  0.02  percent  ad  valorem. 
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16.  Exchange  Risk  Guarantee  Program 

Prior  to  1976,  Italian  companies  could 
not  benefit  from  ECSC  Article  54  and  56 
loans  because  of  high  Inflation  and 
fluctuating  exchange  rates.  However. 

Law  796  of  November  30, 1976, 
provided  state  guarantees  against 
exchange  risk  on  foreign  currency  loans 
received  from  the  ECSC.  Eligibility  for 
the  program  was  limited  to  projects 
approv^  by  the  EC  which  would  create 
or  maintain  jobs.  A  charge  of  •«■/-  two 
percent  of  the  exchange  diflerential 
between  the  day  the  loan  was  received 
and  the  day  it  was  repaid  was  imposed 
on  the  applicants. 

Both  ILVA  and  Falck  received 
exchange  risk  guarantees  on  their  ECSC 
loans. 

Based  on  the  GOI  response,  it  appears 
that  the  premiums  received  are  not 
adequate  to  cover  the  long-term 
operating  costs  of  the  exchange  rate  risk 
guarantee  program.  Moreover,  because 
we  have  determined  ECSC  Article  54 
loans  to  be  limited  to  steel  producers, 
we  have  preliminarily  determined  that 
the  users  of  this  program  comprise  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries. 

Therefore,  we  preliminarily  determine 
that  this  program  confers  a 
countervailable  benefit  to  the  extent  that 
premiums  are  less  than  the  amounts 
received  by  the  borrower.  We  treated  the 
payouts  received  as  recurring  grants.  We 
calculated  the  benefit  for  the  roi  as 
described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  the 
benefit  by  ILVA’s  1991  sales.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  0.51 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.37  percent  ad  valorem. 

1 7.  ECSC  Article  54  Loans 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
purdiasing  new  equipment  or  financing 
modernization.  The  EC  stated  that 
Article  54  loans  are  direct  loans  fi-om 
the  Commission  and  that  the  funds  are 
loaned  at  a  slightly  higher  rate  than  that 
at  which  the  Commission  obtained  them 
in  order  to  cover  its  costs.  According  to 
the  EC  Response,  the  Commission  has 
this  program  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  these  loans.  These  loans 
are  only  available  to  the  iron  and  steel 
industry.  Both  ILVA  and  Falck  received 
Article  54  loans. 

We  preliminarily  determine  that  this 
program  is  limited  to  the  iron  and  steel 


industry.  Therefore,  these  loans  are 
countervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

We  calculated  the  benchmark  interest 
rate  as  described  in  program  7.A.  above. 
We  then  compared  ^e  benchmark 
financing  to  the  financing  received 
under  Article  54  and  found  that  these 
loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we 
reliminarily  determine  that  Article  54 
nancing  is  countervailable. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  lon^ 
term  loan  meth^ology  as  described  in 
program  7.A.  We  divided  the  benefit  by 
ILVA’s  1991  sales  adjusted  to  reflect 
steel  activities  prior  to  its  restructuring. 
On  this  basis,  we  determine  the  country¬ 
wide  subsidy  rate  for  this  program  to  be 
3.04  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.08  percent  ad  valorem. 

18.  ECSC  Redeployment  Aid  (Article 
56(2)(b)) 

Under  Article  56(2)(b)  of  the  ECSC 
Treaty,  individuals  employed  in  the 
coal  and  steel  industry  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
for  workers  affected  by  restructuring 
measures,  particularly  as  workers 
withdraw  from  the  labor  market  into 
early  retirement  or  are  forced  into 
unemployment.  The  ECSC  disburses 
assistance  under  this  program  on  the 
condition  that  the  aflected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  steel  workers 
imder  Article  56(2)(b).  Funds  for  the 
ECSC  portion  of  these  payments  are 
hum  the  ECSC  Operational  Budget, 
made  up  entirely  of  levies  on  ECSC 
companies.  ILVA  received  benefits 
under  this  program. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
Operational  Budget,  we  preliminarily 
determine  that  the  portion  of  payments 
provided  by  the  ECSC,  i.e.,  50  percent, 
to  be  not  countervailable.  However,  to 
the  extent  that  their  payments  relieved 
ILVA  of  obligations  it  would  otherwise 
incur,  we  have  preliminarily 
coimtervailed  the  matching 
contributions  by  Member  State 
governments,  lliese  matching 
contributions  by  Member  State 
governments  are  being  treated  as 
recurring  grants. 

We  calculated  the  benefit  for  the  POI 
as  described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  the 
benefit  by  ILVA’s  1991  sales.  On  this 


basis,  we  determine  the  coimtry-wide 
subsidy  rate  for  this  program  to  be  0.09 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  diflerent  subsidy  rate  is 
0.00  percent  ad  valorem. 

19.  European  Social  Fund  (ESF)  Grants 

'The  ESF  pro^m  is  funded  from  the 
EC  General  Budget,  whose  revenues 
arise  bom  customs  duties,  agricultural 
levies.  Member  State  contributions,  etc. 
'The  ESF  is  also  part  of  the  EC’s 
structural  funds.  The  ESF  is  designed  to 
render  employment  opportunities  for 
workers  by  raising  their  standard  of 
living  and  increasing  their  geographical 
and  occupational  mobility  within  the 
Community.  'This  program  provides 
vocational  training  as  well  as  sypport 
for  self-employment.  However,  the  ESF 
does  not  provide  on-going  support;  each 
beneficiary  may  receive  vocational 
training  actions  and  subsidies  towards 
recruitment  only  once.  According  to  the 
EC  response,  specific  projects  under  this 
program  benefit  individuals,  not 
companies. 

EdF  grants  are  paid  to  the  Member 
State  governments,  which  proceed  to 
allocate  and  implement  the  funds  under 
the  Member  State’s  provisions,  be  it  on 
a  regional  or  local  level.  As  such,  the  EC 
delegates  to  the  Member  State  the  task 
of  managing  the  ^nt. 

We  preliminarily  determine  that  this 
program  is  countervailable.  The  EC  did 
not  provide  requested  information  on 
the  de  facto  distribution  of  benefits  to 
enable  us  to  determine  whether  it  is 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  Moreover,  we  have  no 
information  that  the  funds  cannot  be 
used  to  train  workers  for  the  steel 
industry. 

We  have  determined  ESF  grants  are 
non-recurring.  However,  for  those  grants 
where  the  benefits  were  less  than  0.50 
percent  of  the  company’s  sales,  we  have 
expensed  the  benefits  in  the  years  they 
were  received.  For  the  remaining  grants, 
we  calculated  the  benefit  for  the  POI  as 
described  in  the  Grant  Methodology 
section  of  the  notice.  We  divided  the 
benefit  by  ILVA’s  1991  sales.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  0.18 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  diflerent  subsidy  rate  is 
0.00  percent  ad  valorem. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
following  programs  do  not  provide 
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subsidies  to  manufacturers,  producers, 
or  exporters  in  Italy  of  certain  steel 
products  imder  the  following  programs: 

J.  Investments  in  Energy  Conservation 
Law  308/82 

Law  308  was  initiated  on  May  29, 
1982,  and  repealed  on  January  15, 1991. 
Law  308/82  provided  grants  to 
encourage  lower  energy  consumption 
and  the  use  of  renewable  energy 
sources.  The  eligibility  criteria  include: 

(1)  The  utilization  of  at  least  20  percent 
of  the  recuperated  energy  sources;  and 

(2)  the  recuperated  renewable  energy 
sources  must  provide  a  pay  back  that  is 
less  than  the  age  of  the  plant. 

The  COI  provided  a  list  of  the  sectors 
that  are  eligible  for  grants  under  this 
program.  This  list  includes  the 
following  wide  range  of  industries:  (1) 
Food;  (2)  paper;  (3)  chemical;  (4)  leather 
tanning;  (S)  distilleries;  (8) 
pharmaceutical;  (7)  brickworks;  (8) 
wood;  (9)  machine  tools;  (10) 
metallurgical;  (11)  mining;  (12) 
petrochemical;  (13)  iron  and  steel;  (14) 
district  heating;  (15)  service  sector;  (16) 
textile;  and  (17)  glass.  The  COI  also 
provided  a  list  of  the  amount  of  grants 
provided  to  each  industrial  sector  since 
1982  indicating  that  benefits  under  this 
program  are  widely  distributed 
throughout  the  sectors. 

Because  Law  308/82  grants  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
them  to  be  not  countervailable. 

2.  Law  617/81  Interest  Grant  Accruals 

ILVA’s  annual  reports  reflect  interest 
grant  accruals  of  97  million  lira  and  104 
million  lira  in  1989  and  1990, 
resjiectively,  from  Law  617  loans.  ILVA 
states  that  these  “relatively  small 
amounts  refer  to  minor  differences 
between  the  amounts  of  interest  grant 
anticipated  and  interest  grant  received.*’ 

The  97  million  and  104  million  lira 
are  listed  in  ILVA’s  annual  reports  as 
receivables.  Because  the  accruals  are 
being  treated  as  receivables,  we  do  not 
consider  them  to  have  benefitted  ILVA 
during  the  POL  We  generally  consider  a 
benefit  to  be  received  at  the  time  that 
there  is  a  cash  flow  effect  on  the  firm 
receiving  the  benefit.  (See.  §  355.48  of 
the  Proposed  Rules).  On  this  basis,  we 
preliminarily  determine  that  the  Law 
617  accruals  are  not  countervailable. 

C  Progranu  Preliminarily  Determined 
Not  To  Be  Used 

We  preUminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Italy  of  certain  steel  products: 


1.  Preferential  Export  Financing  under 

haw  227/77 

2.  Interest  Contributions  under  the 

Sabatini  Law 

3.  Rebate  of  Indirect  Taxes  under  Law 

639 

4.  Reconversider 

5.  Exemptions  from  ILOR  and  IRPEG 

Taxes 

6.  Research  and  Development  Aid  under 

Law  46  of  1982 

7.  Closure  Payments  under  Law  Nos. 

193/84  and  706/85 

8.  Interest  Grants  under  Law  617/81 

9.  European  Regional  Development 

Fund  (ERDF)  Loans 

10.  NCI  Loans 

11.  UJic  Loan  Outstanding 

Falck  asserts  that  the  Illic  loan  listed 
in  its  annual  report  is  not  a  loan,  but 
rather  a  payment  channel  for  ILVA’s 
purchase  of  Falck’s  seamless  tube 
division. 

Pursuant  to  the  agreement  between 
ILVA  and  Falck,  whereby  ILVA 
purchased  Falck’s  seamless  tube 
division,  ILVA  used  its  financial 
subsidiary,  Illic,  as  the  payment  channel 
to  purchase  Falck’s  seamless  tube 
division.  The  agreement  provided  for 
Falck’s  seamless  tube  division  to  receive 
a  loan  from  Illic  at  the  prime  rate.  At  the 
same  time,  ILVA  deposited  its  payment 
for  the  tube  division  in  an  account  with 
Illic.  ILVA  has  likened  this  account  to 
an  escrow  account. 

When  the  sale  took  place,  the  deposit 
in  the  escrow  account  was  transferred  to 
Falck  as  payment  by  ILVA  for  the 
seamless  tube  division.  Additionally, 
the  loan  was  transferred  to  ILVA  and 
taken  off  Falck’s  books. 

Because  Illic  transactions  were  merely 
a  payment  for  ILVA’s  purchase  of 
Falck’s  seamless  tube  assets,  and  the 
Falck  loan  was  transferred  to  ILVA 
when  it  purchased  Falck’s  tube  division, 
we  preliminarily  determine  that  any 
potential  subsidy  benefits  non-subject 
merchandise. 

D.  Programs  Preliminarily  Determined 
Not  to  Exist 

We  preliminarily  determine  that  the 
following  programs  do  not  exist: 

1.  Transportation  Subsidies  under  Law 

866 

2.  Other  ECSC  Programs  (ECSC 

Exchange  Risk  Guarantee  Program) 

E.  Program  for  Which  We  Need  More 
Information 

1.  Early  Retirement 

The  GOI  identified  and  explained 
early  retirement  programs  under  laws 
1115/68, 155, 193/84, 181,  223/91,  and 
14/9.  Although  the  GOI  was  responsive, 
there  are  still  areas  which  remain 


imclear.  The  issues  we  will  be  collecting 
information  on  include  the  company 
and  government  obligations  for 
retirement  benefits  and  the  extent  to 
which  the  government  assumes 
company  obligations. 

2.  ECSC  Articles  54  and  56  Interest 
Rebates 

Article  54  interest  rebates  were 
granted  to  steel  companies  during  the 
restructuring  and  modernization  of  the 
industry  in  the  beginning  of  the  1980s. 
Companies  applying  for  these  rebates 
had  to  meet  certain  criteria  such  as  a 
reduction  in  steel  production  and 
improvements  in  processing  that  would 
yield  enei^  savings  and  improved 
efficiency. 

Interest  rebates  under  Article  56 
Conversion  Loans  are  provided  for 
productive  investment  projects  based  on 
the  number  of  new  jobs  created.  Rebates 
were  granted  by  the  Commission  on  part 
of  the  amount  of  the  conversion  loan. 
Eligibility  for  rebates  was  determined  by 
the  number  of  new  jobs  created  or  the 
number  of  ex-EXlSC  workers  employed. 

We  have  information  to  preliminarily 
determine  that  Articles  54  and  56 
interest  rebates  are  countervailable  to 
the  extent  that  they  are  provided  from 
the  ECSC  Operational  Budget  during 
those  years  when  Member  States 
contributed  to  the  budget,  i.e.,  1978- 
1984.  The  EC  and  ILVA  have  indicated 
that  ILVA  has  received  Articles  54  and 
56  interest  rebates.  However,  we  do  not 
have  information  regarding  the  amounts 
or  the  years  in  which  these  rebates  were 
received.  Additionally,  we  do  not  have 
any  prior  individual  subsidy  rates  for 
these  programs,  and  petitioners  have  not 
provided  any  estimates  of  the  benefit 
provided  by  these  programs.  Therefore, 
we  are  unable  to  determine  whether  or 
not  ILVA  received  countervailable 
benefits  under  these  programs. 

3.  ECSC  Article  56  Conversion  Loans 
(Article  56  (2)(a))  and  European 
Investment  Bank  (EIB)  Loans 

The  Commission  provides  Article  56 
conversion  loans  to  ECSC  companies  to 
help  create  new  and  economically 
healthy  activities  outside  the  steel 
industry.  This  program  was 
implemented  in  response  to  the 
reduction  of  activity  and  production  in 
the  coal  and  steel  industries.  To  be 
eligible,  a  company  must  be  located  in 
an  area  severely  aflected  by 
restructuring  bi^ause  of  the  loss  of  jobs 
in,  or  economic  dependence  on,  the  coal 
or  steel  industry.  We  have  preliminarily 
determined  that  Article  56  conversion 
loans  are  countervailable  because  they 
provide  regional  benefits. 
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EIB  loans  are  provided  for  the 
purpose  of  contributing  to  the  steady 
and  balanced  development  of  the 
Community  by  providing  loans  and  loan 
guarantees  for  capital  Investment 
projects  in  all  sectors  of  the  economy. 

VVe  have  preliminarily  determined  that 
the  loans  under  this  program  are 
provided  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Although  these  loans  may  be 
de  jure  available  to  all  sectors  and 
re^ons.  the  EC  did  not  provide 
requested  infcvmation  on  the  de  facto 
distribution  of  benefits. 

Thus,  both  Article  56  conversion 
loans  and  EIB  loans  are  countervailable 
to  the  extent  that  they  are  provided  on 
terms  inconsistent  with  commercial 
considerations.  The  EC  and  company 
responses  have  indicated  that  ILVA  nas 
received  Article  56  conversion  loans 
and  Falck  has  received  EIB  loans. 
However,  thwe  is  no  information  on  the 
record  regarding  the  amoimts  or  terms 
of  these  loans.  Additionally,  we  do  not 
have  any  prior  individual  subsidy  rates 
for  these  programs,  and  petitioners  have 
not  provided  any  estimates  of  the 
benefit  provided  by  these  programs. 
Therefore,  we  are  unable  to  determine 
whether  or  not  ILVA  and  Falck  received 
countervailable  benefits  under  these 
programs. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspoasion  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
firom  Italy,  which  are  mitered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Cold-RoUed  Carfaan  Staai  Flail 
Products 

Countiy-Wida  Ad  Valorem  Rate . .  58.79 

Falck’s  Ad  Valorem  Rate . 2.22 

Certain  Cut-To>Lenglh  Caihon  Steel  Plate 

Country-Wide  Ad  Valorem  Rate  58.79 

Falck’s  Ad  Valorem  Rate.......... _ .............2^12 

rrC  Notification 

In  accordance  with  section  703(fi  of 
the  Act,  we  will  noti^  tiie  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 


ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  frtm  various  other 
coimtries  are  ciurently  being  ctmducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

'These  determinations  and  alignments 
are  published  pursuant  to  sections 
703(f)  and  705(d)  of  the  Act  (19  U.S.C. 
1671b(f)l. 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  i 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate  "classes 
or  kinds"  of  merchandise,  as  outline  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  ud  customs 
purposes,  our  written  deecriptksia  of  the 
scope  of  these  proceedings  ate  dlspositiTe. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  In  t^  scope  of  the  Investigation  of 
the  certain  cold-roUad  carbon  steel  flat 
products  Investigation.  We  ace  considering 
these  comments  and  will  address  this  issue 
at  the  final  determinations. 


Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  {dated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in' 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0000,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.00rJ0, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7200.43.0000,  7200.44.0000, 
'7209.90.0000,  7210.70.3000,  7210.90.0000. 
7211.30.1030,  7211.30.1090,  7211.3a3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090. 7211.40.1030. 
7211.49.1090,  7211.49.3000,  7211.40.5030, 
7211.49.5060,  7211.49.5090,  7211.00.0000, 

7212.40.1000,  and  7212.50.0000. 

Certain  Cut-to-Length  Carbon  Steel  Mate 
These  {noducts  include  hot-rolled  carbon 
steel  universal  mill  plates  (be.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millhnetara,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangultf 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  {Minted,  vamidied,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (othw  than  square)  cross  section, 
of  rectangular  shape,  hot  tolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  In  the  HTS  under  Item 
numbers  7208.31.0000, 7208J2U)000, 

7208.33.1000,  7208.33A000.  7208.41.0000, 
7208.42.0000,  7208.43^X100.  7208.90JXX10, 
72ia70.3000.  7210.90.9000. 7211.11.0000. 
7211.12.0000,  7211.21iX)45, 7211.22.0045. 
7211.90.0000, 7212.40.1000. 7212.4a5000, 
and  7212.50.I1U00. 

(FR  Doc.  02-20400  Hied  12-4-02;  8:45  am) 
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Preliminary  Affirmative  Countervailing 
Duty  Determinatione  and  Alignment  of 
Rnal  Countervailing  Duty 
Determinatlona  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  From  Belgium 

AGENCY:  Import  Administration. 
Intemationd  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Bettger  or  Vince  Kane,  Office  of 
Coimtervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14tii  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-2239  or  482-2815, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  Tarifi  Act  of  1930,  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  Belgitim  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice.  On 
November  24, 1992,  in  accordance  with 
section  705(a)(1)  of  the  Tarifi  Act  of 
1930,  as  amend^  (the  Act)  (19  U.S.C. 
1671d(a)(l),  petitioners  in  the  above- 
referenc^  investigations  requested  that 
we  align  the  due  date  for  the  final 
coimtervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
^  products.  Accordingly,  we  are  aligning 
these  final  determinations.  Therefore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

CaseHiatory 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  deten^ations,  the  Federal 
Register  (57  FR  32970,  July  24. 1992), 
the  following  events  have  occurred. 

On  August  10  and  28, 1992,  we  issued 
questionnaires  to  the  Government  of 
^l^um  (GOB).  On  August  20, 1992,  we 
received  a  response  from  the  GOB 
indicating  the  proper  responding 
companies  in  these  investigations.  On 
September  10, 1992,  we  dedded  that 
two  additional  companies  should  be 
included  in  our  investigations  with 
respect  to  certain  classes  or  kinds  of 
merchandise. 

On  October  2  and  5. 1992,  we 
received  responses  from  the  GOB, 


Sidmar  N.V.  ("Sidmar”),  S.A.  Forges  de 
Clabecq  (’‘Clabecq’’),  and  S.A.  Fabrique 
de  Fer  de  Charleroi  ('Tabfer**).  S.A. 
Cockerill  Samhre  ("Cockerill”)  did  not 
respond  to  our  questionnaires.  On 
October  23. 1992,  we  issued  a 
supplement/deficiency  questionnaire  to 
respondents.  We  received  responses  to 
this  questionnaire  on  November  6  and  9, 
1992. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  thr^  separate 
“classes  or  kinds"  of  merchandise,  as 
found  in  Appendix  1  to  this  notice: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain  cut-to- 
length  ca^n  steel  plate. 

Injury  Test 

Because  Belgium  is  a  “coimtry  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from 
Belgium  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries.  On 
August  21. 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable- 
indication  that  industries  in  the  United 
States  are  being  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Belgium  of  the 
subject  merchandise  (57  FR  38064, 
August  21. 1992). 

Respondents 

The  GOB  is  a  respondent  for  each 
class  of  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  respondent  compames  for  each 
class  or  kind  of  merchandise  subject  to 
this  investigations: 

Certain  Hot-Rolled  Ceibon  Steel  Flat 
Products 

Sidmar,  Cockerill,  and  Clabecq 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Sidmar  and  Cockerill 
Certain  Cut-To-Length  Carbon  Steel  Plate 
Clabecq,  Fabfer  and  Cockerill 
Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  whi^  we 
are  measuring  subsimes  (the  period  of 
investigation  (POI))  for  Sidmar  is 
calendar  year  1991,  which  corresponds 
to  its  fisc^  year.  For  Clabecq  and  Fabfer, 
the  POI  is  July  1990  through  Jime  1991, 
which  corresponds  to  their  respective 
fiscal  years.  For  Cockerill.  we  are  using 
calendar  year  1991. 


In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm's  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  men±andise. 

Pursuant  to  19  CFR  355.20(d).  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  benefit 
received  by  each  firm  to  the  country¬ 
wide  rate  for  all  programs.  The  rate  for 
Cockerill  was  significantly  difierent 
from  the  country-wide  rate  for  all  three 
classes  or  kinds  of  merchandise.  With 
respect  to  cut-to-length  plate,  Fabfer’s 
rate  was  also  simificantly  different  from 
the  country-wide  rate.  Therefore,  these 
firms  received  individual  company 
rates.  For  the  remaining  two  fims,  we 
recalculated  the  country-wide  rate, 
based  solely  on  the  benefits  received  by 
these  firms.  We  then  assigned  the 
recalculated  overall  country-wide  rates 
to  the  remaining  firms  and  all  other 
manufacturers,  producers,  and 
exporters. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 

Suestionnaire,  we  preliminarily 
etermine  the  following: 

Equityworthiness 

Petitioners  have  alleged  that  Sidmar 
was  unequityworthy  in  1984,  Clabecq 
from  1980  to  1988,  and  Cockerill  from 
1980  to  1989  and,  therefore,  that  equity 
infusions  received  during  those  years 
were  inconsistent  with  commercial 
considerations.  We  did  not  initiate  an 
investigation  on  petitioners'  allegation 
that  Si^ar  was  uneouityworthy 
because  the  petition  did  not  contain 
sufficient  evidence  to  support  the 
allegation.  Because  Clab^q's  and 
Cockerill's  shares  are  publicly  traded, 
the  market  price  serves  as  a  benchmark 
price  for  the  value  of  these  shares. 
Therefore,  we  have  not  made  an 
equityworthiness  determination  for 
these  companies. 

Creditworthiness 


Petitioners  have  alleged  that  Sidmar 
was  imcreditworthy  in  1984,  Clabecq 
from  1980  to  1988,  and  Cockerill  fr-om 
1980  to  1989.  We  did  not  initiate  an 
investigation  on  petitioners'  allegation 
that  Sidmar  was  uncreditworthy 
because  the  petition  did  not  contain 
sufficient  evidence  to  support  the 
allegation.  We  preliminarily  find 
Cockerill  to  be  imcreditworthy  from 
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1982  throu^  1989  based  on  information 
contained  in  the  petition,  as  best 
information  available.  We  pieliminarity 
find  Clabeco  to  be  uncreditworthy  from 
1982  througn  1989.  Cockerill  reported 
losses  in  every  year  frxmi  1976  tnroi^ 
1987  with  the  exception  of  1984.  During 
the  three  years  prior  to  1982  and  1987. 
Clabecq  barely  covered,  or  was  unable 
to  cover,  interest  expenses.  In  the  same 
years,  Clabecq's  current  assets  barely 
covered  ciurent  liabilities.  See  the 
Department's  November  27, 1992, 
memorandum  to  the  file  on  the 
equityworthiness  and  creditworthiness 
of  the  Belgian  steel  companies.  In 
addition,  we  note  that  both  Cockerill 
and  Clabecq  were  determined  to  be 
imcreditworthy  from  1978  to  1981  in 
Final  Aj^rmative  Countervailing  Duty 
Determinations:  Certain  Carbon  Steel 
Products  from  Belgium  (47  FR  39304, 
September  7. 1982)  (Belgian  Steel}. 
Because  we  have  no  new  information 
that  would  lead  us  to  reconsider  these 
determinations,  we  are  again 
considering  the  companies  to  be 
uncreditworthy  during  these  years. 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  retiim  on  equity  with  the  company's 
rate  of  retvun  on  equity  during  each  year 
of  the  allocation  period.  The  mfierence 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (]^RS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Dep^ment  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commerical  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  ofiset  the  benefit 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 


amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  re^ts  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  eq|uity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  Is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  ae  facto 
specificity).  See  19  U.S.C.  1677(5KB).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  FR 
23366  (May  31. 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
which  may  be  considered  in 
determining  whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada  57  FR  22570  (May  28. 1992). 


Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate 
nonrecurring  grants  over  the  average 
useful  Ufa  of  assets  in  the  industry, 
unless  the  sum  of  grants  provided  under 
a  particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  %rtiich  the  grant  was  received. 

See,  e.g..  Final  Affirmative 
Coimtervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  frtxn  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unlees  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada.  51  FR 
10041  (March  24. 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  from  non¬ 
recurring  benefits  set  fcnth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Propose  Rules).  Thereft»e,  we  have 
allocated  the  benefits  over  IS  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see, 

§  355.49(b)(3)  of  the  Proposed  ^les). 

The  bm^t  from  each  of  the  grant 
programs  discussed  below  was 
collated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norwa^.  For  the  discount  rate  used  in 
these  calculations,  we  used  the  lending 
rates  published  in  the  International 
Monetary  Fund’s  International 
Financial  Statistics  Yearbook  because 
the  responses  did  not  contain 
information  on  private-bank,  long-term 
lending  rates.  If  a  company  was 
uncreditworthy  in  the  year  in  which  the 
grant  was  approved,  we  added  a  risk 
premium  to  ffie  bencdimark  intwest  rate 
in  accordance  with  §  355.44(b)(6)(iv)  the 
Proposed  Rules. 

Related  Company 

On  November  19. 1992,  at  the 
Department’s  request,  Sidmar  filed  a 
response  to  our  countervailing  duty 
questionnaire  on  behalf  of  six  related 
companies.  One  of  these  companies,  a 
99.99  percent-owned  steel  service 
center,  received  benefits  from  the 
following  programs  during  the  POI: 

•  Cash  Grants  under  the  1970  Law. 
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•  Accelerated  Depreciation. 

In  calcTilating  Sidmar's  subsidy  rate,  we 
have  include  benefits  received  by  the 
related  service  center  during  the  roi 
unde:  the  above  program  in  the 
numerator  and  the  service  center’s  sales 
in  the  denominator. 

Non-responding  Company 

One  of  the  four  steel  companies 
included  in  these  investigations, 
Cockerill,  did  not  respond  to  our 
countervailing  duty  questionnaire.  On 
November  11, 1992,  the  GOB  bled  a 
partial  response  on  the  company’s 
behalf.  In  cases  where  the  government 
responds  on  behalf  of  a  non-responding 
company,  we  have  determined  that  we 
will  use  the  government’s  response  to 
the  extent  that  it  serves  to  establish  non¬ 
use  of  certain  programs  by  the  company 
and/or  to  the  extent  that  it  serves  to 
establish  that  certain  programs  used  by 
the  company  are  not  countervailable 
because  they  are  not  limited  to  a 
specibc  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  Our  use  of 
the  gob’s  response  in  these  two 
respects  for  purposes  of  our  preliminary 
determinations  is  contingent  upon  the 
gob’s  certification  that  non-use  and 
non-specificity  can  be  veribed  entirely 
from  government  books  and  records. 

Regarding  programs  which  Cockerill 
has  used  and  which  are  specibc,  we 
have  used  best  information  available  in 
determining  to  what  extent  Cockerill 
benebtted  from  the  program.  As  best 
information  available,  we  have  used 
information  from  petitioners  which,  for 
several  programs,  included  the  bndings 
in  Belgian  Steel.  However,  if  for  any 
given  program  the  rate  for  a  responding 
company  was  higher  than  the  rate  based 
on  the  information  provided  by 
petitioners,  we  have  used  the  higher  rate 
as  best  information  available. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Belgium  of  certain  steel  products 
under  the  following  programs: 

1.  Cash  Grants  Under  the  Economic 
Expansion  Law  of  1970 

The  Economic  Expansion  Law  of 
December  30, 1970  (the  1970  law),  offers 
incentives  to  promote  the  establishment 
of  new  enterprises  or  the  expansion  of 
existing  ones  which  contribute  directly 
to  the  creation  of  new  activities  and  new 
employment  within  designated 
development  zones.  The  provisions  of 
the  1970  Law  are  implemented  and 
administered  by  regional  authorities  of 
the  Belgian  government.  Ebective 


January  1, 1986,  steel  companies  in 
Belgium  were  precluded  by  Decree 
number  3984/85  of  the  Commission  of 
the  European  Communities  from 
receiving  benebts  under  the  1970  Law, 
with  the  exception  of  certain  explicitly 
authorized  benebts. 

Fabfer,  Cockerill,  and  Sidmar  received 
grants  for  capital  equipment  under  this 
program  to  M  used  in  oasic  steel 
production.  Because  the  grants  are 
restricted  to  certain  development  zones, 
we  preliminarily  determined  them  to  be 
countervailable.  We  found  these  grants 
to  be  non-recurring.  For  the  reasons 
stated  in  the  "Analysis  of  Programs’’ 
section,  we  expensed  the  grants  to 
Sidmar  in  the  year  of  receipt.  Thus,  no 
benebt  was  realized  during  the  POL 

For  Fabfer  and  Cockerill,  we  allocated 
the  benebt  over  15  years,  using  our 
declining  balance  grant  methodology,  in 
order  to  calculate  the  benebt  during  the 
POL  The  Department  considers  15  years 
to  be  a  period  which  is  representative  of 
the  average  useful  life  of  steel  producing 
assets.  As  our  discount  rate,  we  used  the 
short-  and  medium-term,  private  sector 
lending  rate  for  Belgium  as  reported  in 
the  International  Monetary  Fund’s 
Annual  Handbook  of  Financial  Statistics 
(IMF  rate)  and  divided  the  benebt 
allocated  to  the  POI  by  total  steel  sales. 
Using  the  calculation  methodology 
described  in  the  "Analysis  of  Programs’’ 
section  of  this  notice,  we  calculated  a 
net  ad  valorem  subsidy  for  Cockerill 
and  Fabfer  of  1.29  percent  for  each 
company’s  respective  class  or  kind  of 
merchandise.  As  stated  earlier,  these 
two  companies  have  signibcant 
different  aggregate  benebts. 

2.  Reimbursement  of  Worker  Training 
Costs 

The  Belgian  National  Employment 
Ofbce  may  reimburse  brms  for  various 
in-plant  and  outside  professional 
training  costs  in  an  amount  equal  to  50 
percent  of  the  salaries  and  social 
contributions  of  the  trainees.  Before 
1980,  the  GOB  funded  and  administered 
this  program.  However,  in  1988,  the 
Walloon  and  Flanders  regions  assumed 
the  administration  of  this  program  at  the 
regional  level.  The  program  is  still 
funded  by  the  national  government.  In 
1987  and  1988,  for  budgetary  reasons, 
the  reimbursement  was  reduced  in  the 
Flanders  region  to  25  percent  except  for 
companies  located  in  development 
zones.  The  amount  was  not  reduced  in 
the  Walloon  region.  Sidmar  and 
Cockerill  received  reimbursement  of 
training  costs  in  1989,  while  Fabfer  also 
received  reimbursements,  but  aber  its 
POI. 

From  information  contained  in  the 
responses,  it  is  clear  that  from  1985  to 


1991,  the  Walloon  and  Flanders  regions 
provided  training  reimbursements  in 
each  of  their  respective  provinces  and  in 
many  economic  sectors.  However,  the 
Brussels  region  is  not  mentioned  as 
having  received  benebts  during  this 
period  and  may,  in  fact,  not  be  eligible 
to  receive  reimbursements.  Therefore, 
because  it  appears  to  be  restricted  to 
specibc  regions,  we  have  preliminarily 
determined  this  program  to  be 
countervailable. 

To  calculate  the  benebt  of  these 
reimbursements,  we  treated  them  as 
non-recurring  grants.  For  the  reasons 
stated  in  the  "Analysis  of  Programs” 
section,  we  expensed  the  grants  to 
Sidmar  in  the  year  of  receipt.  Thus,  no 
benebt  was  realized  during  the  POI. 

For  Cockerill,  we  calculated  the 
benebt  using  our  declining  balance 
grant  methodology  and  the  IMF  rate  as 
a  discount  rate,  and  allocated  the  benebt 
over  15  years.  We  then  divided  the 
portion  of  the  benebt  allocated  to  the 
POI  by  the  total  value  of  sales  during 
that  year,  because  the  reimbursements 
benebtted  all  products.  Using  the 
calculation  methodology  described  in 
the  "Analysis  of  Programs’’  section  of 
this  notice,  we  calculated  a  net  ad 
valorem  subsidy  for  Cockerill  of  0.02 
percent  for  all  classes  or  kinds  of 
merchandise.  As  stated  earlier,  this 
company  has  signibcantly  different 
aggregate  benebts. 

3.  Government  Funding  of  Early 
Retirement  Pensions 

The  early  retirement  system  was 
established  as  a  result  of  the  lengthy 
economic  recession  triggered  hy  the  brst 
oil  crisis.  To  alleviate  the  social 
hardships  stemming  from  the  recession. 
Collective  Labor  Convention  Number  17 
of  the  National  Labor  Council  provided 
for  additional  allowances  over  and 
above  unemployment  benebts  for 
certain  laid-off  workers  over  60  years  of 
age.  Subsequently,  the  minimum  age 
requirement  was  changed  to  age  55.  The 
amount  of  the  allowance  provided  for 
by  the  Convention  was  at  least  one  half 
of  the  difference  between  the  worker’s 
reference  salary  and  his  imemployment 
benebt.  The  allowance  is  to  be  paid  by 
the  last  employer,  which  assumes  a 
contractual  obligation  for  up  to  15  years 

In  the  case  of  the  steel  companies,  the 
GOB  assumed  a  portion  of  the 
additional  expenses,  which  normally 
would  have  l:^en  borne  by  the 
companies.  The  GOB  assumed  these 
expenses  through  direct  payments,  the 
provision  of  loins,  and  the  assumption 
of  interest  costs.  The  loans  were 
converted  to  conditional,  convertible 
probt-sharing  bonds  (OC^’s)  and  later 
to  "parts  benebdaries."  Because  these 
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loans  and  payments  were  provided  only 
to  the  steel  companies,  they  are  limited 
to  a  specific  indiistry. 

The  CXIPC’s  issued  by  the  steel 
companies  paid  an  interest  rate  of  one 
percent  and  a  five  percent  share  of  any 
profits.  They  were  repayable  after  15 
years.  Parts  beneficiaries  paid  a  one 
percent  dividend,  which  was 
subordinated  to  the  preferred 
shareholders’  dividend  and  the  common 
shareholders’  dividend.  Upon 
liquidation,  holders  of  parts 
beneficiaries  are  paid,  if  at  all.  after  the 
company’s  debtors,  holders  of  preferred 
shares  and  common  shares,  and  may  not 
receive  more  than  the  purchase  price  of 
the  parts  beneficiaries.  Parts 
beneficiaries  have  no  rights  of 
redemption.  Given  these  characteristics 
of  the  parts  beneficiaries,  in  particular 
the  fact  that  there  are  no  redemption 
rights,  we  have  preliminarily 
determined  to  treat  them  as  grants  rather 
than  as  loans.  These  grants,  as  well  as 
the  direct  payments,  made  by  the  GOB 
to  relieve  the  steel  companies  of 
obligations  to  pre-pensioned  workers 
appear  to  be  limited  to  a  specific 
industry  or  group  of  industries. 
Therefore,  we  have  preliminarily 
determined  that  the  grants  and 
pa>^ents  are  coimtervailable. 

Q)ckerill,  Clabecq,  and  Fabfer 
received  benefits  under  this  program. 

We  are  treating  the  assistance  as  non¬ 
recurring  grants.  Therefore,  to  calculate 
the  benefit,  we  used  our  declining 
balance  grant  methodology  and  the  IMF 
rate  as  our  discount  rate,  and  allocated 
the  grants  over  a  15-year  period.  We 
then  divided  the  portion  allocated  to  the 
POI  by  total  sales  because  the  grants  and 
payments  benefitted  all  products.  Using 
the  calculation  methodology  described 
in  the  "Analysis  of  Programs’’  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  0.01  percent  for 
certain  hot-rolled  carbon  steel  flat 
products,  0.00  percent  for  certcun  cold- 
rolled  carbon  steel  flat  products,  an  0.67 
percent  for  certain  carbon  steel  .cut-to- 
length  plate,  except  for  Cockerill  and 
Fabfer,  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  for  Co^erill  is  3.06  percent  ad 
valorem  for  all  classes  or  kinds  of 
merchandise.  The  net  subsidy  for  Fabfer 
is  0.06  percent  ad  valorem  for  cut-to- 
length  plate. 

4.  Ecological  Incentives 

Under  the  Royal  Decree  of  April  9, 
1975,  firms  unable  to  meet  the 
requirements  of  the  Clean  Water  Act  of 
1971  could  apply  for  grants  from  the 
GOB  for  up  to  45  percent  of  the 
investment  needed  to  meet  the 
requirements.  To  qualify  for  incentives 


under  this  program,  companies  had  to 
show  that  installations  conformed  with 
applicable  regulations,  that  the 
investment  would  be  completed  by  a 
specified  date,  and  that  building  and 
operating  costs  had  been  reasonably 
estimated.  The  program  was  established 
in  1975  and  terminated  in  1981. 

Although  grants  imder  this  program 
are  not  lifted  by  law  to  a  specific 
enterprise  or  industry  or  group  of 
enteiprises  or  industries,  steel 
companies  received  disproportionately 
larger  benefits  awarded  under  the 
program.  Nearly  40  percent  was 
disbursed  to  steel  producers,  while  the 
remainder  was  shared  by  the  food, 
paper,  wood,  chemical,  cement,  and 
ceramic  sectors.  Therefore,  we 
preliminary  determine  that  this  program 
is  countervailable.  According  to  the 
responses,  Cockerill,  Fabfer  and  Clabecq 
received  benefits  under  this  program. 

We  determined  that  the  benefit  was 
non-recurring.  For  the  reasons  stated  in 
the  "Analysis  of  Programs"  section,  all 
grants  were  expensed  in  the  year  of 
receipt.  Thus,  no  benefit  was  realized 
during  the  POI  by  any  company  under 
this  program. 

5.  Assumption  of  Debt 

a.  Assumption  of  Debt  Related  to 
Closing  of  Valfil  Plant-Cockerill  Sambre 

According  to  information  contained 
in  the  petition,  in  1984,  pursuant  to  the 
Gandois  Plan  the  Societe  Nationale  de 
Credite  a  I’lndustrie  (SNCI)  provided 
credits  to  Cockerill  Sambre  to  finance 
the  closing  of  the  company’s  Valfil  plant 
in  1984.  Ibe  SNCI  is  a  public  credit 
institution,  which,  through  medium- 
and  long-term  financing,  encourages  the 
development  and  grow^  of  industrial 
and  commercial  enterprises  in  Belgium, 
including  the  national  industries.  SNCI 
is  organized  as  a  limited  Uability 
company  and  is  50-percent  owned  by 
the  Belgian  government. 

The  Fund  pour  la  Restructuration  des 
Secteurs  Nationaux  en  Region  Walloon 
(FSNW)  also  advanced  capital  to  assist 
in  the  plant  closing.  The  FSNW  is  a 
regional  subsidiary  of  the  Societe 
Nationale  pour  des  Resconstruction  des 
Secteurs  Nationaux  (SNSN),  created  iP 
1983  to  assist  the  SNSN  in  carrying  out 
the  restructuring  of  the  five  targeted 
depressed  national  sectors — steel, 
shipbuilding,  coal,  textiles,  and  glass — 
in  Walloon. 

In  1984,  the  GOB  directly  assumed 
both  debts,  relieving  the  company  of  its 
payment  obligations.  Althou^  related 
to  a  plant  closing,  these  debt 
assumptions  clearly  benefitted  the 
company.  In  our  Final  Affirmative 
Countervailing  Duty  Determination; 


Stainless  Steel  Sheet.  Strip  and  Plate 
from  the  United  Kingdom  (48  PR  19048, 
March  16, 1983),  we  determined  that 
"subsidies  used  to  close  redundant 
facilities  *  •  *  clearly  constitute 
coimtervailable  benefits,"  because  they 
relieve  the  recipient  of  significant 
financial  burdens.  This  determination 
was  upheld  in  British  Steel  Corp.  v. 
United  States,  et  al  605,  F.  Supp.  206 
(CTT 1985).  Therefore,  we  treat^  the 
two  debt  assumptions  as  non-recurring 
grants  received  in  the  year  in  which 
they  occurred.  Using  our  declining 
balance  grant  methcmology  and  the  IMF 
rate  as  a  discount  rate,  we  allocated'  the 
benefit  over  15  years,  and  divided  the 
portion  allocated  to  the  POI  by 
Cockerill’s  total  sales  during  the  POI. 
Using  the  calculation  meth^ology 
described  in  the  "Analysis  of  Programs" 
section  of  this  notice,  we  calculated  net. 
ad  valorem  subsidies  of  0.29  percent  for 
all  classes  or  kinds  of  merchandise.  As 
noted  above,  Cockerill  has  significantly 
different  aggregate  benefits. 

b.  Assumption  of  Financing  Costs — 
Conversion  to  OCPC’s 

On  November  23. 1978,  and  February 
2, 1979,  the  Belgian  Council  of 
Ministers  decided  that  the  COB  would 
assume  the  interest  costs  of  certain  steel 
companies  on  all  medium-  and  long¬ 
term  loans  agreed  to  before  January  1, 
1979.  Pursuant  to  the  decision  of  the 
Council  of  Ministers  and  agreements 
with  the  steel  companies,  me  GOB 
agreed  to  assume  tne  interest  costs  in 
exchange  for  the  coihpanies’  promises  of 
conditional  future  issuances  to  it  of 
convertible  debentures  (OCPC’s).  On 
this  basis,  the  GOB  assumed  the  interest 
costs  of  Sidmar,  Cockerill  and  Clabecq 
for  the  five-year  period  fiom  1979 
throu^  1983.  In  1985,  the  comp^es 
agreed  to  substitute  parts  beneficiaries 
for  the  OCPC’s. 

As  discussed  above  under 
"Government  Funding  of  Early 
Retirement  Pensions,”  we  have 
preliminarily  determined  that  the 
conversion  of  OCPC’s  into  parts 
beneficiaires  amounts  to  debt 
forgiveness  and  results  in  a  grant  to  the 
company.  In  addition,  the  GOB’s 
assumption  of  interest  costs  in  return  for 
parts  l^neficiaires  appears  to  be  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Therefore,  we  preliminarily  determine 
that  the  GOB's  conversion  of  debt  to 
parts  beneficiaires  is  countervailable. 

To  calculate  the  benefit  of  the  debt 
forgivenesses,  we  allocated  the  amounts 
forgiven  over  15  years  using  the  IMF 
rate  as  a  discount  rate,  and  divided  the 
amount  allocated  to  the  POI  by  total 
sales  during  the  POI.  Using  the 
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calculation  methodology  described  in 
the  “Analysis  of  Programs"  section  of 
this  notice,  we  calculated  net.  ad 
valorem  subsidies  of  2.30  percent  for 
certain  hot-rolled  carbon  steel  flat 
products,  2.30  percent  for  certain  cold- 
rolled  carbon  steel  flat  products,  and 
2.48  percent  for  certain  carbon  steel  cut- 
to-length  plate,  except  for  Cockerill, 
which  has  significantly  diflerent 
aggregate  benefits.  The  net  subsidy  for 
Cockerill  is  17.32  percent  ad  valorem 
for  all  classes  or  kinds  of  merchandise. 

c.  Forgiveness  of  SNQ  Loans  to 
Cockerill  Sambre 

According  to  petitioners,  in  1981 
loans  grant^  by  the  SNQ  in  the  amoimt 
of  BF  14,947  million  were  contributed 
to  Cockerill’s  capital.  Because  shares 
were  apparently  not  issued  to  SNQ  or 
any  other  government  entity  for  its 
contribution,  this  transaction  represents 
debt  forgiveness. 

Petitioners  state  that  this  contribution 
benefitted  Cockerill  solely  and  was 
undertaken  pursuant  to  the  20-Point 
Plan  develop)^  in  1981  by  the  GOB  in 
connection  with  the  restructing  of  the 
steel  industry.  Because  this  debt 
forgiveness  was  on  terms  inconsistent 
with  commercial  considerations  and 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  have  preliminarily 
determined  it  to  be  countervailable. 

We  treated  the  amount  of  debt 
forgiven  as  a  nonrecurring  grant  and, 
using  the  IMF  rate  as  a  discoimt  rate, 
allocated  the  grant  over  IS  years. 
Dividing  the  portion  allocated  to  the 
POI  by  total  ^es,  we  calculated  a 
benefit  for  this  program.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net.  ad 
valorem  subsidies  of  2.31  percent  for  all 
classes  or  kinds  of  merchandise.  As 
stated  eculier,  Cockerill  has  significantly 
different  aggregate  benefits. 

6.  Debt  Conversions 

a.  1984  Conversion  of  Sidmar  Debt  to 
Preference  Shares 

In  1984,  the  GOB  made  two  equity 
investments  in  Sidmar.  The  Nationale 
Maatschappig  voor  de  Herstructurering 
van  de  Nationale  Sectoren  (NMNS),  the 
govenunent  agency  purchasing  the 
shares,  paid  cash  for  the  first 
subscription,  which  consisted  of 
ordinary  shares  in  the  company.  The 
second  subscription,  also  by  NMNS, 
consisted  of  preference  shares  issued  in 
return  for  the  cancellation  of  certain 
debt  claims  held  by  NMNS  against 
Sidmar.  Because  we  formd  Sidmar  to  be 
equityworthy  in  1984,  we  are  not 


investigating  NMNS’s  purchases  of 
ordinary  shares. 

However,  because  of  the 
circumstances  surrounding  the 
preference  shares,  we  have  included 
this  debt  conversion  in  our 
investigations.  In  effect,  Sidmar  had  a 
large  amount  of  debt  cancelled  in 
ex^ange  for  preference  shares.  In  1987, 
the  GOB  requested  that  Sidmar  redeem 
the  preference  shares  early.  We 
preliminarily  determine  t^t  because  of 
the  circumstances  surrounding  the 
issuance  of  preference  shares  and  their 
early  redemption,  the  early  redemption 
was  on  terms  inconsistent  with 
commercial  considerations.  Further, 
because  the  transaction  is  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  we  have 
preliminarily  determined  it  to  be 
countervailable. 

To  calculate  the  benefit,  we  treated 
the  difference  between  the  original  debt 
amoimt,  which  was  forgiven  in 
exchange  for  the  shares,  and  the  amount 
which  Sidmar  paid  to  redeem  the  shares 
as  a  non-recurring  grant.  We  allocated 
the  grant  over  15  years  using  the  IMF 
rate  as  the  discount  rate  and  divided  the 
portion  allocated  to  the  POI  by  Sidmar’s 
total  sales  during  this  period.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  2.19  percent  for 
certain  hot-rolled  carbon  steel  flat 
products  and  2.23  percent  for  certain 
cold-rolled  carbon  steel  flat  products. 

b.  Conversion  of  Clabecq  Debt  into 
Ordinary  and  Non-Voting  Shares 

Based  on  the  approval  of  the  Belgian 
Council  of  Ministers,  on  December  30, 
1983,  the  SNSN  and  Clabecq  agreed  to 
convert  Clabecq  debt  held  by  SNSN  to 
ordinary  and  non-voting  preference 
shares.  On  May  23. 1985,  Clabecq 
converted  BF  211,835,100  in  debt  owed 
to  SNSN  into  ordinary  shares.  Because 
Clabecq’s  ordinary  shares  were  publicly 
traded  on  Belgian  markets,  we  looked  to 
the  price  in  the  market  t9  determine 
whether  SNSN  paid  a  premium  for  the 
shares.  In  fact,  SNSN  paid  considerably 
more  for  its  shares  than  the  market  price 
at  that  time.  Therefore,  the  SNSN 
acquisition  was  on  terms  inconsistent 
wi^  considerations.  In  addition,  this 
debt  conversion  was  carried  out  under 
the  Qaes  Plan  for  the  restructuring  of 
the  steel  industry  and  such  conversions 
appear  to  be  limited  to  the  steel 
industry. 

Qab(^  also  converted  BF  1.288 
billion  in  debt  to  non-voting  preference 
shares.  The  non-voting  shares  have  a 
right  to  a  dividend  of  two  percent  of 
their  nominal  value,  if  the  company 


makes  a  profit  and  there  is  a  balance 
after  transfers  to  reserves.  The  shares 
will  entitle  the  holders  to  a  vote  after  20 
years.  The  company  has  to  ofler  to 
repurchase  the  shares  before  it  can  offer 
to  repurchase  the  ordinary  shares.  In  the 
event  of  liquidation,  the  wares  rank 
after  debts  and  charges  but  before 
ordinary  shares. 

The  non-voting  preference  shares 
were  not  publicly  traded.  Lacking  a 
benchmark  for  those  shares,  we  ^ve 
assumed  that  the  govenunent  paid  a 
premium  for  the  preference  smues  equal 
to  the  premium  {^d  for  the  ordinary 
shares.  As  mentioned  above,  the  GOB 
paid  considerably  more  for  the  ordinary 
shares  than  the  market  price.  Therefore, 
we  preliminarily  determine  that  the 
gob’s  acquisition  of  these  preference 
shares  was  also  on  terms  inconsistent 
with  commercial  considerations. 

To  measure  the  benefit  from  the  debt 
conversion  into  equity,  we  calculated 
the  premium  paid  by  the  government  in 
pur^asing  the  ordinary  and  the  non¬ 
voting  shares  based  on  the  diflerence 
between  the  price  paid  by  the 
government  for  these  shares  and  the 
market  price  of  the  common  shares.  We 
then  treated  the  premiums  paid  for  both 
the  common  and  the  non-voting  shares 
as  a  non-recurring  grants  and,  using  our 
declining  balance  grant  methodology 
and  the  IMF  rate  as  the  discoimt  rate, 
allocated  them  over  15  years.  We  then 
divided  the  amoimt  allocated  to  the  POI 
by  the  total  value  of  sales  during  the 
POL  Using  the  calculation  methodology 
described  in  the  “Analysis  of  Programs” 
section  of  this  notice,  we  calculated  net. 
ad  valorem  subsidies  of  0.02  percent  for 
certain  hot-rolled  carbon  steel  flat 
products  and  1.26  percent  for  certain 
carbon  steel  cut-to-length  plate. 

c.  Conversion  of  Qabecq’s  Debt  into 
Parts  Beneficiaries 

Pursuant  to  the  approval  of  the 
Belgian  Council  of  Ministers  on  March 
27, 1986,  Qabecq  converted  BF  1,499 
million  of  government-held  debt 
directly  into  7,300  parts  beneficiaries,  at 
a  price  of  approximately  BF  220,000  per 
share  at  the  time.  On  August  13, 1987, 
BF  104  million  in  debt  owed  to  the 
FSNW  was  converted  into  500  parts 
beneficiaries  at  a  price  of  BF  208,000 
per  share. 

For  reasons  discussed  under  the 
section  of  this  notice  entitled 
“Assumption  of  Financing  Costs — 
OCPC’s,”  we  are  treating  these 
conversions  of  debt  to  parts 
beneficiaries  as  grants  which  are  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries.  To 
calculate  the  benefit,  we  allocated  the 
grants  over  15  years,  using  the  IMF  rate 
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as  the  discount  rate,  and  divided  the 
amount  allocated  to  the  POI  by  the  total 
value  of  sales.  Using  the  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  net,  ad  valorem  subsidies  of 
0.03  percent  for  certain  hot-rolled 
carbon  steel  flat  products  and  1.79 
percent  for  certain  carbon  steel  cut-to- 
length  plate. 

d.  Conversion  of  Cockerill  Sambre  Debt 
to  Equity  Under  the  Claes  Plan 

Petitioners  state  that  in  June  1979, 
pursuant  to  the  Claes  Plan,  the  GOB 
converted  BF  2.051  billion  in 
outstanding  SNQ  claims  against 
Cockerill  Sambre  into  1,578,150  shares, 
for  approximately  BF  1,300  per  share. 
The  market  price  for  Cockerill ’s  shares 
at  that  time  was  approximately  BF  491. 
Also  in  1979,  the  GOB  converted  debts 
owed  to  the  SNQ  by  Hainaut-Sambre 
and  Thy-Marcinelle-Monceau  into 
capital.  These  companies  were  later 
merged  with  Cockerill. 

In  Belgian  Steel,  we  found  that 
Cockerill  was  not  a  sound  commercial 
investment  at  the  time  the  COB 
acquired  these  equity  positions  in  it  and 
that  the  debt  conversions  made  to 
acquire  the  equity  were  on  terms 
inconsistent  with  commercial 
considerations  and  were 
countervailable.  In  this  investigation, 
based  on  petitioners  recommendation, 
we  are  using  the  finding  in  Belgian  Steel 
that  the  equity  was  acquired  on  terms 
inconsistent  with  commercial 
considerations  as  best  information 
available. 

Because  Cockerill 's  stock  was 
publicly  traded  at  the  time  of  the 
government’s  equity  infusions,  we 
looked  to  the  market  to  determine  the 
value  of  the  benefit.  By  comparing  the 
market  value  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 
price  paid  by  the  government,  we  were 
able  to  determine  whether,  and  to  what 
extent,  a  benefit  existed.  If  the  value 
paid  by  the  GOB  was  greater  than  the 
market  value,  we  treated  the  difference 
as  a  non-recurring  grant  and  allocated  it 
over  15  years  using  the  IMF  rate  as  the 
discoimt  rate,  and  divided  the  portion 
allocated  to  the  POI  by  the  company’s 
total  sales  value.  Using  the  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  net,  ad  valorem  subsidies  of 
0.16  percent  for  all  classes  or  kinds  of 
merchandise.  As  stated  earlier  Cockerill 
has  significantly  different  aggregate 
benefits. 


e.  Conversion  of  Cockerill  Sambre  Debt 
Held  by  FSNW  into  Equity 

According  to  petitioners,  the  FSNW 
was  authorized  under  the  auspices  of 
the  Gandois  Plan  to  loan  up  to  BF  26.80 
billion  to  Cockerill  through  the  end  of 
1985,  BF  5  billion  of  which  was  for 
interest  payments.  By  reference  to  the 
company’s  financial  reports,  petitioners 
show  that  this  debt  was  converted  to 
equity  in  each  of  the  years  ficm  1985 
through  1989.  For  each  conversion, 
petitioners  have  also  provided  the 
market  price  for  the  stock  and  the  price 
paid  by  COB.  In  each  year  from  1985 
through  1987,  the  GOB  paid  a  premium 
for  the  shares  it  acquired.  Petitioners 
allege  that  because  the  Gandois  Plan 
was  limited  to  the  steel  industry,  the 
benefits  of  these  debt-to-equity 
conversions  are  limited  to  a  specific 
enterprise  or  industry.  They  also  allege 
that  Cockerill  was  imequityworthy  and 
that  the  conversions  were  on  terms 
inconsistent  with  commercial 
considerations. 

Based  on  information  contained  in  the 
petition,  we  have  preliminarily 
determined  this  program  to  be 
countervailable.  By  comparing  the 
market  value  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 
price  paid  by  the  government,  we  were 
able  to  determine  whether,  and  to  what 
extent,  a  benefit  existed.  If  the  value 
paid  by  the  GOB  was  greater  than  the 
market  value,  we  treated  the  difference 
as  a  non-recurring  grant  and  allocated  it 
over  15  years  using  the  IMF  rate  as  the 
discount  rate.  We  then  divided  the 
benefit  allocated  to  the  POI  by  the 
company’s  total  sales  value.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  0.35  percent  for  all 
classes  or  kinds  of  merchandise.  As 
stated  earlier  Cockerill  has  significantly 
different  aggregate  benefits. 

With  respect  to  the  debt  conversions 
in  1988  and  1989,  however,  we  found 
that  the  GOB  did  not  pay  a  premium  for 
the  shares  it  acquired.  Therefore,  we 
preliminarily  find  these  conversions  not 
to  be  on  terms  inconsistent  with 
commercial  considerations  and, 
therefore,  not  countervailable. 

f.  Conversion  of  Cockerill  Debt  to  Equity 
under  the  Gandois  Plan 

According  to  petitioners,  in  1983  the 
GOB  forgave  BF  15.785  billion  of  SNQ 
debt  in  exchange  for  common  shares  in 
the  company  priced  at  BF  160  per  share, 
the  average  market  price  of  Cockerill’s 
shares  traded  between  July  and 
November  1983.  Petitioners  maintain 


that  the  “market-determined”  prices 
were  inflated  in  expectation  of  futtire 
subsidies  imder  the  Gandois  plan  and. 
hence,  do  not  provide  an  adequate 
benchmark  for  determining  whether  the 
Belgian  government  paid  a  premium  for 
its  shares.  Cockerill’s  average  market 
price  from  July  through  November  1983 
showed  a  M  percent  increase  over  the  ' 
average  price  from  January  through  May 
1983,  whereas  the  average  market  price 
of  other  steel  companies  increased  only 
17  percent  over  the  same  period. 

Based  on  this  information,  we  have 
concluded  that  the  average  market  price 
firom  July  through  November  1983, 
which  served  as  the  price  for  the  COB 
investment,  was  inflated  by  knowledge 
of  future  subsidies  and  should  not  be 
used  as  a  benchmark  price  for  the 
shares.  Instead,  we  have  used  the 
average  market  price  for  the  period 
January  through  May  1983  and 
increased  this  price  by  17  percent  to 
reflect  a  representative  increase  in 
average  stock  prices  over  the  two 
periods.  On  this  basis,  we  found  that  the 
GOB  paid  a  premium  for  these  shares. 

To  calculate  the  benefit,  we  treated 
the  premium  as  a  grant  and  allocated 
the  amount  over  15  years  using  the  IMF 
rate  as  the  discount  rate.  We  then 
divided  the  benefit  allocated  to  the  POI 
by  the  total  value  of  sales.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  0.78  percent  for  all 
classes  or  kinds  of  merchandise.  As 
stated  earlier  Cockerill  has  significantly 
different  aggregate  benefits. 

7.  Equity  Infusions 

a.  Equity  Infusions  for  Hainaut-Sambre 

Under  the  Claes  Plan,  the  GOB 
purchased  equity  in  Hainaut-Sambre  for 
BF  888  million  in  cash.  Hainaut-Sambre 
is  a  company  that  has  merged  entirely 
with  Co^erill.  In  Belgian  Steel,  this 
equity  infusion  was  determined  to  be 
countervailable  because  we  concluded 
that  it  was  inconsistent  with 
commercial  considerations  because  the 
GOB  paid  more  per  share  than  the 
market  price  of  the  stock  at  that  time. 

We  have  received  no  information  in  this 
investigation  indicating  that  this  equity 
purchase  was  consistent  with 
commercial  considerations.  Therefore, 
we  determine  that  the  equity  purchase 
was  on  terms  inconsistent  with 
commercial  considerations.  Lacking  any 
information  on  the  nature  of  the  merger 
between  Hainaut-Sambre  and  Cockerill, 
we  presume  that  the  benefits  to  Hainaut- 
Sambre  are  now  conferred  on  Cockerill 
as  well.  To  calculate  the  benefit,  we 
treated  the  premium  paid  by  the  GOB  as 
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a  non-recnning  grant  and  allocated  the 
grant  over  15  years  using  the  IMF  rate 
as  the  discount  rate.  We  divided  the 
portion  allocated  to  the  POl  by 
Cockerill’s  total  sales  in  the  POL  Using 
the  calculation  methodology  described 
in  the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  net.  ad 
valorem  subsidies  of  0.17  percent  for  all 
classes  or  kinds  of  merchandise.  As 
stated  earlier,  Cockerill  has  significantly 
different  aggregate  benefits. 

b.  SNSN  Capital  for  Cockerill  Sambre’s 
Liege  Cold-Rolling  Mill 

Petitioners  claim  that,  pursuant  to  the 
Gandois  Plan.  SNSN  purchased 
26,666,666  common  shares  of  Cockerill 
Sambre's  stock  in  1963  in  order  to 
finance  an  investment  in  Cockerill’s 
cold-rolling  facilities  at  Liege.  SNSN 
purchased  Cockerill’s  common  shares  at 
a  price  of  BF  225  per  share.  The  market 
price  of  the  stock  at  that  time  was  BF 
197  per  share. 

Because  the  GOB  paid  a  premium  for 
the  shares  it  purchased,  we  find  the 
COB’S  purchase  to  be  on  terms 
inconsistent  with  commercial 
considerations.  In  addition,  SNSN's 
provision  of  capital  is  restricted  to  a 
specihc  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  Therefore, 
we  preliminarily  determine  it  to  be 
countervailable. 

To  calculate  the  benefit  from  this 
equity  infusion,  we  treated  the  amount 
by  which  the  SNSN  price  exceeded  the 
Belgian  market  price  as  a  non-recurring 
grant  and  allocated  it  over  15  years, 
using  the  IMF  rate  as  the  discount  rate. 
We  divided  the  portion  allocated  to  the 
review  period  by  total  sales.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Promms"  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  0.14  percent  for 
certain  cold-rolled  carbon  steel  flat 
products.  As  stated  earlier,  Cockerill  has 
significantly  different  aggregate  benefits. 

c.  1981  Equity  Infusion  into  Cockerill 
Sambre 

Petitioners  claim  that  in  1981,  the 
COB  decided  to  increase  the  capital  of 
Cockerill  by  infusing  BF  11  billion  in 
cash  in  exchange  for  equity  shares.  The 
infusion  occurr^  in  three  stages:  BF 
2.75  billion  in  cash  in  1981,  BF  5.204 
billion  in  cash  in  November  1982,  and 
3.046  billion  in  cash  in  December  1982. 

Because  Cockerill’s  stock  was 
publicly  traded  at  the  time  of  the 
government’s  equity  infusions,  we 
looked  to  the  market  to  determine  the 
value  of  the  benefit.  By  comparing  the 
market  value  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 


price  paid  by  the  government,  we  were 
able  to  determine  whether,  and  to  what 
extent,  a  benefit  existed.  If  the  value 
paid  by  the  GOB  was  greater  than  the 
market  value,  we  treated  the  difference 
as  a  non-recurring  grant  and  allocated  it 
over  15  years  using  the  IMF  rate  as  the 
discount  rate  and  divided  the  portion 
allocated  to  the  POl  by  the  company’s 
total  sales  value.  Using  the  calculation 
methodology  described  in  the  “Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  net.  ad  valorem  subsidies  of 
1.76  percent  for  all  classes  or  kinds  of 
mercnandise.  As  stated  earlier,  Cockerill 
has  signiflcantly  different  aggregate 
benefits. 

d.  Infusion  from  SOCOCLABECQ 

In  1985,  Clabecq  issued  ordinary 
shares  to  SOCOCLABECQ  (a  private 
shareholder  of  Clabecq)  in  return  for 
SOCOCLABECQ’s  export 
commercialization  rights,  at  a  price  of 
BF  3,300  per  share.  The  per  share  price 
for  this  transaction  was  determined  by 
dividing  the  total  value  of  the 
commercialization  rights  received  by 
Clabecq  by  the  total  number  of  shares 
issued  to  SOCOCLABECQ. 

Under  the  statute,  a  subsidy  is 
provided  by  a  government,  if  it  is 
provided  directly  or  indirectly  by  that 
government,  or  if  it  is  required  by 
government  action.  In  SOCOCLABECQ’s 
report  to  its  general  shareholders,  it 
stated  that  its  purchase  of  additional 
Clabecq  common  shares  was  required  by 
the  GOB  as  a  precondition  to  the 
government’s  further  intervention  on 
Clabecq’s  behalf  and  was,  therefore, 
necessary  to  preserve  the  value  of 
SOCOCI^BECQ’s  ownership  interest  in 
Clabecq.  Therefore,  we  have 
preliminarily  concluded  that  the  equity 
infusion  made  by  SOCOCLABECQ  was 
required  by  government  action  and  was, 
in  effect,  provided  by  a  government.  In 
addition,  the  price  paid  hy 
SOCOCLABECQ  was  considerably 
above  the  market  price  of  Clabecq’s 
publicly  traded  shares  at  the  time. 
Therefore.  SOCOCLABECQ’s 
acquisition  was  on  terms  inconsistent 
with  commercial  considerations. 

Finally,  because  this  transaction  was 
limited  to  a  specific  enterprise,  we  have 
preliminarily  determined  it  be 
countervailable. 

To  measure  the  benefit  to  Clabecq,  we 
calculated  the  premium  paid  by 
SOCOCLABECQ  over  the  market-traded 
price  for  the  shares.  We  treated  this 
premium  as  a  grant  and,  using  the  IMF 
rate  as  a  discount  rate,  allocated  it  over 
15  years  because  we  viewed  that  grant 
as  non-recurring.  We  divided  the 
amount  allocated  to  the  POl  by  the  total 
value  of  sales  during  this  period.  Using 


the  calculation  methodology  described 
in  the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  net.  ad 
valorem  subsidies  of  0.01  percent  for 
certain  hot-rolled  carbon  steel  flat 
products  and  0.31  percent  for  certain 
carbon  steel  cut-to-length  plate. 

8.  SNCI  Loans 

In  1979,  SNQ’s  board  of  directors 
agreed  to  provide  the  GOB  with  the 
funds  needed  to  assist  the  steel  industry 
under  the  1978  restructuring  plan  and  to 
grant  loans  to  steel  companies  within 
the  homework  of  the  plan  and  under  the 
economic  expansion  laws  of  1959  and 
1970.  Fabfer,  Clabecq,  Cockerill,  and 
Sidmar  all  received  SNQ  loans  which 
were  outstandii^  during  the  POL 

Although  SNQ  lends  to  all  sectors  of 
the  Belgian  economy,  the  steel  industry 
has  received  a  disproportionately  large 
share  of  SNQ  loans  between  1975  and 
1988  (the  years  for  which  we  have  data). 
(The  steel  industry’s  share  (as 
approximated  by  the  share  accounted 
for  by  the  production  and  preliminary 
processing  of  metals  industry)  expressed 
as  a  percentage  of  all  SNQ  investment 
loans  outstanding  was  as  follows:  In 
1975, 17.2  percent:  in  1980,  29.2 
percent;  in  1984,  20.9  percent;  in  1985, 
17.7  percent;  in  1986, 16.9  percent;  in 
1987, 15.6percent;  and  in  1988, 13.5 
percent.)  Therefore,  we  preliminarily 
determine  SNQ  loans  to  be  de  facto 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  To  the  extent  that  these  loans 
are  provided  on  terms  inconsistent  with 
commercial  considerations,  we 
preliminarily  find  them  to  be 
countervailable. 

As  our  benchmark  interest  rate,  we 
used  the  short-  and  medium-term 
lending  rate  for  Belgian  francs  as 
reported  in  the  International  Monetary 
Funds’  Annual  Financial  Statistical 
Handbook.  In  the  case  of  Clabecq,  we 
added  12  percent  of  the  prime  rate  to 
the  benchmark,  because  Clabecq  was 
found  to  be  uncreditwdrlhy.  Because 
Belgium  does  not  have  a  prime  rate,  we 
used  the  SNQ  rate  less  one-half 
percentage  point  as  an  approximation  of 
the  prime  rate. 

To  calculate  the  benefit  on  these  loans 
we  used  our  long-term  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  SNQ  loans  in 
each  year  the  loans  were  outstanding. 
We  then  took  the  present  value  of  each 
of  these  amounts  as  of  the  time  the  loan 
was  received.  Finally,  using  the  IMF 
rate  as  a  discount  rate,  we  reallocated 
the  total  of  the  present  value  of  the 
yearly  benefits  over  the  life  of  the  loan, 
using  the  benchmark  interest  rate  as  our 
discount  rate.  We  then  divided  the 
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amount  allocated  to  the  POI  by  the 
company’s  total  sales  durinc  the  POI. 

Using  the  calculation  methodology 
descrilrad  in  the  “Analysis  of  Programs” 
section  of  this  notice,  we  calculated  net, 
ad  valorem  subsidies  of  0.33  percent  for 
certain  hot-rolled  carbon  steel  flat 
products,  0.30  percent  for  certain  cold- 
rolled  carbon  steel  flat  products,  and 
1.79  percent  for  certain  carbon  steel  cut- 
to-length  plate,  except  for  Cockerill  and 
Fabfer,  which  have  significantly 
diffM^nt  aggregate  benefits.  The  net 
subsidy  for  Cockerill  is  1.79  percent  od 
valorem  for  all  classes  or  kinds  of 
merchandise.  The  net  subsidy  for  Fabfer 
is  0.03  percent  ad  valorem  for  cut-to- 
length  plate. 

9.  Belgian  Industrial  Finance  Company 
(Belfin)  Loans 

Belfin  is  a  mixed  corporation  with  SO 
percent  GOB  participation  and  50 
percent  private  steel  industry 
shareholder  participation.  Its  objective 
is  to  finance  investments  needed  for  the 
restructuring  and  development  of 
various  sectors  of  industry,  commerce, 
and  state  services.  Belfin  borrows 
money  in  Belgium  and  on  international 
markets,  with  the  benefit  of  government 
guarantees,  in  order  to  obtain  the  funds 
needed  to  make  loans  to  Belgian 
companies.  The  government’s  guarantee 
makes  it  possible  for  Belfin  to  borrow  at 
favorable  interest  rates  and  to  pass  the 
savings  along  when  it  lends  the  funds  to 
Belgian  companies.  Belfin  loans  to 
Belgian  companies  are  not  guaranteed 
by  the  GOB.  However,  these  loans  carry 
a  one  percent  commission  which  is  used 
to  maintain  a  guarantee  fund  to  support 
the  GOB  guarantee  of  Belfin’s 
borrowings. 

Although  the  objective  of  Belfin  loans 
is  to  assist  the  restructuring  and 
development  of  various  sectors,  the 
GOB  response  indicates  that  Belfin  has 
favored  the  steel  industry  in  issuing 
loans.  Therefore,  we  determine  that 
Belfin  loans  to  the  steel  industry  are 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries. 

Cookerill  and  Clabecq  received  long¬ 
term  Belfin  loans  which  were 
outstanding  during  the  POI.  We  found 
that  the  interest  rates  on  these  Belfin 
loans  were  below  the  benchmark 
interest  rate.  Therefore,  we  find  that  the 
loans  were  made  on  terms  inconsistent 
with  commercial  considerations  and  we 
preliminarily  determine  the  Belfin  loans 
to  be  coimtervailable. 

To  calculate  the  benefit  on  these  loans 
we  have  used  our  long-term  loan 
methodology  and  measiuad  the  cost 
savings  conferred  by  the  Belfin  loans  in 
each  year  that  they  were  outstanding. 


We  then  divided  the  cost  saving 
attributable  to  the  POI  by  total  sales. 
Using  the  calculation  methodology 
described  in  the  “Analysis  of  Programs” 
section  of  this  notice,  we  calculated  net, 
ad  valorem  subsidies  of  less  than  0.001 
percent  for  certain  hot-rolled  and  cold- 
rolled  carbon  steel  flat  products,  and 
0.06  percent  for  certain  carbon  steel  cut- 
to-length  plate,  except  for  Cockerill, 
which  has  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
Cockerill  is  0.06  percent  ad  valorem  for 
all  classes  or  kinds  of  merchandise. 

10.  The  "Invests" 

Pursuant  to  the  Belgian  government’s 
20-point  plan  adopted  in  1981  to 
restructure  the  steel  industry,  the  GOB 
created  mixed  holding  companies 
(“INVESTS”)  that  were  financed  jointly 
by  Societe  Nationale  d’  Investissement 
(SNI)  and  private  companies.  Only 
national-sector  companies  could 
participate  in  Invests.  These  holding 
companies  were  given  drawing  i^ts  on 
SNI  to  finance  specific  projects.  'The 
drawing  rights  took  the  form  of 
conditional  refundable  advances 
(CRA’s),  which  were  interest  firee  but 
refundable  to  SNI  based  on  a  company’s 
profitability. 

The  original  purpose  of  the  Invests 
was  to  develop  state-of-the-art  steel 
companies.  However,  on  July  7, 1983, 
the  l^nisterial  Council  revised  the 
statutory  purpose  to  include  the  start  up 
or  the  expansion  of  all  industrial  or 
commercial  companies  that  contribute 
to  economic  development.  Participating 
companies  were  encouraged  to  diversify 
by  pursuing  ventures  unrelated  to  their 
core  business. 

* 

a.  SidInvest 

On  August  31, 1982,  SidInvest  N.V. 
was  incorporated  as  a  holding  company 
owned  jointly  by  SNI  and  Sidarfin,  a 
subsidiary  of  Sidmar.  On  July  29. 1988, 
SNSN  became  a  shareholder  in 
SidInvest  by  accepting  shares  in  the 
company  in  return  for  CRA’s  which 
SidInvest  still  had  outstanding  at  that 
time.  In  1991,  SidInvest  agreed  to 
repurchase  these  shares  by  remitting  to 
SNSN  the  present  value  in  1991  of  me 
full  value  of  the  CRA’s  in  the  year  2020, 
when  the  CRA’s  were  originally 
scheduled  to  be  repiirchased.  From  the 
time  it  was  created  in  1982,  SidInvest 
has  made  no  loans  to  Sidmar  or  any 
other  steel-related  activity,  with  the 
exception  of  one  loan  made  to  a  steel 
reducing  company.  This  loan, 
owever.  was  not  financed  by  CRA’s. 
Therefore,  we  preliminarily  determine 
that  any  potential  subsidies  arising  from 
SidInvest  do  not  benefit  the  subject 
merchandise. 


b.  Boelinvest 

In  June  1983,  Boelinvest  was 
established  as  a  holding  company 
jointly  owned  by  SNSN,  Fabfer.  and 
other  private  companies.  From  its 
inception  in  1983,  Boelinvest  has  not 
invested  or  provided  assistance  to  any 
steel  company  including  Fabfer. 
'Therefore,  we  preliminarily  determine 
that  any  potential  subsidies  arising  from 
Boelinvest  do  not  benefit  the  subject 
merchandise. 

c.  Clabecqlease 

On  March  5, 1987,  Clabecqlease  was 
incorporated  as  a  joint  holding  company 
owned  by  Clabecq  and  SNSN. 
Clabecqlease  was  awarded  drawing 
rights  in  a  stipulated  amount  in  the  form 
of  CRA’s.  Gabecq  offered  a  guarantee  to 
SNSN  that  it  would  repay  the  CRA’s 
based  on  Clabecqlease’s  profits.  On 
February  18, 1988,  Clabe^  received  a 
loan  from  Forge  Finance  S.A.,  a  99.99- 
percent  owned  subsidiary  of 
Clabecqlease. 

As  noted  above,  the  right  to  establish 
Invests  is  limited  to  the  five  national 
sectors:  steel,  coal,  shipbuilding,  glass, 
and  textiles.  We  view  these  five  sectors 
as  constituting  a  specific  group  of 
industries.  'Therefore,  benefits  conferred 
via  the  Invests  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

To  determine  whether  the  loan  to 
Clabecq  from  Clabecqlease  was  made  on 
terms  inconsistent  with  commercial 
considerations,  we  compared  the 
interest  rate  on  the  loan  to  our 
benchmark  rate  and  foimd  that  the 
Forge  Finance  loan  carried  a  lower  rate. 
For  these  reasons,  we  preliminarily 
determine  that  the  loan  to  Qabecq  from 
Clabecqlease  is  coimtervailable. 

To  calculate  the  benefits  from  this 
loan,  we  calculated  the  cost  savings 
conferred  by  the  loan  to  Clabecq  in  each 
year  it  was  outstanding.  We  then 
calculated  the  present  value  of  each  of 
these  amoimts  as  of  the  time  the  loan 
was  received.  Finally,  using  our 
benchmark  rate  as  a  discount  rate,  we 
reallocated  the  sum  of  these  present 
values  over  the  life  of  the  loan.  We  then 
divided  the  amoimt  allocated  to  the  POI 
by  total  sales  in  the  POI.  Using  the 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  less  than  0.001 
percent  for  certain  hot-rolled  carbon 
steel  flat  products  and  0.12  percent  for 
certain  c^on  steel  cut-to-length  plate. 

11.  SNSN  Loans  to  Cockerill 

According  to  petitioners.  Cockerill 
had  BF  6.408  billion  in  SNSN  loans 
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outstanding  at  the  end  of  1986.  In  1987, 
the  company  received  an  additional 
loan  in  me  amount  of  BF  1.257  billion. 
Petitioners  allege  that  SNSN’s  provision 
of  loans  to  Cockerill  was  selective 
because  SNSN  was  created  to  benefit 
only  national-sector  companies. 

In  the  case  of  Cockerill.  because  we 
have  preliminarily  found  this  company 
to  be  imcreditwoi^y,  we  have  used  as 
the  benchmark  interest  rate  the  highest 
lending  rate  applicable  to  firms  in 
Belgium,  plus  an  amount  equal  to  12 
percent  of  the  country’s  prime  rate.  See, 
Final  Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail.  Except 
Light  Rail,  from  Canada,  (54  FR  31991, 
August  3. 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department’s 
Proposed  Rules. 

Because  petitioners  had  no 
information  on  the  terms  of  these  loans, 
we  assumed,  as  an  adverse  assumption, 
that  the  SNSN  loans  to  Cockerill  carried 
the  interest  rates  applicable  to  preferred 
SNQ  customers.  These  rates  were  lower 
than  our  benchmark  interest  rate,  which 
was  adjusted  to  take  into  account  the 
fact  that  Cockerill  was  preliminarily 
found  to  be  uncreditworthy.  Therefore, 
because  these  loans  are  limited  to  a 
specific  group  of  industries  and  are  on 
terms  inconsistent  with  commercial 
considerations,  we  have  preliminarily 
found  them  to  be  coxmtervailable. 

To  calculate  the  benefit  from  SNSN 
loans,  we  have  assumed  that  the  loans 
outstanding  in  1986  were  approved  in 
that  year  and  that  the  1987  loan  was 
approved  in  1987.  We  then  compared 
Co^erill’s  interest  costs  on  the  SNSN 
loans  to  the  costs  that  would  have 
incurred  from  the  benchmark  loans  and 
calculated  the  cost  savings  conferred  by 
the  SNSN  loans  in  each  year  that  they 
were  outstanding  based  on  a  term  of  10 
years,  the  t)rpical  long-term  loan  term. 
We  then  calculated  the  present  value  of 
each  of  these  amounts  as  of  the  time  the 
loan  was  received  and,  using  the 
imcreditworthy  benchmark  rate  as  the 
discount  rate,  we  allocated  the  total  of 
the  present  values  over  the  life  of  the 
loan.  Finally,  we  divided  the  portion 
allocated  to  the  POI  by  total  sales  during 
the  POI.  Using  the  calculation 
methodology  described  in  the  "Analysis 
of  Programs’’  section  of  this  notice,  we 
calculated  net.  ad  valorem  subsidies  of 
0.03  percent  for  all  classes  or  kinds  of 
merchandise.  As  stated  earlier,  Cockerill 
has  significfmtly  different  aggregate 
benefits. 

12.  FSNW  Loan  to  Cockerill 

In  1989,  according  to  Petitioners,  after 
the  convNsion  of  large  amounts  of 
FSNW  loans  to  equity,  FSNW  made  a 
new  loan  to  Cockerill  Sambre  in  the 


amount  of  BF  158  million  to  finance 
investments  in  accordance  with  the 
Gandois  Plan.  Therefore,  Petitioners 
maintain  that  any  coiintervailable 
benefits  derived  from  this  loan  are 
selective  not  only  because  FSNW  is  a 
regional  governmental  entity  created  to 
assist  the  restructuring  of  selected 
industries,  but  also  beirause  the  Gandois 
Plan  was  adopted  to  aid  the  steel 
industry  specifically. 

Cockerill  did  not  respond  to  our 
countervailing  duty  questionnaire. 
Therefore,  we  are  using  information 
from  petitioners  as  best  information 
available  for  Cockerill’s  FSNW  loans. 
Petitioners  cite  the  benefit  found  in 
Belgian  Steel  for  FSNW  loans  to 
Cockerill  as  best  information  available. 
Therefore,  we  have  used  the 
countervailing  duty  rate  on  FSNW  loans 
to  Cockerill  firam  Belgian  Steel  to 
measure  the  benefit  to  Cockerill.  Using 
the  calculation  methodology  described 
in  the  “Analysis  of  Programs’’  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  0.03  percent  for  all 
classes  or  kinds  of  merchandise.  As 
stated  earlier,  Cockerill  has  significantly 
different  aggregate  benefits. 

13.  Government-Guaranteed  Loans 
Government  loan  guarantees  issued 

{mrsuant  to  the  economic  expansion 
aws  of  either  1959  and  1970  were 
received  by  Fabfer,  Clabecq,  and  Sidmar 
on  SNCI  loans  and,  in  the  case  of 
Clabecq,  also  on  Belfin  loans  which 
were  outstemding  during  the  POI.  With 
respect  to  guarantees  under  the  1959 
Law,  we  have  previously  determined 
these  to  be  not  countervailable.  See 
Belgian  Steel.  We  have  no  new  evidence 
to  cause  us  to  reconsider  this 
determination.  ’Therefore,  we  conclude 
that  1959  guarantees  are  not 
coimtervailable. 

A  countervailable  benefit  exists  with 
respect  to  government  loan  guarantees 
to  the  extent  that  the  fees  paid  to  the 
government  for  the  guarantee  are  less 
than  the  fee  paid  for  a  comparable 
commercial  guarantee,  or  if  the  amount 
paid  by  the  firm  for  the  gueiranteed  loan 
is  less  than  what  it  would  otherwise 
have  paid  for  benchmark  financing.  In 
this  instance,  because  we  are 
countervailing  all  SNQ  loans  to  the 
steel  producers  under  investigation,  any 
benefit  arising  from  the  guarantees 
would  already  be  captured.  With  respect 
to  guarantees  received  pursuant  to  the 
1970  Law,  we  are  coimtervailing  the 
interest  savings  on  SNQ  loans  given 
pursuant  to  steel  restructuring  programs 
and  the  Belfin  loan  to  Clabecq.  Our 
measurement  of  the  benefits  on  those 
loans  would  capture  any  benefit  arising 
from  the  guarantee. 


14.  Exemption  From  Real  Estate  Taxes 

Assets  acquired  through  investments 

financed  in  part  under  the  1970  Law 
may  be  exempted  from  real  estate  tax  for 
up  to  five  years,  depending  on  the 
extent  to  which  objectives  of  the  1970 
Law  are  achieved.  The  exemption  is 
available  only  in  certain  areas  and  to 
companies  receiving  benefits  under  the 
1970  Law. 

Fabfer  received  benefits  under  this 
program  but  not  during  the  POI.  Sidmar 
and  Cockerill  did  receive  benefits 
during  the  POI.  As  recommended  by 
petitioners,  we  are  using  information 
from  Belgian  Steel  as  best  information 
available  in  determining  to  what  extent 
Cockerill  benefitted  from  the  real  estate 
tax  exemption.  Based  on  that  case,  we 
preliminarily  determine  that  Cockerill 
benefitted  from  this  program  and  that 
the  net  subsidy  is  0.22  percent  nd 
valorem  for  all  classes  or  kinds  of 
merchandise. 

For  Sidmar,  we  treated  the  tax  savings 
as  a  recurring  benefit  and  divided  it  by 
total  sales  during  the  POI.  Using  the 
calculation  methodology  described  in 
the  "Analysis  of  Programs”  section  of 
this  notice,  we  calculated  net,  ad 
valorem  subsidies  of  less  than  0.001 
percent  for  certain  cut-to-length  plate 
and  hot-rolled  carbon  steel  flat  products 
and  0.002  percent  for  cold-rolled  carbon 
steel  flat  products. 

15.  Exemption  from  the  Capital 
Registration  Tax 

Assets  acquired  by  companies 
through  investments  made  under  the 
1970  Law  may  be  exempted  from  the 
one  percent  capital  registration  tax.  (In 
1986,  the  capi^  registration  tax  was 
reduced  to  0.50  percent.)  None  of  the 
responding  companies  reported  using 
this  program.  However,  with  respect  to 
Cockerill,  we  found  the  exemption  to  be 
countervailable  in  Belgian  Steel  and  that 
Cockerill’s  benefit  from  the  registration 
tax  exemption  amounted  to  0.40 
percent.  'Therefore,  as  best  information 
available  in  this  investigation,  we  are 
using  the  0.40  percent  rate  from  Belgian 
Steel,  which  is  the  rate  proposed  by 
petitioners. 

In  Belgian  Steel,  we  treated  the  tax 
savings  as  a  grant  and  expensed  it  in  the 
year  of  receipt.  The  entire  amount  of  the 
savings  was  allocated  over  the  total 
sales  of  all  products.  'Therefore,  we 
preliminarily  determine  the  benefit  in 
these  investigations  to  be  0.40  percent 
ad  valorem  for  all  classes  or  kinds  of 
merchandise. 

1 6.  ECSC  Article  54  Loans  and  Loan 
Guarantees 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
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piiichasing  new  equipment  or  financing 
modernization.  The  EC  stated  that 
Article  54  loans  are  direct  loans  from 
the  Commission  and  that  the  funds  are 
loaned  at  a  slightly  higher  rate  than  that 
at  which  the  Commission  obtained  them 
in  order  to  cover  its  costs.  According  to 
the  EC  Response,  the  Commission  has 
this  program  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  these  loans.  These  loans 
are  only  available  to  the  iron  and  steel 
industry. 

We  prehminarily  determine  that  this 
program  is  limited  to  the  iron  and  steel 
industry.  Therefore,  these  loans  are 
covmtervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

Sidmar,  Clabecq.  and  Fabfer  did  not 
benefit  from  this  program  during  the 
POL  However,  the  EC  indicated  that 
Cockerill  had  Article  54  loans 
outstanding  in  1991.  As  proposed  by 
petitioners,  we  are  using  the 
countervailing  duty  rate  from  Belgian 
Steel  for  this  program.  Therefore,  we 
found  a  countervailable  benefit  to 
Cockerill  of  0.036  percent  ad  valorem 
for  all  classes  or  kinds  of  merchandise. 

1 7.  ECSC  Redeployment  Aid 

Under  Article  56  (2)(b]  of  the  ECSC 
Treaty,  individuals  employed  in  the 
coal  and  steel  industry  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
for  workers  affected  by  restructuring 
measmes,  particularly  as  workers 
withdraw  from  the  labor  market  into 
early  retirement  or  are  forced  into 
unemployment.  The  ECSC  disburses 
assistance  imder  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  steel  workers 
under  Article  56(2)(b).  Funds  for  the 
ECSC  portion  of  these  payments  are 
from  the  ECSC  Operational  Budget, 
made  up  entirely  of  levies  on  ECSC 
companies. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
Operational  Budget,  we  preliminarily 
determine  that  the  portion  of  payments 
provided  by  the  ECSC,  i.e.,  50  percent, 
to  be  not  countervailable.  However,  to 
the  extent  that  their  payments  relieve 
companies  of  obligations  they  would 
otherwise  incur,  we  preliminarily 
determine  coimtervailing  the  matching 
contributions  by  Member  State 
governments.  Moreover,  we 
preliminarily  determine  that  matching 
contributions  by  Member  State 
governments  be  treated  as  recurring 
grants  because  the  program  is  one  under 
which  recipients  can  expect  to  receive 


benefits  on  an  ongoing  basis  year  after 
year.  Therefore,  we  preliminarily 
determine  countervailing  Member  State 
payments  under  this  program  received 
in  1991. 

According  to  the  responses,  Sidmar, 
Fabfer,  and  Clabecq  received  no 
redeployment  aid  during  the  POL  For 
Cockerill,  petitioners  provided 
information  in  the  petition  regarding 
Cockerill’s  benefits  under  this  program. 
On  this  basis,  we  have  preliminarily 
determined  that  Cockerill  has  received 
countervailable  benefits  in  the  amount 
of  0.01  percent  ad  valorem  for  all 
classes  or  kinds  of  merchandise. 

18.  Other  Loans  Reported  by  Clabecq 

In  the  interest  of  completeness, 
Clabecq  reported  four  additional  loans 
in  responding  to  our  questionnaire 
regarding  “other  loans.”  Two  of  these 
loans  were  received  from  the  Belgian 
Office  of  External  Commerce,  one  in 
1980  and  the  second  in  1983,  for  the 
purpose  of  defi^ying  expenses  incurred 
as  a  result  of  the  U.S.  antidumping 
proceeding  in  1982.  Clabecq  paid  no 
interest  on  these  loans  nor  was  the 
company  required  to  repay  the 
principal. 

Because  these  loans  appear  to  have 
been  limited  to  a  specific  enterprise,  or 
industry  or  group  of  enterprises  or 
industries,  and  were  forgiven,  we 
preliminarily  determine  them  to  be 
countervailable  nonrecurring  grants.  For 
the  reasons  stated  in  the  “Analysis  of 
Programs”  section,  we  expensed  the 
grants  to  Claqecq  in  the  year  of  receipt. 
Thus,  no  benefit  was  realized  during  the 
POL 

The  third  loan  reported  by  Clabecq 
was  for  investment  necessary  to  enable 
the  company  to  comply  with  the 
provisions  of  the  Clean  Water  Act.  This 
loan  is  treated  in  the  section  of  this 
notice  entitled  “Ecological  Incentives.” 
The  fourth  loan  was  for  employee 
vacations  and  was  not  a  loan  received 
from  the  GOB  or  at  the  direction  of  the 
GOB.  Therefore,  we  have  not 
countervailed  this  loan. 

B.  Programs  Preliminary  Determined 
To  Be  Not  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Belgium  of  certain  steel  products 
under  the  following  programs: 

1.  Interest  Subsidies  Under  the 
Economic  Expansion  Law  of  1970  (the 
1970  Law) 

Firms  located  in  certain  regions  may 
receive  interest  reductions  or  interest 
rebates  under  the  1970  Law.  Sidmar 
received  interest  rebates  on  several 


loans  received  and  repaid  prior  to  the 
POL  Because  Sidmar  knew  at  the  time 
the  loans  were  received  that  its  interest 
costs  over  the  life  of  the  loan  would  be 
reduced  by  interest  subsidies  provided , 
imder  the  1970  Law,  we  are  treating 
these  interest  subsidies  as  we  would 
treat  a  reduced  rate  loan.  Consequently, 
since  these  loans  were  not  outstanding 
during  the  POI,  we  preliminarily 
determine  that  the  interest  subsidy  was 
not  used  during  the  POL 

2.  Interest  Rate  Subsidies  Provided  by 

Copromex 

3.  Employment  Premiums 

4.  Short-term  Export  Credit 

5.  Exemption  of  Corporate  Income  Tax 
The  1970  Law  allows  for  a 

preferential  exemption  of  payment  of 
corporate  income  tax  on  grants  received 
under  the  1970  Law.  Grants  used  for 
investment  in  tangible  or  intangible 
assets  are  exempt  from  corporate 
income  tax  in  the  fiscal  year  in  which 
they  are  received.  None  of  the 
companies  imder  investigation  used  this 
exemption  on  the  income  tax  return 
filed  during  the  POL 

6.  Accelerated  Depreciation 

7.  European  Investment  Bank  Loans  and 

Loan  Guarantees 

8.  New  Community  Instrument  Loans 
O.ERDFAid 

10.  ECSC  Interest  Rebates  under  Article 
54 

1 1.  ECSC  Conversion  Loans  under 
Article  56 

12.  Cancellation  of  Equity 

In  1983, 1985,  and  1987,  Cockerill 
extinguished  BF  60.26  billion  in  equity. 
The  1983  reduction  of  BF  36  billion 
brought  the  company’s  capital  to  the 
minimum  legal  requirement.  The  equity 
cancellations  in  1985  and  1987  efiected 
reductions  in  capital  infused  in  1983 
and  later  years.  In  fiscal  year  1988, 
Clabecq  r^uced  its  Paid-In'Capital 
account  by  BF  770  million  which 
corresponded  to  a  partial  amortization 
of  Clabecq’s  reported  loss.  With  respect 
to  equity  cancellations,  we  have 
determined  that  it  is  at  the  time  that  the 
infusions  of  equity  to  the  company 
occurred  that  the  benefit  was  realized. 
Because  the  equity  methodology  does 
not  recognize  the  subsequent 
performance  of  the  company  receiving 
the  equity  investment  and  treats  the 
equity  investment  as  a  grant,  the  later 
write-off  of  the  equity  is  irrelevant. 
Therefore,  we  have  not  countervailed 
the  benefit  at  the  point  of  cancellation 
and  find  this  program  to  be  not  used. 

C  Programs  Preliminarily  Determined 
Not  To  Exist 

We  preliminarily  determine  that  the 
following  programs  do  not  exist: 
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1.  Other  Loans  to  Clabecq  on  Terms 
Inconsistent  with  Commercial 
Considerations 

By  fiscal  year  end  June  30, 1982, 
Clabecq's  long-term  debt  had  increased 
by  BF  398  million  over  the  preceding 
year.  Petitioners  alleged  that  these  loans 
were  most  probably  on  terms 
inconsistent  with  commercial 
considerations  because  a  government- 
imposed  debt  moratorium  had  been  in 
effect  during  that  year.  We  learned  firom 
Clabecq's  response  that  the  increase 
cited  by  petitioners  was  due  to  SNCI 
loans  received  by  Clabecq.  All  of  these 
loans  were  reported  by  the  company 
and  are  treated  in  the  notice  section 
entitled  "SNCI  Loans.” 

Tax  Advantages  for  Clabecq,  Boel  and 
Fabfer 

Petitioners  alleged  that  Clabecq,  Boel, 
and  Fabfer  benefitted  from  tax 
advantages  which  were  investigated  in 
1982  by  the  European  Commission.  We 
have  already  covered  these  tax 
advantages  in  the  sections  of  this  notice 
dealing  with  the  various  types  of  tax 
exemptions.  See  the  sections  of  this 
notice  entitled  "Exemption  from  Income 
Tax  on  Grants,"  “Accelerated 
Depreciation,”  "Real  Estate  Tax,”  and 
"Capital  Registration  Tax.” 

D.  Programs  Which  Require  Further 
Information 

On  October  16, 1992,  petitioners 
submitted  additional  allegations  in 
these  investigations.  On  October  23, 
1992,  we  sent  out  supplemental 
questionnaires  on  these  allegations  to 
respondents.  Respondents  filed  their 
responses  with  the  Department  on 
November  6, 1992.  Because  we  have  not 
had  sufficient  time  to  analyze  these 
responses,  we  are  not  making  a 
preliminary  determination  on  the 
following  allegations: 

1.  Interest  Bate  Subsidies  to  Clabecq 

under  the  Gandois  Plan 

2.  Redemption  of  Sidmar  Preferred 

Stock 

3.  ECSC  Subsidies  to  Sidmar 
Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Belgium,  which  are  entered  or 
withdrawn  horn  warehouse,  for 
consumption  on  or  after  the  date  of  the 


publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Hot-Rolled  Carbon  Steel  Fiat 
Products 

Country- Wide  Rate . 4.89  percent 

Cockerill . 30.08  percent 

Certain  Cold-RoUed  Carbon  Steel  Flat 
Products 

Country-Wide  Rate . 4.83  percent 

Cockerill . 30.22  percent 

Certain  Cut-To-Length  Carbon  Steel  Plate 

Country-Wide  Rate . 8.48  percent 

Cockerill . 30.08  percent 

Fabfer . 1.38  percent 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-^99, 14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  section  703(f) 


and  705(d)  of  the  Act  (19  U.S.C. 

1671b(f)). 

Dated;  November  27. 1992. 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration, 

Appendix  1 

Scope  of  the  Investigations 
The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  thrM  separate 
"classes  or  kinds”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil  in  the 
scope  of  the  certain  hot-rolled  carbon  steel 
flat  products  investigation  and  the  certain 
cold-rolled  carbon  steel  flat  products 
investigation.  We  are  considering  these 
comments  and  will  address  this  issue  at  the 
final  determinations. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  Include  hot-rolled  carbon 
steel  flat  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetallic 
substances,  in  coils,  or  in  straight  lengths 
which  are  less  than  4.75  millimeters  in 
thickness  and  of  a  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7208.11.0000,  7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000,  7208.14.5000, 

7208.21.1000,  7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.1000,  7208.23.5030, 

7208.23.5090,  7208.24.1000,  7208.24.5030, 

7208.24.5090,  7208.34.1000,  7208.34.5000, 

7208.35.1000,  7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090,  7211.29.1000, 
7211.29.3000,  7211.29.5000,  7211.29.7030, 
7211.29.7060,  7211.29.7090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
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7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Cut-to-Length  Carbon  Steel  Plate 
These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  foces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square]  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7208.31.0000,  7208.32.0000, 

7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

(FR  Doc.  92-29500  Filed  12-7-92;  8:45  am] 
BOUNO  CODE  3610-08-M 


[C-580-618] 

Preliminary  Affirmative  Countervailing 
Duty  Determinatione  and  Alignment  of 
Rnal  Countervailing  Duty 
Determinatione  with  Final  Antidumping 
Duty  Determinatione:  Certain  Steel 
Products  from  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  U.S. 
Department  of  Commerce,  room  3099, 
14&  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-4794  or  482-4733, 
respectively. 


Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tarifi  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice.  On 
November  24, 1992,  in  accordance  with 
section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
coimtervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aligning 
these  final  determinations.  Therefore, 
the  final  coimtervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questioimaire  to  the  Government  of 
Korea  (GOK).  On  August  20, 1992,  we 
received  a  partial  response  from  the 
GOK  indicating  the  proper  responding 
companies  in  these  investigations. 

On  October  2-8, 1992,  we  received 
responses  from  the  GOK,  respondent 
steel  producers  POSCO,  Union,  Dongbu, 
and  Dongkuk,  and  respondent  trading 
companies  Daewoo,  Dongbu 
Corporation,  Dongkuk  Industries, 
Hyosung,  Hyundai,  Keoyang,  Samsung, 
Ssangyong,  and  Sunkyong.  See  the 
Respondents  section,  below,  for  a  list  of 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations.  On  October  21, 1992,  we 
issued  a  supplemental/deficiency 
questionnaire  to  respondents.  We 
received  responses  to  this  questionnaire 
on  November  5, 1992.  On  October  30, 
1992,  we  requested  responses  from 
certain  producers  and  sellers  of  the 
subject  merchandise  that  are  related  to 
the  companies  under  investigation.  We 
received  these  responses  on  November 
13, 1992.  We  are  not  considering  these 
related  companies  for  the  purposes  of 
this  preliminary  determination,  but  will 
include  them  in  our  final  determination. 


Scope  of  Investigatioiis 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constitute  the  following  four 
separate  “classes  or  kinds”  of 
merchandise,  as  found  in  Appendix  1  to 
this  notice: 

(1)  Certain  hot-rolled  carbon  steel  flat 
products, 

(2)  Certain  cold-rolled  carbon  steel 
fiat  products, 

(3)  Certain  corrosion-resistant  steel 
fiat  products,  and 

(4)  Certain  cut-to-length  carbon  steel 
plate. 

Injury  Test 

Because  Korea  is  a  “country  under  the 
Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
Intemationd  Trade  Commission  (TTC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Korea  of  the  subject  merchandise 
(57  FR  38064,  August  21, 1992). 

Respondents 

The  GOK  is  a  respondent  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  the  selected  respondent 
companies  for  each  class  or  kind  of 
mer^andise  subject  to  these 
investigations: 

Certain  Hot-Rolled  Carbon  Steel  Flat 

Products:  POSCO 

Certain  Cold-Rolled  Carbon  Steel  Flat 

Products:  POSCO,  Union  and  Dongbu 
Certain  Corrosion-Resistant  Carbon  Steel  Flat 

Products:  POSCO,  Union  and  Dongbu 
Certain  Cut-To-Lan^  Carbon  Steel  Plate: 

POSCO  and  Dongkuk 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI)),  is  1991. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  ot  kind 
of  merdiandise,  to  the  United  States. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  merdiandise. 
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Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country* 
%vide  rate  for  all  programs.  There  were 
no  cases  where  the  rate  for  a  particular 
company  was  significantly  difierent 
from  the  country-wide  rate. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
uestionnalres,  we  preliminarily 
etermine  the  following: 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  Jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specifidty).  See  10  U.S.C.  1677(5)(B).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  TO 
23366  (^y  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  confe^ng 
benefits  imder  a  program. 

See  also  Final  Amnnative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada  57  FR  22570  (May  28. 1992). 

Equityworthiness 

Petitioners  have  alleged  that  POSCO 
was  unequityworthy  during  1978-80, 
and,  therefore,  that  equity  infusions 
received  during  those  years  were 
inconsistent  with  commercial 
considerations.  *1110  Department  has 
previously  ruled  that  POSCO  was 
unec^ityworthy  during  these  years.  See, 
Final  Affirmative  Countervailing-Duty 
Determination:  Cold-Rolled  Car&)n 
Steel  Flat  Products  from  Korea,  49  FR 
47284  (1984)  ("Flat  Products^’).  The 


respondents  have  not  challenged  this 
finding.  Accordingly,  we  will  adhere  to 
the  1984  determination  concerning  the 
unequityworthlness  of  POSCO  during 
these  years. 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RORS  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  imequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequity  worthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  ofiset  the  benefit 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  efiect  of  past  or 
current  subsidies.  ’Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  firom 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  Uie 
rate  of  return  against  an  equity  offier 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  yeeu  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grant 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 


and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodology 
Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  fim’s  total  or  expmt  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affinnative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway  (Salmon  from  Norway).  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring.  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  ^is 
from  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
10041  (March  24. 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recmring  TOm  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules.)  ’Therefcre,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see, 

§  3S5.49(b)(3)  of  the  Propos^  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see 
§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  For  the  discoimt  rate  used  in 
these  calculations,  we  used,  whenever 

fiossible,  each  company’s  actual  cost  for 
ong-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowii^  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 
was  uncreditworthy  in  the  year  in 
which  the  grant  was  approved,  we 
added  a  ri^  premium  to  the  benchmark 
interest  rate  in  accordance  with 
§  355.44(b)(6)(iv)  the  Proposed  Rules. 

A.  PFOgrams  Preliminarily  Determined 
To  Be  Countervailable 
We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products  under  the  following  programs: 
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1.  Government  Equity  Infusions  in 
I*OSCO 

Petitioners  allege  that  in  1978  and 
1980  the  Government  of  Korea  provided 
equity  to  POSCO  on  terms  inconsistent 
with  commercial  considerations. 

Government  equity  infusions  bestow  a 
countervailable  benefit  when  they  occur 
on  terms  inconsistent  with  commercial 
considerations.  See  §  355.44(e)  of  the 
Proposed  Rules.  In  1984,  we  determined 
that  POSCO  was  imequityworthy,  i.e., 
not  a  reasonable  commercial 
investment,  during  1978  and  1980.  See, 
Flat  Products  at  47286.  Neither  POSCO 
nor  the  Government  of  Korea  contests 
the  Department’s  previous 
determination.  Because  we  determined 
previously  that  POSCO  was 
unequityworthy  in  these  years  and 
because  there  is  no  new  information  to 
repudiate  this  determination,  we 
preliminarily  determine  that  POSCO 
was  unequityworthy  during  1978  and 
1980.  As  such,  we  preliminarily 
determine  that  the  1978  and  1980  equity 
infusions  from  the  Government  of 
Korea,  through  the  Ministry  of  Finance 
and  the  Korea  Development  Bank, 
bestow  a  countervailable  benefit  on 
POSCO. 

To  calculate  the  benefit,  we  used  the 
grant  methodology  as  described  in 
§  355.49(b)(1)  of  the  Department’s 
Proposed  Rules.  As  the  discount  rate, 
we  used  POSCO’s  cost  of  long-term, 
fixed-rate  debt,  described  in  the  loan 
section  below.  We  then  divided  the 
benefit  attributable  to  the  POI  by 
POSCO’s  total  sales.  On  this  basis,  we 
calculated  estimated  net  ad  valorem 
subsidies  of  0.16  percent  for  certain  hot- 
rolled  carbon  steel  products.  0.13 
percent  for  certain  cold-rolled  carbon 
steel  products,  0.10  percent  for  certain 
carbon  steel  cut-to-length  plate,  and 
C.07  percent  for  certain  corrosion- 
resistant  carbon  steel  products. 

2.  Loans  Inconsistent  with  Commercial 
Considerations 

Petitioners  allege  that  government- 
owned  or  -controlled  banks  and  other 
financial  institutions  have  selectively 
directed  credit  to  the  steel  industry  on 
terms  that  are  inconsistent  with 
commercial  considerations.  According 
to  the  allegation,  this  benefit  is 
conferred  through  a  disproportionately 
high  volume  of  loans  to  the  steel 
industry  at  rates  that  are  substantially 
below  Korea’s  generally  available 
commercial  interest  rates. 

According  to  respondents,  there  is  no 
government  direction,  control, 
regulation  or  involvement  in  the 
distribution  of  funds  or  the  assumption 
of  interest  on  loans  to  the  steel  industry. 


with  the  exception  of  the  allocation  of 
funds  to  small  and  medium  enterprises. 
’The  GOK  states  that  its  role  is  limited 
to  the  execution  of  nation-wide 
financial  policies  to  control  Korea’s 
inflation  and  promote  investment. 

With  respect  to  this  allegation,  we  are 
investigating  whether  the  GOK  directs 
commercial  banks  and/or  other  Korean 
lending  institutions  to  extend  credit  to 
the  steel  industry  at  preferential  rates,  or 
on  terms  or  in  quantities  that  otherwise 
demonstrate  preferential  treatment  of 
this  sector. 

The  following  institutions  play  a 
significant  role  in  the  extension  of  credit 
in  the  Korean  economy: 

a.  Bank  of  Korea 

The  Bank  of  Korea  (BOK)  performs 
the  typical  functions  of  a  central  bank, 

.  serving  as  issuer  of  bank  notes  and 
coins,  banker  to  the  banking  sector, 
banker  to  the  government,  controller  of 
the  money  supply,  and  supervisor  of 
banking  operations  under  the 
instructions  of  the  Monetary  Board,  its 
policy-making  organ.  The  Bank  has  the 
authority  to  set  maximum  interest  rates 
on  deposits  and  loans  of  banking 
institutions  and  to  control  the  volume  of 
bank  credit  directly  in  periods  of 
pronounced  monetary  expansion. 
Respondents  assert  that  since  1982, 
direct  credit  control  through  credit 
ceilings  for  individual  banks  was 
replaced  by  an  indirect  control  system 
that  relied  more  on  open  market 
operations  and  reserve  requirements. 

b.  Development  Institutions 

Korean  Development  Bank — The 

Korea  Development  Bank  (KDB)  was 
created  by  the  Korea  Development  Bank 
Act  in  1954  with  capital  wholly 
subscribed  by  the  government.  The 
original  purpose  was  to  finance 
industrial  and  agricultural  projects 
necessary  for  economic  rehabilitation. 
The  KDB  has  traditionally  supported  the 
development  of  export  industries  and  of 
heavy  and  chemical  industries, 
including  the  steel  industry.  Its  major 
financial  activities  are:  (1)  Medium-  and 
long-term  loans  (more  than  one  year 
maturity);  (2)  investment  in  the  form  of 
underwriting  of  corporate  bonds  and 
stock,  and  (3)  loan  payment  guarantees 
to  help  finance  industrial  projects. 

Export-Import  Bank  of  Korea — The 
Export-Import  Bank  of  Korea  was 
created  in  1976  under  the  authority  of 
the  Export-Import  Bank  of  Korea  Act. 
The  Er^ort-Import  Bank  finances 
exports  of  capital  goods,  provides 
technical  services  and  overseas 
investments,  and  extends  credit  to 
foreign  governments  and  others  for 
importing  goods  and  technical  services 


for  Korea.  Respondents  have  stated  that 
the  Export-Import  Bank  does  not  extend 
export  financing  for  the  export  of  the 
subject  merchandise. 

c.  Commercial  Banks 

Commercial  banks  are  deposit  money 
banking  institutions  established  and 
operated  according  to  the  provisions  of 
the  General  Banking  Act  as  well  as  to 
orders,  instructions,  and  regulations 
issued  by  the  Monetary  Bo^  under  the 
Bank  of  Korea  Act.  Significant 
commercial  banks  include  Cho  Hung 
Bank,  Commercial  Bank  of  Korea,  Korea 
First  Bank.  Hanil  Bank,  and  the  Bank  of 
Seoul  &  Trust  Co. 

d.  Specialized  Banks 

In  the  early  1960s  through  the  1980s. 
the  GOK  int^uced  "specialized 
banks’’  to  facilitate  financial  support  for 
underdeveloped  or  strategically 
important  sectors,  including  the  Small  & 
Medium  Industry  Bank  (renamed  the 
Industrial  Bank  of  Korea  in  1987), 
Citizens  National  Bank,  and  Korea 
Housing  Bank.  Specialized  banks,  like 
commercial  banks,  function  as  deposit 
money  banks. 

3.  Foreign  Banks 

Beginning  in  the  19608,  foreign  banks 
were  allowed  to  open  branch  offices  in 
Korea.  As  of  June,  1990,  there  were  67 
foreign  bank  branches,  including  23 
U.S.,  14  Japanese,  5  British,  and  7 
French  banks. 

f.  Non-bank  Financial  Institutions 

Nonbank  financial  institutions 
(NBFIs)  consist  of  savings  institutions 
including  the  trust  accoimts  of  banking 
institutions,  mutual  savings  and  finance 
companies,  credit  unions,  mutual  credit 
facilities,  and  postal  savings;  investment 
companies  comprising  investment  and 
finance  companies  and  merchant 
banking  corporations;  and  life  insurance 
companies.  Bank  of  Korea,  Financial 
System  in  Korea,  December  1990,  at  55. 
(The  BOK  also  includes  development 
institutions,  discussed  above,  in  this 
category.) 

NBFIs  were  introduced  in  the  1970s 
and  experienced  rapid  growth 
throughout  the  1980s.  In  its  response, 
the  GOK  cited  the  same  BOK 
publication  (at  64):  "Investment  and 
finance  companies  were  first  established 
in  1972  with  the  promulgation  of  the 
Short-term  Financing  Business  Act,  to 
develop  money  markets  and  to  attract 
funds  from  the  curb  market.”  GOK 
October  8, 1992  response  at  30.  The 
BOK  also  reports  that  business  sector 
bank  borrowings  declined  from  38 
percent  of  total  borrowings  in  the  first 
half  of  the  1970s  to  25  percent  in  the 
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latter  half  of  the  19808,  and  that 
business  sector  borrowing  horn  NBFIs 
increased  from  18  percent  in  the  first 
half  of  the  1970s  to  26  percent  in  the 
first  half  of  the  1980s  before  declining 
to  19  percent  in  the  latter  half  of  the 
1980s.  Financial  System  in  Korea  at  102. 

There  are  three  primary  issues  that 
must  be  analyzed  in  order  to  determine 
if  the  steel  industry  has  received 
medium-  and  long-term  credit  that 
constitutes  a  countervailable  subsidy: 

(1)  Whether  the  GOK  controls,  either 
directly  or  indirectly,  the  lending 
institutions  in  Korea  or  their  lending 
policies; 

(2)  Whether  the  loans  were  provided 
to  the  steel  industry  on  a  selective  basis; 
and 

(3)  Whether  the  provision  of  the  loans 
resulted  in  a  countervailable  benefit 

Government  Control  of  the  Korean 
Financial  System 

In  our  original  and  supplemental 
questionnaires,  we  asked  the  GOK  and 
respondent  steel  companies  a  number  of 
questions  regarding  the  extent  to  which 
the  GOK  controls  the  lending  practices 
of  the  institutions  discussed  above. 
Statements  made  by  the  GOK  and 
respondent  companies  concerning  this 
question  have  displayed  a  lack  of 
internal  consistency  within  the 
responses  and  in  comparison  with 
statements  made  by  the  GOK  and 
re^ondents  in  other  contexts. 

(^vemment  control  is  not  an  issue  for 
loans  that  were  issued  pursuant  to  GOK 
programs,  e.g..  Export  Industry  Facility 
Loans,  Special  Facility  Loans,  which  are 
provided  by  the  government-owned 
specialized  banks  and  development 
banks.  It  is  self-evident  that  the  GOK 
regulates  these  sources  of  funds  and 
determines  which  companies  or 
individuals  are  eligible  to  receive  loans 
from  these  programs. 

Regarding  other  sources  of  funds,  the 
GOK  originally  maintained  that  “ln]o 
acts,  government  directives  or  programs 
exist  to  direct  credit  to  strategic 
industries.”  GOK  response  at  19. 
However,  the  Korea  Development  Bank 
Act,  a  copy  of  which  was  provided  in 
an  attachment  to  the  original  GOK 
response,  specifically  instructs  the 
Korea  Development  Bank  to  lend  to  the 
Iron  and  Steel  Industry  when  loans  are 
not  readily  available  from  other 
financial  institutions  in  Korea. 

Moreover,  a  prospectus  filed  by  POSCO 
with  the  U.S.  Securities  and  Exchange 
Commission  in  1992  conflicts  with  &e 
above  statement  by  the  GOK.  The 
prospectus  maintains  that  ”(e]conomic, 
financial,  and  business  priorities  can  be 
influenced  by  the  Government  through 
its  control  of  approvals  and  licenses  and 


through  the  allocation  of  credit*’ 

POSra  SEC  Prospectus  at  A-2 
(emphasis  added). 

Tne  GOK  further  stated  in  its  original 
response  that  direction  of  credit  to  small 
ana  medium  enterprises  is  “the  only 
direction  of  credit  in  the  Korean 
financial  market.”  GOK  response  at  19. 
However,  the  GOK’s  original  response 
also  included  the  BOK’s  1991  Annual 
Aeport,  which  states  at  18,  “*  *  *  the 
Bank  operated  its  rediscount  policy 
with  accent  being  placed  on  the 
restraint  of  lending  to  non¬ 
manufacturing  sectors.”  The  Annual 
Report  also  states,  at  32,  that  the 
expansion  of  loans  and  discounts  by  the 
BOK  to  financial  institutions  was 
“*  *  *  mainly  due  to  the  strengthened 
support  given  to  small  and  medium 
enterprises  and  the  increased  equipment 
loans  to  firms  producing  export  goods  or 
basic  materials  and  parts  for  import- 
substitution.”  Furthermore,  when  asked 
in  the  supplemental  questionnaire  about 
preferential  rediscount  ratios,  the  GOK 
acknowledged  that  it  directs  credit  to 
the  manufacturing  sector  in  preference 
to  service  industries.  GOK  November  5. 
1992  supplemental  response  at  4. 

There  are  additiohal  discrepancies 
between  statements  made  by  the  GOK  in 
its  questionnaire  response  and  a  variety 
of  credible  sources,  including  the 
Korean  government  itself,  concerning 
the  subject  of  GOK  control  over  the 
commercial  banking  system.  Although 
commercial  banks  in  Korea  are 
nominally  private,  there  is  a  substantial 
body  of  evidence  that  suggests  the  GOK 
continues  to  exercise  extensive  control 
over  the  operations  of  these  banks, 
through,  inter  alia,  the  appointment  of 
directors  and  managers  of  the 
commercial  banks,  the  strict  control  of 
interest  rates,  and  the  selection  of 
strategic  industries  to  which  the 
commercial  banks  are  directed  to  lend. 

In  response  to  questions  concerning 
the  extent  of  government  control  over 
the  commercial  banking  system,  the 
GOK  replied,  “The  Korean  government 
does  not  exercise  control  over  the 
appointment  or  dismissal  of  officials  for 
commercial  banking  institutions."  GOK 
response  at  23.  However,  included  in 
the  original  GOK  response  is  the  BOK's 
Financial  System  in  Korea,  which,  in 
explaining  the  rapid  growth  of  NBFIs, 
states,  "A  further  contribution  *  •  • 
has  come  fr'om  the  relatively  higher 
interests  rates  permitted  to  [NBFIsj  and 
greater  degree  of  autonomy  in 
management  compared  with  the 
banking  institutions.”  Financial  System 
in  Korea,  at  55.  Furthermore,  the  Korea 
Development  Institute,  whidi 
petitioners  note  is  administered  by  the 
GOK,  stated  in  May,  1992,  that  the  GOK 


is  still  engaged  in  the  “selection  of  bank 
presidents.”  Korea  Development 
Institute,  “Liberalization  of  Korean 
Financial  Market”,  May  1992,  at  47. 

In  fact,  Korean  law  number  139  (“The 
Bank  Act”),  which,  according  to 
documents  supplied  in  the  GOK 
response  was  last  amended  on 
Deramber  31, 1991,  and  which  applies 
to  “all  banking  institutions  operating  in 
the  Republic  of  Korea,”  provides  the 
GOK’s  Monetary  Board  with  extensive 
authority  over  the  allocation  of  credit, 
including  the  authority  to  disapprove  all 
loans  above  a  specified  amount,  and  the 
ability  to  “fix  and  restrict  a  total  amount 
of  loans  or  guarantee  or  acceptance  of 
obligations”  with  respect  to  a  particular 
business  group. 

The  direct  and  indirect  control 
exerted  by  the  GOK  over  the  commercial 
banking  system  in  Korea  is  further 
confirmed  by  an  independent  report 
published  by  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  which  states  that 
“Control  by  the  (Ministry  of  Finance] 
goes  beyond  the  mere  monitoring  and 
supervisory  functions  usually  exercised 
by  official  bodies  and  has  included 
allocation  of  financial  resources  and 
setting  of  interest  rates.”  OECD, 
Financial  Market  Trends,  number  47, 
October  1990,  at  21.  The  report  further 
states  that,  “Due  to  the  policy  of 
favouring  particular  targeted  sectors,  the 
banks  have  relied  heavily  upon  central 
bank  discounting  facilities;  *  *  *”Id. 
at  22. 

An  independent  report  by  the  World 
Bank  also  confirms  the  role  of  the  GOK 
in  the  allocation  of  credit.  The  report 
states: 

The  promotion  of  the  (heavy  and  chemical 
industries]  sector  was  supported  by  a  broad 
range  of  policy  instruments,  including  import 
protection  and  fiscal  preferences.  But  the 
intervention  which  mattered  most,  and  had 
the  greatest  impact  on  industrial  Incentives 
and  structure,  was  the  allocation  of  credit 
Government  relied  heavily  on  its  control  of 
the  entire  credit  system  and  provided 
“strategic"  indusUdes  preferential  access  at 
substantially  subsidized  rates. 

World  Bank,  Korea:  Managing  the 
Industrial  Transition,  1988,  at  39. 

Although  this  report  goes  on  to  state 
that  the  GOK  began  to  liberalize  the 
financial  system  in  the  1980s.  it 
observes  that  “  •  *  *  large  ^rrowers 
probably  continue  to  have  wider 
borrowing  options,  despite  their  high 
indebtedness,  because  the  banks,  and  by 
extension  the  Government,  became  risk¬ 
sharing  partners  in  the  course  of  the 
1970s  and  have  yet  to  extricate 
themselves,”  and  further, 

“  *  *  *  there  are  lingering  effects  of 
the  distorted  system  of  industrial 
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finance  that  characterized  much  of  the 
1970s.”  Id.  at  54. 

The  GOK  began  to  liberalize  interest 
rates  on  both  commercial  bank  and 
NBFI  lending  on  December  5, 1988. 

GOK  original  response  at  28.  The  BOK’s 
Economic  Statistics  Yearbook  for  1991 
does  not  report  any  interest  rates  after 
that  date,  stating  that  market  interest 
rates  prevailed  ftom  that  point  forward. 
However,  the  BOK’s  1991  Annual 
Report  states  that  interest  rates  are  to  be 
liberalized  incrementally  following  a 
four-stage  plan,  that  the  first  stage  did 
not  begin  imtil  November  21, 1991,  and 
that  the  final  stage  would  not  be 
completed  until  1996.  BOK  Annual 
Report  at  16.  Therefore,  some  sort  of 
government  control  over  interest  rates 
was  in  effect  for  most  forms  of  available 
credit  throughout  the  POI. 

Finally,  petitioners  have  placed  on 
the  record  a  considerable  body  of 
evidence  suggesting  that  the  tendency  in 
Korea  toward  control  by  the  GOK  over 
commercial  banks,  despite  the  well- 
publicized  attempt  at  liberalization  of 
the  banking  system  in  1988,  is 
continuing,  llie  current  head  of  the 
Bank  of  Korea,  Mr.  Cho  Soon,  noted  in 
1991  that  the  Korean  financial  system 
remains  the  area  where  what  he  refers 
to  as  Korea’s  “rigged  price  system” 
remains  most  evident  Department  of 
Treasiiry  Memorandiun,  April  1, 1991, 
at  1.  Numerous  business  journals  have 
reported  on  this  topic.  For  example,  in 
April,  1992,  The  Economist  stated. 
“Officials  at  the  all  powerful  finance 
ministry  tell  bankers  to  whom  they 
should  lend  money.  As  a  result  big  and 
politically  favored  companies  get  their 
loans  at  regulated  rates.”  The 
Economist,  April  4, 1992,  at  100. 

Accordingly,  we  preliminarily 
determine  that  bank  lending  funds 
within  the  Korean  commercial  banking 
system  are  effectively  controlled  by  the 
GOK.  However,  government  control 
over  these  sources  of  funds  is  not  a 
sufficient  reason  to  determine  that 
resources  provided  pursuant  to  these 
programs  are  subsidies  within  the 
meaning  of  the  countervailing  duty  law. 
The  loans  in  question  must  be 
specifically  ducted  to  the  steel 
industry  and  must  provide  a 
countervailable  benefit. 

Selectivity  of  Loans  Provided  to  the 
Steel  Industry 

In  1984,  the  Department  foimd  that 
medium-  and  long-term  loans  were  not 
provided  to  the  iron  and  steel  industry 
on  a  selective  basis.  See,  Final 
Affirmative  Countervailing  Duty 
Determination:  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Korea;  and 
Final  Negative  Countervailing  Duty 


Determination;  Carbon  Steel  Structural 
Shapes  From  Korea,  49  FR  47284,  47289 
(1984)  ["Steel  Products").  In  that 
determination,  we  stated,  “(albsent  a 
finding  that  these  key  or  major 
industries  receive  a  disproportionate 
share  of  the  medium-  and  long-term 
loans  available  in  Korea,  we  cannot 
conclude  that  the  Korean  government  is 
directing  credit  to  the  steel  industry.” 

Id.  (emphasis  added).  In  that  notice,  we 
compared  the  share  of  loans  received  by 
the  basic  metals  sector  (of  which  the 
iron  and  steel  industry  is  the 
predominant  group)  with  the  share  of 
GNP  accounted  for  by  the  steel  industry. 
We  determined  that,  “over  the  last  15 
years,  the  steel  industry  has  accounted 
for  approximately  6  to  13  percent  of 
GNP.  During  the  same  period  the  basic 
metals  sector  *  *  *  received  5  to  8 
percent  of  medium-  and  long-term 
loans.”  Id.  Our  determination  of  non¬ 
selectivity  was  based  in  part  upon  the 
finding  that  the  iron  and  steel  industry 
had  not  received  a  disproportionate 
amount  of  loans. 

In  the  current  investigation 
etitioners  have  asserted,  and  the  GOK 
as  acknowledged,  that  our 
disproportionality  test  in  1984 
significantly  overestimated  the 
percentage  of  GNP/GDP  comprised  by 
the  steel  industry.  GOK  response  at  35. 
The  GOK  has  also  supplied  figvires  that 
demonstrate  that  this  industry  has 
received  a  volume  of  loans  over  the  last 
15  years  that  in  percentage  terms  has 
consistently  remained  two  to  four  times 
higher  than  the  share  accoimted  for  by 
iron  and  steel  in  the  country’s  GDP.  I^e 
fact  that  this  industry  receives  a 
disproportionate  amoimt  of  loans, 
relative  to  its  output  as  a  percentage  of 
GDP,  is  therefore  not  in  dispute. 

The  GOK  and  respondents  argue  that 
this  calculation  does  not  take  into 
account  the  fact  that  certain  industries 
consume  more  fixed  capital  per  unit  of 
output  and  will  therefore  require  more 
loans.  Respondents  compare  the  iron 
and  steel  industry,  which  they  assert 
consumes  a  high  amount  of  fixed  capital 
relative  to  other  industries  and  is 
therefore  a  “capital-intensive”  industry, 
with  the  textiles  industry,  which  they 
maintain  is  not  a  capital-intensive 
industry:  “(Fjor  example,  the  capital/ 
output  ratio  for  steel  is  much  higher 
than  it  is  for  textiles  and  one  should 
expect  more  lending  and  investment  per 
\mit  of  output  for  steel.”  GOK  response 
at  37. 

We  used  the  data  supplied  by 
respondents,  which  was  taken  from 
various  Bank  of  Korea  Economic 
Statistics  Yearbooks  from  1976-1991,  to 
confirm  that  the  iron  and  steel  industry 
consumes  more  fixed  capital  relative  to 


its  share  of  GDP  than  the  textiles 
industry,  and  may  therefore  be 
considered  more  capital-intensive.  We 
also  analyzed  certain  industries,  such  as 
electricity,  gas  and  water,  that  are  more 
capital-intensive  than  the  iron  and  steel 
industry  according  to  the  statistics 
provided  by  the  GOK.  We  then 
compared  the  percentage  of  loans 
received  by  each  industry  to  its  share  of 
GDP. 

Following  the  argument  advanced  by 
the  GOK  and  respondents,  we  would 
expect  to  find  a  positive  correlation 
between  the  capital-intensity  of  an 
indiistry  and  the  amount  of  loans 
received  by  that  industry.  For  instance, 
we  would  expect  the  textiles  industry  to 
receive  a  smaller  percentage  of  loans  in 
proportion  to  its  ware  of  GDP  than  the 
iron  and  steel  industry.  However,  the 
data  supplied  by  the  GOK  failed  to 
demonstrate  conclusively  this 
correlation  between  the  relative  capital- 
intensity  of  an  industry  and  the  amount 
of  loans  it  received  relative  to  its  share 
of  GDP.  Although  certain  capital- 
intensive  industries  received  a  higher 
proportion  of  loans  relative  to  their 
share  of  GDP,  certain  other  industries 
that  were  more  capital-intensive  than 
the  iron  and  steel  industry  received  a 
smaller  proportion  of  loans  to  GDP  and 
vice-versa. 

The  fact  that  the  steel  industry 
receives  a  higher  percentage  of  loans 
than  it  accounts  for  in  GDP  does  not  per 
se  require  a  finding  that  this  indiistry 
has  bwn  provided  with  selective 
treatment.  However,  this  information,  in 
connection  with  other  evidence  that  the 
steel  industry  is  a  favored  industry,  as 
shown  below,  supports  the  allegation 
that  respondents  have  received  selective 
treatment. 

As  discussed,  the  GOK  denies  that  it 
directs  credit  to  any  but  small  and 
medium  enterprises.  However,  funds 
provided  pursuant  to  pro^m  loans 
whose  funds  are  sourced  by  the  KDB  are 
provided  under  the  auspices  of  a 
government  institution  that  is  mandated 
to  provide  the  iron  and  steel  industry 
with  access  to  loans  when  they  are  not 
available  elsewhere  (according  to  the 
KDB  1991  Annual  Report,  the  iron  and 
steel  industry  received  over  20  percent 
of  new  loans  in  1991).  liliis  ensures  that 
the  steel  industry  does  not  have  to  resort 
to  borrowing  from  NBFIs,  where  interest 
rates  are  less  regulated  and  therefore 
higher,  or  the  curb  market,  air  imofficial 
money  market  with  interest  rates 
significantly  above  those  charged  by 
government  lending  institutions  and 
commercial  banks  (see  below). 

The  loan  portfolios  of  the  four 
respondent  steel  companies, 
particularly  POSCO,  speak  for 
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themselves.  The  overwhelming  majority 
of  the  outstanding  long-term  debt  of  the 
four  companies  consists  of  either  highly 
regulated  domestic  funds  (such  as  loans 
from  the  development  institutions, 
specialized  ban^.  and  commercial 
banks)  or  foreign  capital  (which 
generally  bears  much  lower  interest 
rates  than  domestically  available 
capital,  and  to  which,  as  shown  below, 
the  steel  industry  has  been  given 
preferential  access).  There  is  virtually 
no  debt  from  NBFls  or  the  oub 
market — sources  of  domestic  funds  that 
are  either  less  regulated  or  completely 
unregulated  by  the  GOK.  This  is  despite 
the  fact  that,  in  the  economy  at  large, 
borrowings  from  NBFls  increased 
substantially  throughout  the  1980s,  at 
one  point  overtaking  the  amount  of 
commercial  bank  borrowings.  Financial 
System  in  Korea  at  102. 

The  majority  of  the  dealings  that  the 
steel  companies  have  with  the  NBFls  is 
for  purposes  of  underwriting  corporate 
securities.  The  BOK  reports  that  the 
share  of  corporate  bonds  as  a  source  of 
the  business  sector’s  total  external  fund 
raising  increased  dramatically  in  the 
1980s.  Financial  System  in  Korea  at  102. 
However,  the  BOK  also  reports  that  the 
first  stage  of  the  liberalization  of 
corporate  bond  rates  only  began  on 
November  21, 1991.  Annual  Report  at 
18.  Therefore,  along  with  the  rest  of 
their  long-term  debt,  the  overwhelming 
majority  of  the  steel  companies’ 
corporate  securities  outstanding  during 
the  POI  were  subject  to  interest  rate 
ceilings. 

Regarding  the  curb  market,  the  GOK 
reported  that  it  maintains  no  statistics 
on  the  size  or  significance  of  the  curb 
market.  Yet  a  report  published  for  the 
World  Bank  dtes  the  BOK  as  the  soim:e 
for  estimates  of  curb  market  interest 
rates  from  1974  to  1985.  See  petitioners’ 
November  20. 1992  submission,  exhibit 
D-4.  Further,  although  the  Department 
discounted  the  size  of  the  curb  market 
in  Industrial  Belts  and  Components  and 
Parts  Thereof:  Final  Negative 
Countervailing  Duty  Determination,  54 
FR 15513  (1989),  eddence  on  the  record 
strongly  suggests  that  the  curb  market 
continues  to  be  a  vital  form  of  financing 
in  the  Korean  economy.  For  instance: 

Commercial  banks  now  account  for  just 
35%  of  total  deposits,  compared  with  almost 
50%  in  1085.  Tney  have  lost  market  share  to 
short-term  finance  and  insurance  companies, 
the  “kerb”  inarket  of  informal  private 
borrowing  and  to  speculation  in  real  estate. 
All  are  too  diverse  to  control  easily. 

Financial  Post,  1991. 

In  addition,  the  Foreign  Broadcast 
Information  Service  Daily  Report,  citing 
an  article  in  the  Hanguk  Kyongje 
Sinmun  newspaper,  stated  in  1992, 


**(t]he  private  loan  market  is  said  to 
move  hundreds  of  billions  of  won  of 
cash  at  a  time.”  FBIS  Daily  Report. 
Northeast  Asia,  July  30, 1992,  at  16. 
Finally,  the  BOK  can  provide  selective 
benefits  through  the  setting  of  various 
rediscoimt  ratios  (i.e.,  the  percentage  of 
a  commercial  loan  that  is  eligible  for 
refinancing  by  the  BOK)  to  influence 
lending  institutions  in  Korea. 

Information  on  the  record  indicates  that 
rediscount  ratios  may  have  been  used  to 
influence  the  extension  of  preferential 
loans  to  the  steel  industry  that  were 
outstandine  during  the  POI. 

The  COK  stated  in  its  response  to  our 
supplemental  questionnaire  that  the 
remscount  policy  of  the  BOK  is 
generally  directed  to  providing 
resources  to  manufacturers  and  that 
since  February  1, 1989,  rediscounts 
have  only  been  permitted  for  loans  to 
small  and  medium  enterprises.  The 
COK  maintains  that  loans  to  large 
companies  and  companies  that  belong 
to  a  group,  which  includes  all  of  the 
respondents  in  the  current  investigation, 
have  been  ineligible  for  refinancing 
since  this  time.  However,  information 
supplied  by  the  GOK  in  its 
supplemental  response  also  suggests 
that  in  the  period  before  February  1, 
1989,  foreign  trade  financing  for  exports 
of  large  companies  was  eligible  for 
rediscounts  of  30  percent  of  the  amount 
of  the  loan.  Since  respondents  have 
loans  outstanding  that  were  received 
prior  to  this  date,  we  have  assumed  as 
best  information  available  that  the 
respondents  have  outstanding  long-term 
export  loans  for  which  the  BOK 
provided  a  rediscount  ratio  that  was 
higher  than  that  provided  for 
comparable  domestic  loans. 

Even  for  loans  granted  after  February 
1, 1989,  the  BOK’s  Annual  Report 
indicates  that  loans  and  discounts  by 
the  BOK  increased  for  “  •  •  *  firms 
producing  export  goods  or  basic 
materials  •  •  both  of  which 
categories  could  include  the  steel 
industry.  Annual  Report  at  32. 

Based  on  this  evidence,  we 
preliminarily  determine  that  the  GOK 
has  provided  the  steel  industry  with 

{•referential  access  to  medium-  and 
ong-term  credit  from  government  and 
commercial  banking  institutions. 

Measurement  of  the  Benefit 
We  evaluated  the  effect  of  the  GOK’s 
allocation  of  credit  to  the  steel  industry 
by  measiuing  the  difierence  between  the 
steel  industry’s  current  cost  of 
borrowing  and  what  the  industry’s 
average  cost  of  borrowing  would  be 
absent  the  government  allocation  of 
credit.  As  discussed,  the  overwhelming 
majority  of  the  steel  industry’s 


outstanding  long-term  debt  la  from 
institutions  whose  interest  rates  are 
regulated.  If  the  steel  industry  had 
borrowed  proportionately  from  all  the 
institutions  that  comprise  the  principal 
soiirces  of  borrowing  for  the  business 
sector  in  Korea,  according  to  various 
GOK  publications,  its  average  cost  of 
borrowing  would  have  been  higher. 

We  do  not  have  accurate  information 
on  the  exact  amount  of  long-term  loans 
provided  by  the  various  financial 
institutions  in  Korea.  However,  data 
form  the  GOK’s  Ministry  of  Finance  give 
the  composition  of  financial  savings  in 
Korea,  expressing  the  percentage  of 
deposits  at  commercial  banks  and  the 
percentage  at  NBFls.  We  have  used  this 
information  as  the  best  estimate  of  the 
percentage  of  commercial  bank  loans 
and  the  percentage  of  NBFI  loans.  If  the 
two  sources  of  funds  made  up  less  than 
100  percent,  we  assumed  as  the  best 
information  available  that  the  difference 
between  the  total  of  commercial  bank 
and  NBFI  lending  and  100  percent  was 
made  up  of  oirb  market  loans. 

We  derived  interest  rates  from  the 
BOK’s  Economic  Statistics  Yearbook, 
various  issues,  the  International 
Monetary  Fund’s  International 
Financial  Statistics,  and  from  data 
provided  by  petitioners. 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  4.42  percent 
for  certain  hot-rolled  carbon  steel 
products,  3.60  percent  for  certain  cold- 
rolled  carbon  steel  products,  3.24 
percent  for  certain  carbon  steel  cut-to- 
length  plate,  and  2.42  percent  for  certain 
corrosion-resistant  carbon  steel 
products. 

3.  Preferential  Access  to  Foreign  Loans 

Petitioners  allege  that  the  Korean 
government  has  provided  the  steel 
industry  with  preferential  access  to 
direct  foreign  loans.  Petitioners  contend 
that  this  selective  provision  of  access  to 
foreign  loans  constitutes  a 
countervailable  benefit  relative  to 
Korean  companies  that  are  denied 
access  because  the  interest  rates  on 
direct  foreign  borrowings  are 
significantly  below  the  efiective  interest 
rates  in  Korea. 

The  GOK  acknowledges  that  the 
Ministry  of  Finance  (MOF)  exercises 
oversight  on  foreign  capitd  through  the 
Foreign  Capital  Inducement  Act  as  part 
of  the  GOK’s  economic  policy, 
particularly  with  respect  to  bdance  of 
payments  concerns,  but  states  that  the 
guidelines  for  approval  do  not  indicate 
selective  treatment  for  respondents.  The 
GOK  states  that  it  does  not  currently 
approve  direct  foreign  currency  loans; 
however,  the  respondent  steel 
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companies  have  extensive  foreign  loans 
that  were  outstanding  during  the  POI. 

The  MOF  periodicmly  issues 
guidelines  in  accordance  with  the  “Loan 
Contract”  section  of  the  Foreign  Capital 
Inducement  Act.  The  GOK  explains  that 
a  company  must  be  able  to  negotiate  a 
direct  foreign  currency  loan  with  the 
creditor  at  or  below  a  set  ceiling 
established  by  the  MOF.  If  the  company 
cannot  negotiate  a  loan  with  an  interest 
rate  below  the  ceiling,  it  cannot  borrow 
on  foreign  cxirrency  markets.  The  GOK 
and  POSCO  state  that  POSCO  is  able  to 
borrow  extensively  on  foreign  ciirrency 
markets  because  it  is  a  creditworthy 
company  that  is  able  to  negotiate  loans 
at  or  below  the  MOF  ceiling.  The  GOK 
maintains  that  the  MOF  guidelines 
concerning  the  ceiling  rate  apply 
equally  to  all  companies. 

However,  there  is  conflicting 
information  concerning  the  existence, 
and  preferential  application,  of  MOF 
restrictions  other  than  the  interest  rate 
ceiling.  In  its  supplemental  response  the 
GOK  states,  “MOF  guidelines  only 
establish  guidelines  above  which  loans 
would  not  be  approved.”  GOK 
November  5, 1992  supplemental 
response  at  24.  However,  the  original 
GOK  response  mentions  “certain  use 
criteria”  that  a  company  must  meet  in 
order  to  gain  MOF  approval  for  the 
foreign  loans  in  question.  The  GOK  has 
informed  us  that  one  justification  for  its 
approval  process  is  “to  ensure  that 
foreign  capital  is  put  to  good  use.”  GOK 
response  at  38.  Further,  in  discussing 
the  application  process  for  MOF 
approval,  the  original  response  states 
that  after  the  MOF  reviews  the  legal 
requirements  of  the  application,  it 
transfers  the  application  “to  the  relevant 
Ministry,  if  necessary,  for  further 
review.”  GOK  response  at  42.  The 
sample  "Application  for  Approval  of 
Loan  Contract”  submitted  by  the  GOK 
in  its  original  response  requires 
information  concerning  the  purpose  of 
the  foreign  loan  and  the  products  to 
which  the  foreign  loan  pertains,  in 
addition  to  basic  information 
concerning  the  interest  rate  negotiated 
between  me  Korean  borrower  and  the 
foreign  lender. 

In  determining  whether  a  government 
policy  may  be  considered  to  constitute 
selective  treatment  for  purposes  of  the 
countervailing  duty  law,  the  Department 
is  required  to  determine  whether 
benefits  are  provided  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  on  either  a  de 
jure  or  a  de  facto  basis.  See,  section 
771(5)(A]  of  the  Act.  As  noted  above, 
and  as  acknowledged  by  the  GOK  in  its 
original  response,  government  approval 
of  direct  foreign  currency  loans  is  not 


contingent  merely  upon  the  ability  of 
the  Korean  borrower  to  negotiate  an 
interest  rate  with  a  foreign  lender  that 
is  below  the  ceiling  set  by  the  MOF 
guidelines,  but  instead  depends  upon  a 
number  of  factors  that  range  from  the 
use  of  the  loan  (particularly  with  respect 
to  the  type  of  product  manufactured)  to 
whether  “the  relevant  ministry”  gives 
the  application  a  favorable  review.  We 
must  accordingly  analyze  whether  the 
direct  foreign  loan  approval  process  has 
resulted  in  the  conferral  of  selective 
benefits  to  the  respondent  steel 
companies. 

The  data  that  is  currently  available  to 
us  surest  that  the  GOK  has  enforced  its 
guidelines  in  a  manner  that  provides  the 
steel  industry  with  de  facto  selective 
treatment  under  this  program.  The  steel 
industry  has  received  a  volume  of  direct 
foreign  loans  that  is  significantly  higher 
than  any  other  industry  in  Korea. 

According  to  foreign  loan  borrowing 
statistics  supplied  by  the  GOK,  the  iron 
and  steel  industry  has  received 
approximately  60  percent  of  all  foreign 
loans  to  the  manufacturing  sector  since 
1986. 

The  disparity  between  the  volume  of 
foreign  loans  that  the  GOK  has  approved 
for  use  by  the  steel  industry  and  the 
amount  of  direct  foreign  borrowing 
permitted  to  the  rest  of  the 
manufacturing  sector  has  received 
comment  from  a  variety  of  reputable 
sources.  For  example,  in  the  latter  part 
of  1988,  the  Financial  Times  noted  the 
POSCO  was  “the  first  Korean  borrower 
this  year  to  tap  the  international  loans 
market  in  such  size." Financial  Times, 
August  30, 1988.  Reuters  also 
commented,  “This  year,  only  Pohang 
Iron  and  Steel  Co.  Ltd.  got  Seoul’s 
approval  to  borrow  abroad.”  Reuters. 
October  13, 1988. 

Respondents  have  not  contested  the 
fact  that  the  GOK  has  permitted  the  iron 
and  steel  industry  to  borrow  on  foreign 
loan  markets  to  a  far  greater  extent  than 
any  other  segment  of  the  manufacturing 
sector  since  1986,  and  have  submitted 
data  that  corroborate  this  proposition. 
Nor  have  they  denied  that  foreign  loans 
are  generally  provided  at  interest  rates 
significantly  below  the  prevailing 
effective  rates  in  Korea.  Respondents’ 
argument  that  the  foreign  loans  in 
question  do  not  provide  a 
countervailable  benefit  rests  instead  on 
the  supposition  that  the  benefit  was  not 
provided  by  the  GOK  (which  did  not 
supply  the  funds  to  the  steel  industry) 
but  was  instead  provided  by  the  foreign 
lenders.  The  GOK  cites  §  355.44(o)  of 
the  Proposed  Rules  in  support  of  its 
contention  that  the  Department  will  not 
find  a  benefit  to  be  countervailable  if  it 
is  provided  by  an  international 


institution  and  not  by  the  government  of 
the  country  in  which  the  subject 
merchandise  is  produced  or  fix)m  which 
the  merchandise  is  eraorted. 

However,  the  benent  that  is  alleged 
with  respect  to  direct  foreign 
borrowings  is  preferential  access  to 
loans  that  are  not  generally  available  to 
Korean  borrowers,  not  the  actual 
funding  of  these  loans.  It  is  l^e  GOK  that 
is  providing  this  preferential  access,  and 
this  preference  confers  a  countervailable 
benefit  to  the  extent  that  the  iron  and 
steel  industry  has  available  a 
significantly  greater  volume  of  funds  at 
lower  interest  rates  than  it  would  have 
absent  this  government  preference.  ’The 
preferential  access  conferred  by  the 
GOK  effectively  channels  foreign  bank 
funds  to  the  Korean  steel  industry  on  a 
disproportionate  basis. 

Although  we  will  investigate  this 
allegation  further  at  verification  and  in 
preparation  for  our  final  determination, 
the  preponderance  of  evidence  available 
to  us  at  this  time  suggests  that  the  steel 
industry  has  received  de  facto  selective 
treatment  in  the  form  of  preferential 
access  to  foreign  loans. 

The  benefits  from  this  program  were 
calculated  using  the  same  methodology 
as  that  used  in  the  section  concerning 
loans  inconsistent  with  commercial 
considerations  (see  above).  The  ad 
valorem  rates  for  these  two  programs  are 
combined  and  listed  in  the  previous 
section. 

4.  Government  Infrastructure  Assistance 
for  POSCO’s  Integrated  Steel  Mill  at 
Kwangyang  Bay 

Petitioners  allege  that  the  Government 
of  Korea  provided  POSCO  with 
countervailable  benefits  by  building  a 
port  facility  at  Kwangyang  Bay. 
Petitioners  maintain  that  the  port  was 
built  essentially  for  POSCO  and  that  the 
actual  use  of  the  infi-astructure  at 
Kwwgyang  Bay  is  primarily  limited  to 
POSCO  and  the  companies  that  provide 
support  services  to  roSCO.  Petitioners 
assert,  therefore,  that  the  construction  of 
the  port  facilities  at  Kwangyang  Bay  by 
the  GOK  constitutes  a  coimtervEulable 
benefit  to  POSCO  under  the  three-prong 
infrastructure  test. 

The  GOK  states  that  it  constructed  the 
following  infrastructure  at  the 
Kwangyang  Bay  Industrial  Estate:  A  port 
facility,  roads,  a  railroad,  and  an 
industrial  water  facility.  In  addition,  it 
acknowledges  that  POSCO  is  the 
primary  user  of  the  infrastructure  at 
Kwangyang  Bay.  However,  the  GOK 
argues  that  the  infirastructure  does  not 
convey  a  countervailable  benefit  to 
POSCO  because  the  GOK  has 
constructed  numerous  industrial  estates 
throughout  Korea.  It  asserts  that. 
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although  Kwangyang  Bay  is  used 
primarily  by  POSCO  and  its  supporting 
companies,  companies  may  locate  in 
other  estates  if  they  are  denied  access  to 
the  Kwangyeuig  Bay  Industrial  Estate. 
There  are  47  such  industrial  estates 
throu^out  Korea. 

We  have  consistently  held  that 
selective  treatment  and  a  potential 
countervailable  subsidy  exist  where 
benefits  under  a  program  are  provided, 
or  are  required  to  be  provided,  in  law 
or  in  fact,  to  a  specific  enterprise  or 
industry  or  a  group  of  enterprises  or 
industries.  With  regard  to  infrastructure, 
we  used  the  three-pronged  test 
described  in  section  355.43(b)(4)  of  the 
Department’s  Proposed  Rules  to 
determine  whether  such  infrastructure 
is  specific.  The  provision  of  basic 
infraistructure  does  not  confer  a 
countervailable  subsidy  when  the 
following  three  conditions  are  met:  (1) 
The  government  does  not  limit  who 
moves  into  the  area  where  the 
infrastructure  has  been  built,  (2)  the 
infrastructure  that  has  been  built  is  in 
fact  used  by  more  than  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  (3)  those 
that  locate  there  have  equal  access  or 
receive  the  benefits  of  the  infrastructure 
on  the  basis  of  neutral  criteria. 
Conversely,  in  the  absence  of  an 
affirmative  finding  for  each  of  the  three 
prongs,  we  will  determine  that  the 
infrastructure  is  specific. 

With  regard  to  me  first  prong,  the 
COK  readily  acknowledges  that  it  limits 
the  companies  that  can  locate  in  the 
industrial  estate.  In  its  response  to  the 
Department’s  questionnaire,  the  COK 
stated  that  “certain  industries  are 
inappropriate  for  the  Kwangyang  Bay 
estate.’’  See,  GOK  questionnaire 
response  at  50.  The  GOK  does  claims, 
however,  that  these  companies  can 
locate  in  a  different,  more  appropriate 
industrial  estate  if  they  are  denied 
access  to  Kwangyang  Bay,  and  that  no 
limitations  exist  with  regard  to  locating 
in  industrial  estates  in  general,  only  in 
those  industrial  estates  which  are  not 
appropriate  for  that  company. 

For  purposes  of  determining  the 
existence  of  a  countervailable  benefit 
under  the  government  provision  of 
infrastructure,  the  Department  examines 
the  limitations  established  by  the 
government  with  regard  to  the  particular 
industrial  estate  under  investigation. 
Because  the  GOK  does  in  fact  limit 
which  companies  move  into  Kwangyang 
Bay,  we  preliminarily  determine  that 
the  first  prong  of  the  infrastructure  test 
is  not  met. 

With  regard  to  the  second  prong,  both 
POSCO  and  the  GOK  report  Uiat  POSCO 
is  the  primcuy  user  of  the  infrastructure 


at  Kwangyang  Bay.  The  GOK  even  states 
in  its  response  that  “the  vast  majority  of 
the  goods  shipped  into  and  out  of  the 
port  are  by  POSCO.’’  See,  GOK 
questionnaire  response,  at  53.  Based  on 
this  information,  we  preliminarily 
determine  that  the  infiastructure  is  in 
fact  used  primarily  by  POSCO,  and, 
therefore,  is  not  used  by  more  than  a 
specific  enterprise  or  industry,  or  group 
of  specific  enterprises  or  industries. 
Therefore,  the  second  prong  is  not  met. 

The  COK  did  not  provide  sufficient 
information  pertaining  to  equal  access 
to  the  infrastructure  by  the  companies 
currently  located  in  the  Kwangyang  Bay 
industrial  estate.  Therefore,  as  BIA,  we 
prelimin6U‘ily  determine  that  the  third 
prong  is  not  met. 

We  conclude  that  the  provision  of 
infrastructure  at  Kwangyang  Bay  to 
POSCO  fails  to  satisfy  all  prongs  as  set 
forth  in  the  Department’s  Proposed 
Rules.  Therefore,  we  preliminarily 
determine  that  the  provision  of 
infrastructure  at  the  Kwangyang  Bay 
port  facility  to  POSCO  is 
countervailable. 

To  measure  the  benefit,  we  used  the 
grant  methodology  as  described  in 
§  355.49(b)(1)  of  the  Proposed  Rules.  See 
also.  Final  Affirmative  Countervailing 
Duty  Determination:  Fresh  Atlantic 
Groundfish  from  Canada,  51  FR  10041 
(March  24, 1986).  We  treated  the  costs 
of  constructing  the  infrastructure 
incurred  by  the  GOK  as  nonrecurring 
grants,  where  the  year  of  receipt  was  the 
year  in  which  the  costs  were  incurred. 

As  the  discount  rate,  we  used  POSCO's 
cost  of  long-term,  fixed-rate  debt, 
described  in  the  loan  section  above.  We 
then  divided  the  benefit  attributable  to 
the  POl  by  POSCO’s  total  sales.  On  this 
basis,  we  calculated  estimated  net  ad 
valorem  subsidies  of  0.77  percent  for 
certain  hot-rolled  carbon  steel  products, 
0.61  percent  for  certain  cold-rolled 
carbon  steel  products,  0.46  percent  for 
certain  carbon  steel  cut-to-length  plate, 
and  0.32  percent  for  certain  corrosion- 
resistant  carbon  steel  products. 

Dockyard  Fees 

Although  petitioners  did  not 
specifically  allege  the  provision  of 
dockyard  fees  at  a  preferential  rate  in 
the  petition,  evidence  indicates  that 
POSCO  enjoys  the  use  of  fifteen  berths 
in  the  Kwangyang  Bay  port  facility  at  no 
charge. 

Both  POSCO  and  the  GOK  reported  in 
their  questionnaire  responses  that 
POSCO  uses  fifteen  berths  (8  raw 
material  and  7  finished  goods  berths) 
free  of  charge,  and  that  TOSCO  is  the 
only  company  located  in  Kwangyang 
Bay  that  does  not  pay  dockyard  fees  for 
the  use  of  these  berths.  Other  users  of 


the  berths  are  required  to  pay  dockyard 
fees  as  set  out  in  the  GOK  Tarifr 
Schedules.  Therefore,  because  POSCO  is 
the  only  company  entitled  to  such  a 
privilege,  the  program  is,  in  fact,  limited 
to  TOSCO.  Because  this  privilege  is 
limited  to  TOSCO  and  b^use  the 
privilege  alleviates  the  company  of  costs 
it  would  otherwise  have  had  to  pay 
absent  the  privilege,  we  preliminarily 
determine  that  the  free  use  of  fifteen 
berths  by  POSCO  in  Kwangyang  Bay 
constitutes  a  countervailable  benefit 

To  measure  the  benefit,  we  multiplied 
the  rate  that  TOSCO  would  have  had  to 
pay  during  the  period  of  investigation 
by  the  value  of  the  ship’s  cargo  in  the 
berth.  As  best  information  available,  we 
used  the  approximate  value  of  POSCO's 
raw  material  and  finished  goods 
inventories  at  Kwangyang  Bay  as  the 
value  of  the  ship’s  cargo  in  the  fifteen 
berths  under  investigation.  We  then 
divided  the  benefit  attributable  to  the 
POl  by  POSCO’s  total  sales.  On  this 
basis,  we  calculated  estimated  net  ad 
valorem  subsidies  of  0.15  percent  for 
certain  hot-rolled  carbon  steel  products, 
0.12  percent  for  certain  cold-rolled 
carbon  steel  products,  0.09  percent  for 
certain  carbon  steel  cut-to-length  plate, 
and  0.06  percent  for  certain  corrosion- 
resistant  carbon  steel  products. 

5.  Reserve  for  Export  Loss 

Under  Article  22  of  the  Tax 
Exemption  and  Reduction  Control  Act 
(TERCL),  a  corporation  engaged  in 
export  activities  can  establish  a  reserve 
amounting  to  the  lesser  of  one  percent 
of  foreign  exchange  earnings  or  50 
percent  of  net  income  for  the  respective 
tax  year.  If  certain  export  losses  occur, 
they  are  offset  from  the  reserve  fund. 
Any  amount  that  is  not  used  for  ofrset 
must  be  returned  to  the  income  accoimt 
and  taxed  over  a  three-year  period,  after 
a  one-year  grace  period.  The  balance  in 
the  reserve  fund  is  not  subject  to 
corporate  incpme  tax  in  that  year, 
although  all  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
offsets  export  losses  or  when  the  one- 
year  grace  period  expires. 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  POl;  Dongbu,  TOSCO,  Union, 
Daewoo,  Dongbu  Corporation,  and 
Dongkuk  Industries. 

We  preliminarily  determine  that  this 
export  reserve  program  confers  a  benefit 
that  constitutes  an  export  subsidy 
because  it  provides  a  deferment, 
contingent  upon  export  performance,  of 
direct  taxes.  To  calculate  the  benefit 
conferred  by  this  program,  we  followed 
the  methodology  that  was  previously 
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used  in  Industrial  Belts  and 
Components  and  Parts  Thereof,  Whether 
Cured  or  Uncrired,  From  the  Republic  of 
Korea:  Final  Negative  Countervailing 
Duty  Determination,  54  FR 15513, 

15515  (1989)  (“Industrial  Belts*’)  and  in 
Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea;  Final 
Affirm^iive  Coimtervailing  Duty 
Determination,  51  FR  42687  (1986) 
(“Cooking  Ware”).  We  calculated  the  tax 
savings  by  multiplying  the  amount 
maintained  in  the  reserves  by  the 
companies’  elective  tax  rates.  We 
treated  the  tax  savings  on  these  funds  as 
short-term  interest-fr^  loans. 
Accordingly,  the  determine  the  benefit, 
the  amount  of  the  companies’  tax 
savings  was  multiplied  by  a  short-term 
benchmark  provided  by  respondents 
(12.5  percent).  We  also  used  this 
methodology  with  respect  to  benefits 
provided  by  the  reserve  for  overseas 
market  development  (see  below)  and 
calculated  an  ad  valorem  rate  for  these 
two  programs. 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  0.01  percent 
for  certain  hot-rolled  carbon  steel 
products,  0.03  percent  for  certain  cold- 
rolled  carbon  steel  products,  0.01 
percent  for  certain  carbon  steel  cut-to- 
length  plate,  and  0.06  percent  for  certain 
corrosion-resistant  carbon  steel 
products. 

6.  Reserve  for  Overseas  Market 
Development 

TERCL  Article  23  operates  in  a  similar 
fashion  to  Article  22,  cited  above.  This 
provision  allows  a  corporation  engaged 
in  export  activities  to  establish  a  reserve 
fund  for  overseas  market  development 
amounting  to  one  percent  of  its  foreign 
exchange  earnings  from  the  export 
business  for  the  respective  tax  year. 
Expenses  incurred  in  developing 
overseas  markets  may  be  offset  by 
returning  an  amount  equivalent  to  the 
expense  to  the  income  account.  Any 
part  of  the  fund  that  is  not  placed  in  the 
income  account  for  the  purpose  of 
offsetting  overseas  market  development 
expenses  must  be  returned  to  the 
income  account  after  a  one-year  grace 
period.  As  is  the  case  with  the  reserve 
for  export  loss  (see  Article  22,  above), 
the  balance  of  the  reserve  fund  is  not 
subject  to  corporate  income  tax  in  that 
year,  although  all  of  the  money  in  the 
reserve  is  eventually  reported  as  income 
and  subject  to  corporate  tax  either  when 
it  offsets  export  losses  or  when  the  one- 
year  grace  period  expires. 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  POI:  Dongbu,  Union, 
Daewoo,  Dongbu  Corporation,  Dongkuk 


Industries,  Hyosung,  Hyundai, 

Samsung,  Ssangyong,  and  Sunkyung. 

We  preliminarily  determine  that  this 
export  reserve  program  confers  a  benefit 
that  constitutes  an  export  subsidy 
because  it  provides  a  deferment, 
contingent  upon  export  performance,  of 
direct  taxes.  The  benefits  from  this 
program  were  calculated  using  the  same 
methodology  as  that  used  for  the  reserve 
for  export  loss  (see  above)  and  the  ad 
valorem  rates  for  these  two  programs  are 
provided  in  the  previous  section. 

7.  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses 

Petitioners  allege  that  the  Korean  steel 
companies  referenced  in  the  Petition 
may  receive  coimtervailable  benefits 
under  Article  18-2(4)  of  the  Corporation 
Tax  Act  (Unlimited  Deduction  of 
Overseas  Entertainment  Expenses). 
Petitioners  assert  that  deductions  for 
domestic  entertainment  expenses  are 
limited  by  a  ceiling  that  is  calculated 
according  to  an  established  formula,  but 
that  deductions  for  overseas 
entertainment  expenses  are  not  subject 
to  a  cap. 

The  GOK  acknowledges  that  only 
domestic  entertainment  expenses  are 
subject  to  a  ceiling,  which  is  based  on 
the  amoiuit  of  a  company’s  paid-in 
capital  and  its  sales  volume.  'The 
following  trading  companies  claimed 
overseas  entertainment  expenses  during 
the  relevant  tax  year:  Daewoo,  Dongbu 
Corporation,  Hyosung,  Hytmdai, 
Samsung,  Ssangyong,  and  Sunkyung. 
The  only  producer  of  the  subject 
merchandise  that  claimed  this  expense 
during  the  relevant  tax  year  was  Union. 
Respondents  argue  that,  to  the  extent 
that  this  program  provides  any 
countervailable  benefits,  they  should  be 
measured  by  the  difference  l^tween  the 
overseas  entertainment  expenses 
claimed  and  the  capped  expenses 
claimed  in  the  domestic  market. 

Because  entertainment  expense 
deductions  are  imlimited  only  for 
export  business  activities,  we 
preliminarily  determine  that  this 
program  confers  benefits  that  constitute 
coimtervailable  subsidies  for  those 
companies  that  were  allowed  to  deduct 
all  overseas  entertainment  expenses  hut 
whose  domestic  entertainment  expenses 
incurred  exceeded  the  cap  and  were 
therefore  partially  taxed.  Hyosimg, 
Ssangyong  and  Sunkyimg’s  domestic 
entertainment  expenses  md  not  exceed 
the  cap  for  tax  year  1990.  'Therefore, 
since  these  companies  were  allowed  to 
deduct  all  entertainment  expenses,  both 
domestic  and  overseas,  we  find  that 
they  did  not  receive  any  benefits  under 
this  program  during  the  POI. 


To  calculate  the  countervailable 
benefit  frnm  this  program,  we 
determined  the  amount  of  entertainment 
expenses  that  would  have  been  allowed 
if  overseas  entertainment  expenses  had 
not  been  factored  out  of  the  cap  formula. 
We  then  subtracted  this  amount  from 
the  total  amoimt  of  domestic  and 
overseas  entertainment  expenses 
actually  claimed  and  multiplied  the 
result  by  the  corporate  income  tax  rate 
provided  hy  respondents. 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  less  than 
0.005  percent  for  all  classes  or  kinds. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
following  programs  do  not  provide 
subsidies  to  manufacturers,  producers, 
or  exporters  in  Korea  of  certain  flat- 
rolled  steel  products  under  the 
following  programs: 

1.  Duty  Drawbacks 
Petitioners  allege  that  the  steel 
industry  receives  coimtervailable  duty 
drawbardis  on  excess  wastage  or 
recoverable  or  resalable  scrap  and  on 
other  items  that  are  not  physically 
incorporated  into  the  finished  pr^uct. 

The  GOK  contends  that,  although  all 
producers  subject  to  this  investigation 
qualified  for  and  received  drawback  of 
duties  on  imported  inputs,  these  rebates 
applied  only  to  inputs  that  are 
physically  incorporated  into  the 
exported  merchandise.  'The  GOK  states 
that  Chapter  3-C(5)  of  the  Industrial 
Advancemmit  Administration’s  (lAA) 
internal  guidelines  mandates  that  only 
physically  incorporated  raw  materials 
may  receive  drawback. 

In  addition,  respondent  steel 
producers  stated  &at,  with  respect  to 
the  subject  merchandise,  they  did  not 
receive  any  duty  drawback  for  items 
that  were  not  physically  incorporated 
into  the  finished  product. 

With  respect  to  the  allegation  that 
respondent  companies  received  duty 
drawback  on  recoverable  or  resalable 
scrap,  the  GOK  states  that  the  lAA 
factors  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap,  and 
that  this  is  done  for  all  products  under 
Korea’s  duty  drawback  regime.  The  lAA 
periodically  (approximately  every  three 
years)  conducts  surveys  of  producers  of 
exported  products  in  order  to  obtain  raw 
material  input  usage  rates  for 
manufacturing  one  unit  of  output.  In 
situations  where  production  methods 
are  similar  and  technology  relatively 
stable,  the  LAA  issues  an  average  input 
usage  rate.  However,  the  GOK  states  that 
if  a  producer  becomes  appreciably  more 


57770 


Federal  Roister  /  VoL  57,  No.  235  /  Monday,  DecMnber  7,  1992  /  Notice 


efficient  than  the  average,  it  is 
supported  to  use  its  own  rate. 

Otnerwise,  if  it  is  inspected  and  found 
to  be  overcompensat^  for  its  duty 
drawback,  it  is  liable  for  a  penalty 
assessment.  In  addition,  since  POSCO 
operates  the  only  inte^ted  steel  mill  in 
Korea,  POSCO’s  actual  production 
records  are  used  for  those  inputs  that 
are  used  only  by  POSCO  at  an  earlier 
stage  of  production. 

Toe  Department  has  previously 
determined  that  duty  drawback  is 
allowed  for  certain  products  that  are  not 
physically  incorporated  into  the 
exported  items  under  the  Korean  duty 
drawback  system.  See,  Stainless  Steel 
Cooking  Ware,  51  FR  42867,  42870 
(1986).  Accordingly,  in  our 
supplemental  questionnaire  we  asked 
the  GOK  whether  the  standard  dted  in 
the  lAA’s  intwnal  guidelines,  whereby 
only  physically  incorporated  raw 
materials  are  eligible  for  drawback, 
applies  to  all  products  exported  from 
Korea  or  is  limited  to  the  subject 
merchandise.  The  GOK  responded  that 
this  standard  applies  to  all  merchandise 
exported  from  Korea  and  that  it  was 
issued  in  April.  1985. 

Consistent  with  the  Subsidies  Code  of 
the  General  Agreement  on  Tariffs  and 
Trade,  the  Department  does  not 
consider  duty  drawback  provided  on 
goods  that  are  physically  incorporated 
into  the  exported  product,  making 
normal  allowance  for  waste,  to  be  a 
countervailable  subsidy.  See. 

§  355.44(i)(4)(i)  in  the  Department's 
Proposed  Rules.  Respondents  have 
stated  that  none  of  the  producers  subject 
to  this  investigation  received  duty 
drawback  on  inputs  that  were  not 
physically  incorporated  into  the 
exported  product  The  GOK  has  further 
stated  that  it  prevents  the  receipt  of 
drawback  on  excessive  waste/scrap  by 
factoring  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap.  In 
previous  investigations  of  the  Korean 
duty  drawback  system,  we  have  found 
that  when  recoverable  scrap  is  factored 
into  the  usage  rate,  the  relevant  loss  and 
waste  rates  are  not  excessive.  See, 
Industrial  Belts,  54  FR  15513, 15516 
(1989).  Accordingly,  we  preliminarily 
determine  that  no  subsidy  has  been 
provided  to  producers  of  the  subject 
merchandise  under  the  Korean  duty 
drawback  system. 

C  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products: 


1.  Tax  incentive  for  a  factory  located  in 
an  agricultural  and  industrial  area 

2.  Special  depreciation  as  a  tax 
deductible  cost  contingent  on  exports 

3.  Short-term  export  financing 

4.  Export  credit  from  the  Export-Import 
Bank  of  Korea 

D.  Programs  Preliminarily  Determined 
Not  to  Esdst 

We  preliminarily  determine  that  the 
following  programs  do  not  exist: 

1.  Preferential  port  charges — iron  and 
steel  industry  rehabilitation  order 

2.  Insurance  benefits 

3.  Preferential  utility  rates — iron  and 
steel  industry  rehabilitation  order 

Programs  for  Which  We  Require  More 
Information 

1.  Government  Assistance  for  the 
Construction  of  POSCO's  Integrated 
Steel  Mill  at  Kwangyang  Bay 

Petitioners  allege  that  the  Korean 
government  heavily  subsidized  the 
construction  (land,  buildings,  property 
and  equipment)  of  POSCO’s  mill  at 
Kwangyang  Bay.  In  particular. 
Petitioners  assert  that  the  government 
has  provided  POSCO  with  land  for  its 
Kwangyang  facility  either  at  preferential 
rates  or  at  no  cost  to  POSCO. 

The  GOK  and  POSCO  respond  that 
POSCO  bought  the  majority  of  the  land 
in  question,  using  the  local  government 
as  its  agent.  We  asked  the  GOK  to 
comment  on  the  regularity  of  the 
practice  of  using  the  local  government 
as  a  purchasing  agent  and  to  cite  other 
examples  of  this  occurrence;  the  GOK 
only  dted  another  drcumstance  where 
POSCO  had  used  the  local  government 
in  this  manner,  for  its  Pohang  facility. 
The  GOK  did  not  dte  any  examples 
where  a  local  government  had  aded  as 
the  purdiasing  agent  for  a  prospective 
buyer  of  land  other  then  POSCO.  For 
documentation  that  POSCO  adually 
paid  for  the  land,  POSCO  provided  the 
local  government’s  payment  request. 
Tliis  document  shows  that  to  date 
POSCO  has  made  a  partial,  but  not  full, 
payment  for  the  land;  the  document 
requests  the  payment  of  several  billion 
won.  Accordingly,  we  will  further 
investigate  whether  POSCO  has  made 
full  payment  for  the  land  and  whether 
the  price  paid  is  reflective  of  a  market- 
based  sale. 

2.  Depreciation  of  Assets  Revalued  on  a 
Selective  Basis 

Petitioners  allege  that  the  Korean 
government  provided  POSCO  with  a 
spedfic  exemption  from  the 
requirements  for  asset  revaluation  by 
allowing  POSCO  to  revalue  in  1982  and 
1988/1989,  despite  a  requirement  in  the 


Asset  Revaluation  Act  that  restricts  a 
corporation  that  has  previously  revalued 
its  assets  from  revaluing  again  until  the 
wholesale  price  index  has  risen  25 
percent  from  the  time  of  the  previous 
revaluing.  Korea’s  wholesale  prices 
increased  by  5.09  percent  between  1982 
and  1989.  Petitioners  maintain  that  this 
revaluation  has  allowed  POSCO  to 
declare  a  hi^er  amount  of  tax 
deductible  depredation  than  it 
otherwise  would  have. 

The  GOK  contends  that  POSCO’s 
1989  revaluation  occurred  pursuant  to 
TERCL  Artide  56-2  (Spedal  Treatment 
for  Revaluation  of  Assets  at  the  Time  of 
Going  Public),  which  allows  a  company 
that  is  making  an  initial  public  offr^g 
to  revalue  its  assets  without  the 
necessity  of  meeting  the  requirement  in 
the  Asset  Revaluation  Ad  of  a  25 
percent  change  in  the  wholesale  price 
index  since  the  company’s  last 
revaluation.  POSCO  was  partially 
privatized  in  1988,  a  process  that 
culminated  in  the  listing  of  POSCO’s 
shares  on  the  Korea  Stock  Exchange  on 
June  10, 1988.  Article  56-2  was  enaded 
on  November  28. 1987,  and  apnlied  to 
all  companies  making  an  initial  public 
offering  from  January  1. 1987  until  the 
provision  was  abolished  efiective 
December  31, 1990. 

The  GOK  notes  that  during  this  period 
316  companies  were  newly  listed  on  the 
Korea  stock  exchange,  of  which  252 
revalued  their  assets.  Pursuant  to 
TERCL  Article  56-2,  companies  that 
listed  on  the  Korea  Stock  Exchange 
between  January  1. 1987  and  December 
31, 1988  (as  was  the  case  with  POSCO) 
had  until  December  31, 1989  to  revalue 
their  assets.  A  company  that  listed  its 
stock  after  December  31, 1988  had  to 
revalue  its  assets  prior  to  being  listed  on 
the  stock  exchange.  The  GOK  argues 
that  POSCO  acted  in  accordance  with 
this  provision  because  it  listed  its  shares 
in  June  of  1988,  and  the  results  of  the 
investigation  report  on  its  revaluation 
were  reported  to  the  GOK  on  September 
29, 1989. 

We  preliminarily  determine  that  the 
timing  of  the  revaluation  was  not 
grant^  on  a  selective  basis,  due  to  the 
fad  that  over  two-himdred  other 
companies  have  revalued  under  TERCL 
Article  56-2.  However,  we  require 
further  information  concerning  the 
magnitude  of  the  revaluation  and 
whether  the  methodology  used  in  the 
revaluation  was  performed  in 
accordance  with  standard  Korean 
accounting  prindples. 

3.  Exemption  from  Acquisition  Tax  in 
Rural  Areas 

Petitioners  allege  that  POSCO,  under 
the  Law  for  the  Promotion  of  Income 
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Sources  in  Rural  Areas,  was  exempted 
from  paying  the  acquisition  tax  on 
purchases  of  land,  buildings,  and  capital 
equipment  at  Kwangyang  Bay. 

The  GOK  states  that  Article  110-3  of 
the  Local  Tax  Act  previously  exempted 
POSCXl  from  the  two  percent 
acquisition  tax  on  immovable  property 
acquired  for  its  Kwangyang  Bay 
facilities.  However,  the  GOK  notes  that 
this  provision  was  terminated  on 
December  26, 1988,  and  the  POSCX)  did 
not  receive  any  benefits  during  the  POI 
from  prior  exemptions  granted  under 
this  provisions.  According  to  the  GOK, 
the  benefit  from  this  program  was 
immediate  since  the  tax  that  did  not 
have  to  be  paid  was  due  when  the 
property  was  acquired.  The  GOK  further 
states  that  no  successor  laws  have  been 
passed  since  the  termination  of  this 
provisions  that  confer  an  exemption 
from  the  acquisition  tax  in  rural  areas. 

It  is  imclear  at  this  time  whether  this 
tax  is  of  the  nature  of  a  recurring  or 
nonreciirring  benefit.  If  the  benefit  is 
nonreciuring,  we  would  treat  it  as  a 
grant  and  amortize  the  benefit  provided 
that  the  ad  valorem  rate  exceeds  0.5 
percent  of  the  firm’s  total  sales.  We  will 
seek  further  information  concerning  the 
nature  of  this  benefit  at  verification  and 
in  preparation  for  our  final 
determination. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  flat-rolled  steel 
products  from  Korea,  which  are  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  imtil  further  notice. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

County-Wide  Ad  Valorem  Rate — 5.51 

Certain  Cold-RoUed  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 4.49 

Certain  Corrosion-Resistant  Carbon  Steel 
Flat  Products 

Country-wide  Ad  Valorem  Bate — 2.93 
Certain  Cut-To-Length  Carbon  Steel  Plate 
Country-Wide  Ad  Valorem  Rate — 3.90 


TTC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
rrC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  ^e  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  E)C  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants:  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish .  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  sections 
703(f)  and  705(d)  of  the  Act  (19  U.S.C. 
167lb(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate, 
"classes  or  kinds”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scop>e  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 


included  in  the  scope  of  the  certain  hot- 
rolled  carbon  steel  flat  products 
investigation,  the  certahi  cold-rolled  carbon 
steel  flat  products  Investigation,  and  the 
certain  corrosion  resistant  carbon  steel  fiat 
products  investigation.  We  are  considering 
these  comments  and  will  address  this  issue 
at  the  final  determination. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled  carbon 
steel  flat  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coat^  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetallic 
substances,  in  coils,  or  in  straight  lengths 
which  are  less  than  4.75  millimeters  in 
thickness  and  of  a  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7208.11.0000,  7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000,  7208.14.5000, 

7208.14.5000,  7208.21.1000,  7208.21.5000, 

7208.22.1000,  7208.22.5000,  7208.23.1000. 

7208.23.5030,  7208.23.5090,  7208.24.1000, 

7208.24.5030,  7208.24.5090,  7208.34.1000, 

7208.34.5000,  7208.35.1000,  7208.35.5000, 

7208.35.5000,  7208.44.0000,  7208.45.0000, 
7208.90.0000,  7210.70.3000,  7210.90.9000, 
7211.12.0000,  7211.19.1000,  7211.19.5000, 
7211.22.0090,  7211.29.1000,  7211.29.3000, 

7211.29.5000,  7211.29.7030,  7211.29.7060, 
7211.29.7090,  7211.90.0000,  7212.40.1000, 

7212.40.5000,  and  7212.50.0000. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  In 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  imder  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc. 
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aluminum,  or  zinc*,  aluminum-,  nickel-  or 
iron-based  alloys,  s^ether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  In  addition 
to  the  metallic  coating,  in  coils,  or  In  straight 
lengths  which,  if  of  a  thickness  less  than  4.7S 
millimeters  of  a  width  measuring  at  least  10 
times  the  thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width  which 
exceeds  150  millimeters  and  measiues  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.3S.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000,  7212.30.5000, 
7212.40.1000, 7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolied  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium  oxides,  both  tin  and  lead  (“terne 
plate”),  or  both  chromium  and  chromium 
oxides  ("tin-free  steel”). 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e..  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  or  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shapw,  neither  clad,  plated  nor  coat^  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  not  rolled,  neither  clad, 
plated,  nw  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  items 
numbers  7208.31.0000,  7208.32.0000, 

7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

(PR  Doc.  92-29501  Filed  12-4-92;  8.45  am) 
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Preiiminary  Affirmative  Countervailing 
Duty  Determinationa  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring  or  Paulo  Mendes,  Office  of 
CountervaiUjag  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14^  Street  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3530  or  482-5050, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers. 
or  exporters  in  Germany  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Li^idation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Act  (19 
U.S.C.  167ld(a)(l)),  petitioners  in  the 
above-referenced  investigations 
requested  that  we  align  the  due  date  for 
the  final  countervailing  duty 
determinations  with  that  of  the  final 
antidumping  duty  determinations  for 
certain  steel  products.  Accordingly,  we 
are  aligning  diese  final  determinations. 
Therefore,  the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  Register  (57  FR  32970,  July  24. 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of 
Germany  (GOG).  On  August  20, 1992, 
we  received  a  partial  response  from  the 
GOG  indicating  the  proper  responding 
companies  in  ^ese  investigations. 

On  October  5, 1992,  we  received 
responses  from  the  GOG,  the 
Ckivemments  for  the  States  of 
Niedersachsen,  Nordrhein-Westfalen, 
and  Saarland,  and  from  six  steel 
producers.  These  producers  are:  AG  der 
Dillinger  Huttenwerke  (Dillinger), 
Hoesch  Stahl  AG  (Hoesch),  Klockner 
Stahl  GmbH  (Kloduier)  Walzwerk 
Ilsenburg  GmbH  (Ilsenburg),  Preussag 
Stahl  AG  (Preussag),  and  Thyssen  Sthal 
AG  (Thyssen).  See  the  Respondents 
section,  below,  for  a  list  of  respondent 
companies  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations.  On  October  22, 1992,  we 
issued  a  supplemental/deficiency 
questionnaire  to  respondents.  We 
received  responses  to  this  questionnaire 
on  November  5  and  November  17, 1992. 


Scope  of  Investigetiona 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  four  separate  "classes  or 
kinds"  of  merchandise,  as  found  in 
Appendix  1  to  this  notice:  (1)  Certain 
hot-rolled  carbon  steel  flat  products,  (2) 
certain  cold-rolled  carbon  steel  flat 
products,  (3)  certain  corrosion-resistant 
carbon  steel  flat  products,  (4)  certain 
cut-to-length  carbon  steel  plate. 

Injury  Test 

Because  Germany  is  a  “country  imder 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from 
Germany  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries.  On 
August  21, 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  industries  in  the  United 
States  are  being  materially  injured  or 
threatened  with  materiel  injury  by 
reason  of  imports  from  Germany  of  the 
subject  merchandise  (57  FR  38064, 
August  21. 1992). 

Respondents 

The  GOG  and  the  Governments  of 
Niedersachsen  and  Nordrhein-Westfalen 
are  respondents  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations.  The  Ck>vemment  of 
Saarland  is  a  respondent  only  with 
respect  to  certain  cut-to-length  carbon 
steel  plate.  The  following  is  a  list  of 
selected  respondent  companies  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations: 

Certain  Hot-Rolled  Carbon  Steel  Products: 
Hoesch 
Klockner 
Preussag 
Thyssen 

Certain  Cold-Rolled  Carbon  Steel  Products; 
Hoesch 
Klbckner 
Preussag 
Thyssen 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products; 

Hoesch 

Preussag 

Thyssen 

Certain  Cut-To-Length  Carbon  Steel  Plate: 
Dillinger 
Ilsenburg 
Preussag 
Thyssen 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POI))  is  1991. 

In  determining  the  benefits  received 
under  the  various  programs  described 
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below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  coimtry>wide  rate  for  each 
program.  This  rate  comprised  and  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

The  rates  for  all  programs  were  than 
summed  to  arrive  at  a  coimtry>wide  rate 
for  each  class  or  kind  of  merdiandise. 

Pursuant  to  19  CFR  35S.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country* 
wide  rate  for  all  programs.  On  the  l^s 
of  this  comparison,  the  rate  for  Dillinger 
was  significantly  different  from  the 
country-wide  rate.  Therefore,  this  firm 
receiv^  an  individual  company  rate. 

For  the  remaining  firms,  we  recalculated 
the  country-wide  rate,  based  solely  on 
the  benefits  received  by  these  firms.  We 
then  assigned  the  recalculated  overall 
coimtry-wide  rate  to  these  firms,  and  all 
other  manufacturers,  producers,  and 
exporters,  with  the  exception  of 
Dillinger. 

BasM  upon  our  analysis  of  the 
petition  and  the  responses  to  our 

3uestionnaires,  we  preliminarily 
etermine  the  following: 

Privatization 

The  Department  preliminarily 
determines  that  subsidies  to 
govenunent-owned  companies  are  not- 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amoimt  we  countervail  is  the  value  of 
the  benefit  received  by  the  company 
allocated  over  time  under  the 
Department’s  standard  methodology. 
The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repa3rment  to  the  government  by  a 
recipient  company  of  the  remaining 
value  of  that  subsidy  in  accordance  with 
the  Department’s  methodology.  (See,  the 
Department’s  privatization 
memorandum  found  in  the  general  issue 
file  C-100-004  for  the  certain  steel 
products  investigations). 

Speciflciiy 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 


industry,  or  group  thereof  (i.e.,  de  facto 
specifidty).  See  19  U.S.C.  1677(5)(B).  In 
section  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  TO 
23366  (^y  31, 1989)  [Proposed  Buies)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  the  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program: 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Coimtervailing  Duty  Determination; 
Certain  Softwood  Lumber  Products  from 
Canada.  57  FR  22570  (May  28. 1992). 

Grant  Methodology 

Our  practice  with  respect  to  grants  is 
(1)  to  expense  reclining  grants  in  the 
year  of  receipt,  and  (2)  to  allocate 
nonrecurring  grants  over  the  average 
useful  life  of  assets  in  the  industiy, 
imless  the  sum  of  grants  provided  imder 
a  particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See.  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  frcm  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be 
nonrecurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 
See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlwtic  Groimdfish  firom  Canada,  51  FR 
10041  (March  24, 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  from 
nonrecurring  benefits  set  forth  in  the 
three-part  test  foimd  in  the  preamble  of 
the  Proposed  Rules,  54  FR  23366.  23376 
(May  31, 1989)).  Therefore,  we  have 
dlocated  the  iMnefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see,  section 
355.49(b)(3)  of  the  Propo^  Rules). 
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A.  Program*  Pr^imiiMrily  Datannined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  pr^ucers,  or  exporters 
in  Germany  of  certain  steel  products 
under  the  following  programs: 

1.  Capital  Investment  Grants 

The  Steel  Investment  Allowance  Act 
provided  for  the  promotion  of 
investment  for  the  modernization  of  the 
iron  and  steel  industry.  As  per  the 
December  22, 1983  amendment,  this 
program  provided  grants  amounting  to 
20  percent  of  the  acquisition  cost  of 
assets  purchased  or  produced  prior  to 
January  1, 1986,  and  ordered  or 
produced  after  July  30. 1981.  Generally, 
applications  for  assistance  imder  this 
program  had  to  have  been  filed  by  June 
30, 1982,  with  the  Federal  Minister  of 
Economics.  If  the  Minister  of  Finance 
approved  the  application,  a  certificate  of 
approval  woulo  be  forwaMed  to  the 
German  tax  authorities.  The  tax 
authorities  would  then  decide  whether 
to  offset  the  funds  from  the  taxes  due, 
or  whether  to  provide  the  funds  directly 
to  the  company. 

Because  this  program  is  limited  to  the 
iron  and  steel  industry,  we 
preliminarily  determine  the  program  to 
be  countervdlable.  Grants  were 
provided  to  Dillinger,  Hoesch,  Klockner, 
Preussag.  and  Thyssen  under  this 
program. 

We  have  preliminarilv  determined 
that  grants  received  under  this  program 
are  nonrecurring.  'Therefore,  the  braefit 
for  the  period  of  investigation  was 
calculated  using  the  declining  balance 
methodology  described  in  se^on 
355.49(b)(1)  of  the  Department’s 
Propos^  Rules  and  used  in  prior 
investigations  (see.  e.g.,  Salmon  from 
Norway).  For  the  discount  rates  used  in 
these  calculations,  we  used,  whenever 

f>ossible,  each  company’s  actual  cost  for 
ong-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  a  grant  was  approved, 
we  used  the  average  annual  long-term 
interest  rate  for  Germany  as  reported  in 
the  International  Monetary  Fund’s 
International  Financial  Statistics. 

Three  of  the  companies  had  to  return 
small  portions  of  their  grants  after 
audits  firom  the  German  tax  office.  These 
amounts  were  returned  before  the 
period  of  investigation.  Interest  was 
charged  on  the  disallowed  portion  of  the 
grant  firom  the  date  of  the  originel 
disbursement  to  the  date  of  repa)rment. 
We  deducted  the  returned  poiiions  of 
the  grant  from  the  amount  of  funds 
initially  received  by  the  companies 
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before  calculating  the  benefit  under  the 
prtwram. 

l^ing  the  above-described 
methodology,  we  calculated  the  portion 
of  the  benefit  attributable  to  the  period 
of  investigation  and  divided  that  benefit 
by  the  total  steel  sales  of  all  companies 
within  each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.49 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.43  percent  ad  valorem 
for  cold-rolled  carbon  steel  products: 
0.42  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.22  percent  ad  valorem  for  cut-to- 
lengtn  ctirbon  steel  plate  except  for 
llsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.00, 
0.50,  and  0.39  percent  ad  valorem, 
respectively. 

2.  Structural  Improvement  Aids 
On  December  28, 1983,  the  Federal 
Minister  of  Economics  enacted  the 
“Directive  for  the  Provision  of 
Structural  Improvement  Assistance  to 
Companies -in  the  Iron  and  Steel 
Industry.”  This  program  provided  funds 
for  companies  in  the  iron  and  steel 
industry  to  (1)  cover  severance  pay  and 
transitional  assistance  for  steel  workers 
affected  by  the  restructuring  plan  within 
the  industry,  and  (2)  assist  steel 
companies  with  the  costs  associated 
with  plant  closures.  Funds  were 

{>rovided  to  cover  expenses  incurred  in 
aying  off  employees  fi-om  the  period 
January  1, 1980,  through  December  31, 
1986.  Plant  closures  had  to  occur  by 
December  31, 1985,  or  in  exceptional 
cases  by  December  31, 1989,  in  order  for 
steel  companies  to  receive  funds  under 
this  program.  To  qualify  for  assistance 
under  this  program,  a  company  had  to 
file  an  application  with  the  Federal 
Minister  of  Economics.  This  program 
was  funded  by  the  federal  and  state 
governments. 

Structural  improvement  assistance 
was  provided  on  a  conditionally 
repayable,  interest-free  basis. 

Repayment  of  this  assistance  was 
scheduled  to  begin  in  1986  and  was  tied 
to  the  company's  yearly  profits.  During 
the  period  of  investigation,  three 
companies,  Hoesch,  Klockner,  and 
Preussag,  had  outstanding  balances 
ruider  this  program.  Thyssen  also  used 
this  program,  but  repaid  all  the  funds  it 
received  before  the  period  of 
investigation. 

Because  this  program  is  limited  to  the 
iron  and  steel  industry,  we 
preliminarily  determine  the  program  to 
be  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 


industries.  Because  of  the  possibility  of 
repayment,  we  have  treated  the  funds  as 
short-term  zero  interest  rate  loans, 
rolled-over  each  year  until  repayment. 
Zero-rate  loans  are  inconsistent  with 
commercial  considerations.  Therefore, 
we  preliminarily  determine  this 
program  to  countervailable. 

To  calculate  the  benefit,  we 
considered  the  amount  outstanding 
during  the  POI  to  be  a  short-term 
interest-free  loan.  We  took  the 
outstanding  amoiuits  of  the  grants 
during  the  POI  and  calculated  the 
interest  that  would  have  been  paid  on 
those  amounts  at  a  commercial  interest 
rate,  which  we  preliminarily 
determined  to  be  9.25  percent.  (The 
source  for  our  national  average  short¬ 
term  interest  rate  for  1991  was  the 
Organization  for  Economic  Cooperation 
and  Development’s  Financial  Statistics 
Monthly.)  We  then  divided  these  results 
by  the  total  steel  sales  of  all  companies 
within  each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.20 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.24  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0.01  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  for  all 
companies. 

3.  Investment  Premium  Act 

Under  the  Investment  Allowance  Act, 
in  effect  from  1969  through  1989,  grants 
were  provided  to  companies  investing 
in  thr^  regions  of  German:  the  zonal 
border  area  ( a  zone  bordering 
Czechoslovakia  and  the  former  GDR), 
the  hard-coal  mining  region  in  Saarland 
and  the  areas  laid  out  in  the  Federal/ 
State  Joint  Scheme  for  the  Improvement 
of  Regional  Economic  Structures  (Joint 
Scheme).  Under  the  Joint  Sciieme, 
federal  and  state  officials  provided 
guidelines  for  designating  certain 
regions  as  depressed  areas 
(Gemeinschaftsaufgabe  or  GA  Areas). 
The  investment  allowance  is  ten  percent 
of  eligible  expenditiues  in  the  zonal 
border  area  and  8.75  percent  of  eligible 
expenditure  in  the  GA  Areas  (including 
the  coal  mining  area  in  Saarland). 

A  condition  for  approval  of  the 
investment  allowance  is  that  the 
investment  project  be  particularly 
worthy  of  promotion  from  the 
perspective  of  the  economy  as  a  whole. 
A  certification  for  the  investment 
allowance  is  issued  only  for  a  specific 
investment  project.  Generally,  the 
project  must  be  implemented  by  the 
company  within  tfrree  years  of  the 
certification.  The  investment  allowance 


is  paid  by  the  local  tax  office,  although 
the  program  is  funded  by  both  federd 
and  state  tax  revenues.  Dillinger  and 
Preussag  were  the  only  companies  to 
use  this  program. 

Becaue  thus  program  is  limited  to 
specific  geographical  areas  within 
German,  we  preliminarily  determine  the 
pro0am  to  be  countervailable.  We 
nirther  preliminarily  determine  the 
grants  under  this  program  to  be 
nonrecrirring.  Therefore,  we  calculated 
the  benefit  under  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  in  the  “Capital  Investment 
Grant"  program  (See  A.I.,  above).  We 
then  divid^  these  results  by  the  total 
steel  sales  of  all  the  companies  within 
each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.06 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.02  percent  ad  valorem 
for  cold-rolled  carbon  steel  products: 

0.00  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.14  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
llsenburg,  Preussag,  and  Thyssen.  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.00, 
0.32,  and  0.00  percent  ad  valorem, 
re^ectively. 

The  calculated  rate  for  Dillinger  under 
this  program  is  based  upon  the  best 
information  available  as  provided  for 
under  section  355.37  of  tne 
Department’s  regulations  (19  CFR 
355.37).  In  its  response  to  our 
questionnaire.  Dillinger  stated  that  it 
did  not  receive  any  funds  under  this 
program.  However,  according  to  the 
Official  Journal  of  the  European 
Communities,  which  was  provided  in 
the  petition,  and  the  Department’s  Final 
Affirmative  Coimtervailing  Duty 
Determinations:  Certain  Steel  Products 
frum  the  Federal  Republic  of  Germany 
(47  FR  39345,  September  7. 1982), 
Dillinger  did  receive  funds  under  this 
program.  Therefore,  we  calculated  the 
benefit  for  Dillinger  using  the 
information  provided  in  the  Official 
Journal  of  the  European  Commrmities. 

4.  Joint  Scheme:  Improvement  of 
Regional  Economic  Structure — GA 
Investment  Grants  and  Other  GA 
Subsidies 

The  primary  goal  of  this  program  is  to 
assist  companies  in  depressed  areas. 
Pxueuant  to  the  Grundgesetz  (the 
constitution  of  the  Federal  Republic  of 
Germanv),  regional  policy  basically  lies 
within  the  competency  of  the  indi^dual 
states.  However,  pursuant  to  Article  91 
of  the  Grundgesetz,  the  federal 
government  participates  in  regional 
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economic  assistance  measures  through 
the  Federal/State  Joint  Scheme  for  the 
Improvement  of  Regional  Economic 
Structures.  The  law  governing  the  Joint 
Scheme  was  signed  October  6, 1969, 
and  came  into  force  on  January  1. 1970. 
The  European  Gimmunities*  (EC) 
Commission  Decision  322/89/ECSC  of 
February  1, 1989,  prohibited  regional 
aid  to  the  iron  and  steel  industry  after 
January  1, 1989  (exceptions  were  made 
for  the  new  states  of  the  former  German 
Democratic  Republic  (GDR)).  Therefore, 
iron  and  steel  companies,  except  those 
in  eastern  Germany,  are  no  longer 
eligible  to  receive  assistance  imder  this 
pro^m. 

Ine  federal  government  and  the  states 
participate  in  the  planning  and  the 
financing  of  the  Joint  Scheme.  Although 
financing  of  the  Joint  Scheme  is  shared 
equally  by  the  federal  government  and ' 
the  states,  the  implementation  of  the 
Joint  Scheme  is  the  task  of  the  states 
alone.  The  body  responsible  for  the  Joint 
Scheme  decisions  is  the  Planning 
Committee  for  Regional  Economic 
Structures.  It  is  under  this  Planning 
Committee  that  the  GA  Areas  are 
designated.  The  Planning  Committee 
annually  adopts  the  Joint  Scheme 
framework  plan  for  a  five-year  period. 
This  sets  the  framework  within  which 
the  regional  economic  assistance  can  be 
carried  out. 

Under  this  program,  companies 
located  in  GA  Areas  are  eligible  for 
grants  equal  to  10  to  23  percent  of  fixed 
investments,  depending  on  the  location 
and  t3q>e  of  investment.  They  are 
approved  only  once  and  are  paid  out 
based  on  the  progress  of  the  investment 
project  The  investment  project  must  be 
completed  within  three  years  of 
approval.  If  a  company  makes  several 
investments  in  various  years  and  wishes 
to  receive  assistance  under  this 
program,  then  applications  must  be 
made  for  each  investment.  Applications 
must  be  submitted  to  the  economic 
ministry  of  the  state  prior  to  the  start  of 
the  investment. 

Because  this  program  is  limited  to 
certain  geograpnical  areas,  and  because 
the  GA  Areas  are  not  co-extensive  with 
state  boimdaries,  we  preliminarily 
determine  that  both  federal  and  state 
assistance  provided  under  this  program 
are  countervailable.  Thyssen,  Ilsenburg, 
and  Hoesch  received  grants  under  this 
program.  However,  Hoesch  only 
received  assistance  under  this  program 
for  investment  projects  involving  pipes, 
tinplates,  and  technical  gases,  which  are 
not  subject  to  these  investigations. 
Therefore,  we  preliminarily  determine 
that  Hoesch  did  not  use  this  program 
with  respect  to  the  production  of  the 
subject  merchandise. 


We  also  preliminarily  determine  that 
these  grants  are  nonrecvirring.  Therefore, 
we  calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
section  on  the  “Capital  Investment 
Grant"  program  (see  A.I.,  above).  We 
then  divid^  these  results  by  the  total 
steel  sales  of  the  companies  within  each 
respective  class  or  kind  of  merchandise. 

In  addition,  Ilsenburg,  a  company 
located  in  the  former  GDR,  stated  tnat  a 
portion  of  the  investment  covered  by  the 
grant  it  received  was  made  prior  to  the 
currency  unification,  and  that  the 
Investment  subsequently  was  revalued 
and  written  down  by  company  auditors 
to  reflect  the  effects  of  the  currency 
tmification.  In  the  audit  of  the  grant,  the 
internal  revenue  auditors  made  a  new 
calculation  of  the  investment  grant 
entitlement  based  on  the  lower  amount. 
The  internal  revenue  auditors  have 
advised  the  company  that  it  will  be 
required  to  repay  a  part  of  the  grant. 
Ilsenburg  also  will  be  liable  for  interest 
on  the  amount  to  be  repaid.  This 
amount  was  deducted  from  the  amount 
of  Ilsenburg’s  grant  before  the 
calculation  of  the  grant  benefit. 

To  calculate  a  benefit  conferred  by  the 
repayable  amount  of  the  grant,  we 
treated  the  amount  outstanding  during 
the  period  of  investigation  as  a  short¬ 
term  loan  with  an  interest  rate  of  six 
percent  According  to  Financial 
Statistics  Monthly,  the  average  short¬ 
term  lending  rate  in  Germany  during 
our  period  of  investigation  was  9.25 
percent.  We  calculated  the  difference  in 
the  amount  of  interest  that  would  have 
been  paid  on  the  repayable  amount 
based  on  the  six  percent  interest  rate 
charged  to  the  company  and  the 
national  average  short-term  lending  rate 
of  9.25  percent.  We  then  divided  that 
differential  by  the  total  steel  product 
sales  of  the  companies  within  the 
respective  class  or  kind  of  merchandise. 
We  added  this  benefit  to  the  benefit 
calculated  fit>m  the  grants  received 
under  this  program.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled,  cold- 
rolled.  and  corrosion-resistant  carbon 
steel  flat  products;  and  0.00  percent  ad 
valorem  for  cut-to-length  carbon  steel 
plate  except  for  Ilsenburg,  Preussag.  and 
Thyssen,  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  are  0.27,  0.00,  and  0.00 
percent  ad  valorem,  respectively. 

5.  Special  Subsidies  for  Compaiiies  in 
the  Zonal  Border  Area 

This  program  was  established  in  1971 
by  the  Act  to  Promote  the  Zonal  Border 
Area.  The  aim  of  the  program  was  to 


mitimte  the  competitive  disadvantages 
for  the  companies  in  the  zonal  bcMtler 
area  and  to  maintain  attractive  jobs  in 
order  to  prevent  the  population  from 
moving  out  of  the  region.  Assistance 
under  this  program  was  open  to  all 
companies  ne^quartered  in  the  zonal 
border  area.  According  to  the  GCX^ 
response,  the  need  for  this  assistance 
disappeared  upon  the  unification  of  the 
coun^.  Therefore,  all  of  the  assistance 
measures  offered  under  this  program 
will  expire  by  1996. 

German  steel  companies  received  two 
types  of  benefits  under  this  program: 
Special  depreciation  for  investments  in 
the  zonal  border  area  amounting  to  up 
to  50  percent  as  well  as  freight 
assistance.  Because  this  program  is 
limited  to  companies  located  in  specific 
geouaphical  r^ons  of  Germany.  %ve 

Ereiiminarily  determine  the  program  to 
B  countervailable. 

Both  Preussag  and  Hoesch  were 
eligible  to  use  the  special  depreciation 
allowance  on  the  tax  retiuns  filed 
during  the  period  of  investigation.  Even 
though  Hoesch  claimed  this  special 
depreciation,  it  did  not  use  the 
allowance  to  offset  taxespaid  during  the 
period  of  investigation.  Inerefore,  we 
preliminarily  determine  that  only 
Preussag  received  a  benefit  under  this 
program  during  the  POI. 

To  calculate  a  benefit,  we  divided  the 
tax  savings  under  the  program  by  the 
total  steel  sales  of  all  companies  within 
each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.18 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.07  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0.01  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.00, 
1.00,  and  0.00  percent  ad  valorem, 
respectively. 

6.  Ruhr  District  Action  Program 

From  1980  through  1984,  the  Ruhr 
District  Action  Program  provided  grants 
for  investments  in  the  Ruhr  region. 
Funds  for  this  program  were  provided 
by  both  the  federal  government  and  the 
(^vemment  of  Nordrhein-Westfalen. 
Under  this  program,  grants  relating  to 
environmental  protection  were  available 
exclusively  to  the  steel  industry.  The 
portion  of  the  funds  provided  to  the 
steel  industry  under  the  framework  of 
the  Ruhr  District  Action  plan  by  the 
Government  of  Nordrhein-Westfalen 
were  provided  in  conjimction  with  the 
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state’s  Air  Pollution  Control  Program. 
(For  more  information  on  this  program, 
see  A.ll.,  below.) 

Because  the  portion  of  the  program 
that  involves  environmental  clean>up 
grants  is  limited  to  the  steel  industry, 
we  preliminarily  determine  the  program 
to  be  countervailable.  Hoesch  and 
Thyssen  received  grants  under  this 
pro^m. 

We  further  preliminarily  determine 
that  the  grants  received  under  this 
program  ere  nonrecurring.  Therefore,  we 
calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
“Capital  Investment  Grant”  program 
{see  A.I.,  above).  We  then  divided  these 
results  by  the  total  steel  sales  of  all  the 
companies  within  each  respective  class 
or  kind  of  merchandise.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidies  for  the  program  to  be  0.01 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.01  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 

0.00  percent  ad  valorem  for  corrosion- 
resistent  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
lengtii  carbon  steel  plate  for  all 
companies. 

7.  Aid  for  Closure  of  Steel  Operations 

The  GOG  adopted  two  measures  to 
reduce  the  economic  and  social  costs  of 
plant  closings  in  the  steel  industry 
between  1987  and  1990.  First,  pursuant 
to  the  Rules  on  Providing  Funds  to  Iron 
and  Steel  Companies  to  Give  Social 
Assistance  to  Structural  Adjustment, 
adopted  on  May  3, 1988,  the  federal  and 
state  governments  provided  grants  to  the 
iron  and  steel  industry  for  expenses 
incurred  with  respect  to  displaced 
employees.  This  program  was 
administered  by  the  Federal  Ministry  of 
Economics  and  the  equivalent  state 
ministry.  The  total  amount  of  federal 
and  state  aid  provided  to  steel 
companies  was  not  permitted  to  exceed 
SO  percent  of  a  company’s  net 
expenditures  incurred  as  the  result  of 
these  plant  closings. 

Second,  on  June  27, 1988,  the  federal 
government  adopted  the  Guideline  for 
Granting  Aid  to  the  Iron  and  Steel 
Industry.  This  measure  increased  the 
amount  of  aid  provided  to  employees 
under  Article  56(2)(b)  of  the  ECSC 
Treaty.  The  lumps  sum  settlement  for 
employees  retiring  during  the  period 
January  1, 1987  to  December  31, 1990 
was  increased  horn  Deutsche  Mark  (DM) 
6,000  to  DM  9,000.  For  more  details 
regarding  this  program,  please  see  A.12., 
below,  “Redeployment  Aid  Under 
Article  56(2){b)”. 

Because  assistance  under  the  Rules  on 
Providing  Fimds  to  Iron  and  Steel 


Companies  to  Give  Social  Assistance  to 
Structural  Adjustment  is  limited  to  the 
iron  and  steel  industry,  we 
preliminarily  determine  this  program  to 
be  countervailable.  This  program  was 
used  bv  Hoesch,  Preussag,  and  Thyssen. 

We  further  preliminarily  determine 
the  grants  provided  under  the  program 
to  be  nonrecurring.  Therefore,  we 
calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
“Capital  Investment  Grant”  program 
(see  A.I.,  above). 

In  addition,  two  of  the  companies  had 
to  repay  portions  of  their  grants  after 
audits  ficm  the  German  tax  authorities. 
To  calculate  a  benefit  conferred  by  the 
repayable  amount  of  the  grants,  we 
treated  the  amoimt  outstanding  during 
the  period  of  investigation  as  a  short¬ 
term  interest-free  loan.  According  to 
Financial  Statistics  Monthly,  the 
average  short-term  lending  rate  in 
Germany  during  our  period  of 
investigation  was  9.25  percent.  We  then 
calculated  the  interest  that  should  have 
been  paid  on  the  outstanding  repayable 
portion  of  the  grant. 

We  added  the  benefits  calculated  from 
the  grants  and  the  interest  savings  and 
divided  that  sum  by  the  total  steal  sales 
of  all  companies  within  each  respective 
class  or  kind.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.04 
percent  ad  vahrem  for  hot-rolled  carbon 
steel  products;  0.06  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0.09  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilesnburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.00, 
0.00,  0.10  percent  ad  valorem, 
respectively. 

8.  faint  Program:  Upswing  East 

For  the  region  encompassing 
Germany’s  new  states  of  the  former 
GDR,  a  special  Federal/State  Joint 
Scheme  Program  was  enacted.  (For 
additional  information  on  the  Joint 
Scheme  Program,  see  A.3.,  above.)  This 
new  program  is  called  Joint  Program: 
Upswing  East.  According  to  the  GOG, 
this  special  program  was  designed  only 
for  1991  and  1992,  and  will  not  be 
extended.  This  new  program  was 
created  by  the  Investment  Act  of  1991, 
which  provided  for  a  special  investment 
allowance  in  the  five  new  states  and  in 
Berlin.  Applicatons  for  this  investment 
grant  are  submitted  to  the  local  teix 
office. 

Only  one  company  under 
investigation,  Ilsenburg,  received  a  grant 


under  this  program  which  was  used  to 
finance  the  purchase  of  a  new  furnace. 
Because  grants  under  this  program  are 
limited  to  companies  located  in 
specified  regions  of  Germany,  we 
preliminarily  determine  the  program  to 
oe  countervailable. 

We  further  preliminarily  determine 
that  grants  provided  under  this  program 
are  nonrecurring.  Therefore,  we 
calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecvuning  grants  as  described  in  the 
“Capital  Investment  Grant”  program 
(see  A.I.,  above).  We  then  divided  these 
results  by  the  total  steel  sales  of  all  the 
companies  within  each  respective  class 
or  kind  of  merchandise.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
lengtn  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen.  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  1.66, 
0.00,  and  0.00  percent  Ad  valorem, 
respectively. 

9.  Treuhandanstalt  Subsidies 

The  Treuhandanstalt  (TRA)  is  an 
institution  under  public  law,  directly 
subordinated  to  the  federal  government, 
with  the  authority  to  conduct  legal 
transactions  in  its  own  name.  The  task 
of  the  TRA  is  to  take  over  the  “people’s- 
owned”  assets  in  the  former  GDR  and 
place  them  within  the  competition- 
directed  market-economy  of  the  Federal 
Republic.  The  TRA  is  privatizing  as 
many  companies  as  possible.  Where 
rapid  privatization  is  not  possible, 
viable  companies  are  being  prepared  for 
later  privatization,  and  non-viable 
companies  are  being  closed  down.  The 
TRA  aims  to  reach  its  goal  of 
comprehensive  privatization  by  1995. 
Within  the  framework  of  the 
privatization,  the  TRA  provides 
financial  assistance  to  companies  on  a 
case-by-case  basis.  This  assistance  is 
intended  to  help  companies  adjust  to 
the  normal  competitive  situation  in  a 
market  economy. 

We  preliminarily  determine  this 
program  to  be  countervailable  to  the 
extent  that  the  assistance  is  provided  on 
terms  inconsistent  with  commercial 
considerations  because  benefits  are 
limited  to  companies  in  specific  areas  of 
Germany.  Ilsenburg  received  loan 
guarantees  from  the  TRA  during  the 
period  of  investigation.  The  loan 
guarantees  were  for  short-term  loans 
provided  by  commercial  banks.  The 
interest  rates  on  these  short-term  loans 
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ranged  from  9.5  percent  to  10.875 
percent.  The  TRA  guarantee  terminated 
when  the  short-term  loans  were 
replaced  by  a  long-term  loan  in  1992. 

The  new  loan  was  guaranteed  by 
Preussag.  which  is  in  the  process  of 
purchasing  Ilsenburg.  The  interest  rate 
on  the  new  loan  was  8.5  percent. 

Ilsenburg  was  charged  a  fee  of  0.8 
percent  for  the  guarantee.  According  to 
evidence  submitted  in  the  company 
response.  Ilsenburg  could  have  received 
a  loan  guarantee  from  a  commercial 
bank  at  the  same  rate  as  that  charged  by 
the  TRA.  Ck>hsequently.  we 
preliminarily  determine  that  the 
guarantee  fee  charged  by  the  TRA  was 
consistent  with  commercial 
considerations,  and,  therefore,  is  not 
countervailable.  However,  Ilsenburg  has 
not  yet  paid  the  guarantee  fee  to  the 
TRA  even  though  the  guarantee  was 
cancelled.  We  preliminarily  determine 
that  the  deferred  payment  of  the  fee 
constitutes  a  benefit  specific  to  one 
company. 

To  calculate  the  benefit,  we  treated 
the  outstanding  amount  of  the  fee  as  a 
short-term  interest-free  loan.  We 
calculated  the  interest  that  would  have 
been  paid  on  that  outstanding  fee  based 
on  the  national  average  short-term 
interest  rate  in  Germany  during  the 
period  of  investigation.  (We  used  an 
interest  rate  of  9.25  percent  calculated 
from  the  Financial  Statistics  Monthly.) 
We  divided  the  interest  savings  by  the 
total  steel  sales  of  all  the  companies 
within  each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  difrerent  aggregate 
benefits.  The  net  subsidy  rates  at  0.02, 
0.00,  and  0.00  percent  ad  valorem, 
respectively. 

10.  Loan  Guarantees  from  Nordrheim 
Westfalen 

Various  statutes  of  the  Government  of 
Nordrhein-Westfalen  authorize  the 
Finance  Minister  to  issue  loan 
guarantees  to  companies.  In  order  to 
receive  a  loan  guarantee,  the  applicant 
must  be  of  good  standing,  the  projects 
for  which  the  applicant  is  seeldng 
financing  must  provide  a  benefit  to  the 
economy,  and  the  borrower  must 
demonstrate  its  ability  to  repay  the 
guaranteed  loan  according  to  schedule. 
One  company  under  investigation. 


Hoesch,  received  a  loan  guarantee  \mder 
this  progr^. 

According  to  the  response,  these  loan 
guarantees  are  available  to  all  industries 
and  professionals  in  Nordrhein- 
Westfalen.  However,  no  evidence  was 
provided  on  actual  program  usage  to 
permit  the  Department  to  analyze 
whether  the  loan  guarantees  are  de  facto 
limited  to  specific  enterprises  or 
industries.  Therefore,  as  best 
information  available,  we  preliminarily 
determine  this  program  to  m 
coimtervailable  to  the  extent  that  loan 
guarantees  were  provided  on  terms 
inconsistent  with  commercial 
considerations'. 

To  derive  the  benefit,  we  calculated 
the  difference  between  the  guarantee  fee 
paid  under  this  program  and  the 
guarantee  fee  that  would  have  been 
charged  by  a  commercial  bank.  We 
divided  the  difference  by  the  total  steel  ■ 
sales  of  all  the  companies  within  each 
respective  class  or  Und  of  merchandise. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidies  for  this 
program  to  be  0.00  percent  ad  valorem 
for  hot-rolled  carbon  steel  products,  for 
cold-rolled  carbon  steel  products,  for 
corrosion-resistant  carbon  steel  flat 
products,  and  for  cut-to-length  carbon 
steel  plate. 

11.  Nordrhein-Westfalen's  Air  Pollution 
Control  Program 

In  an  effort  to  promote  projects  that 
will  reduce  air  pollution,  noise,  and 
related  environmental  conditions,  the 
Government  of  Nordrhein-Westfalen 
established  a  program  that  provides 
financial  assistance  to  business 
enterprises  in  the  form  of  grants  and 
reduced-interest  loans.  Grants  or  loans 
are  provided  based  upon  a 
determination  by  the  Government  of 
Nordrhein-Westfalen  that  the  proposed 
project  will  alleviate  undesired 
environmental  conditions.  Both 
Thyssen  and  Hoesch  received  grants 
under  this  program. 

According  to  the  response,  assistance 
under  this  program  is  available  to  all 
business  enterprises  throughout  the 
state.  However,  no  evidence  was 
provided  on  actual  program  usage  to 
permit  the  Department  to  analyze 
whether  the  assistance  is  de  facto 
limited  to  specific  enterprises  or 
industries.  Therefore,  as  best 
information  available,  we  preliminarily 
determine  this  program  to  be 
countervailable. 

We  preliminarily  determine  that 
grants  provided  under  this  proraam  are 
nonrecurring.  Therefore,  we  calculated 
the  benefit  under  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  in  the  "Capital  Investment 


Grant”  program  (see  A.I.,  above).  Using 
this  methodology,  all  grants  were 
expensed  in  the  year  of  receipt  because 
the  sum  of  the  grants  received  in  each 
year  was  less  than  0.5  percent  of  total 
sales. 

12.  Subsidies  Related  to  the  Saarstahl/ 
Dillinger  Merger 

In  April  1989,  an  agreement  was 
reached  between  the  Government  of 
Saarland  and  Dillinger’s  parent 
company,  Usinor  Sacilor,  regarding  the 
purchase  of  Saarstahl  Volklingen  GmbH 
(Saarstahl).  Saarstahl,  a  producer  of  hot- 
rolled  lead  and  bismuth  carbon  steel 
products,  is  not  a  respondent  in  this 
investigation.  Under  the  terms  of  this 
purchase  agreement,  Saarstahl  and 
Dillinger  became  wholly-owned 
subsidiaries  of  a  newly  created  holding 
company,  DHS-Dillinger  Hutte  Saarstahl 
AG  (DHS). 

-  The  Government  of  Saarland 
contributed  the  assets  of  Saarstahl  and 
DM  145.1  million  in  cash  in  return  for 
27.5  percent  ownership  of  the  holding 
company,  DHS.  Usinor  Sacilor 
contributed  its  shares  of  Dillinger  to 
DHS  in  return  for  70  percent  ownership 
of  the  holding  company.  A  third  party 
bought  2.5  percent  of  DHS.  Pursuant  to 
the  piirchase  agreement,  the 
Governments  of  Germany  and  Saarland 
forgave  all  of  the  outstanding  debts 
owed  to  them  by  Saarland.  Tbe  amount 
of  forgiven  debt  was  DM  3.936  billion. 

In  edition,  private  creditors  forgave 
debt  amounting  to  DM  217.1  million  as 
part  of  the  restructuring  of  the  two 
companies. 

We  preUminarily  determine  that  the 
debt  forgiveness  by  the  Governments  of 
Germany  and  Saarland  is  a 
countervailable  benefit  because  the 
forgiveness  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  In  aodition, 
we  preliminarily  determine  that  the 
private  debt  for^veness  is 
countervailable  because  it  was  required 
by  the  governments  as  part  of  a 
government-led  debt  r^uction  package 
leading  to  the  creation  of  DHS.  These 
determinations  are  consistent  with  our 
determination  in  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  57  FR  42971  (September 
17, 1992). 

We  also  preliminarily  determine  that 
the  debt  forgiveness  provided  by  the 
Governments  of  Germany  and  Saarland, 
and  the  private  creditors,  although 
provided  for  debt  incurred  originaliy  by 
Saarstahl,  benefitted  both  Saa^ahl  and 
Dillinger  because  the  forgiveness  was 
made  pursuant  to  the  creation  of  DHS. 
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Without  this  forgiveness,  DHS  would 
have  been  liable  for  this  debt.  Therefore, 
we  allocated  the  benefit  over  DHS's  total 
sales,  which  includes  the  total  sales  of 
both  Saarstahl  and  Dillinger. 

To  calculate  the  benefit  arising  firom 
the  debt  forgiveness,  we  treated  the 
amount  of  the  forgiveness  as  a 
nonrecurring  grant.  Therefore,  we 
calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
“Capital  Investment  Grant"  program 
{see  A.I.,  above).  For  each  specific  class 
or  kind  of  merchandise,  we  divided 
these  results  by  the  total  steel  sales  of 
all  the  companies  within  each 
respective  class  or  kind  of  merchandise. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidies  for  this 
program  to  be  0.00  percent  ad  valorem 
for  hot-rolled  carbon  steel  products,  for 
cold-rolled  carbon  steel  products,  and 
for  corrosion-resistant  carbon  steel  flat 
products:  and  16.90  percent  ad  valorem 
for  cut-to-length  carlmn  steel  plate 
except  for  Ilsenburg,  Preussag,  and 
Thyssen,  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  are  0.00, 0.00,  and  0.00 
percent  ad  valorem,  respectively. 

However,  we  see  certain  similarities 
between  the  creation  of  DHS  and  the 
formation  of  the  joint  venture  discussed 
in  the  preliminary  determination  of 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  fi’om  the  United 
Kingdom  (Bor)  (57  FR  42974,  September 
17, 1992).  In  the  preliminary 
determination  of  Bar,  we  used  the 
outside  investor’s  contribution  to  the 
joint  venture  as  a  benchmark  against 
which  we  measured  the  government’s 
action  in  order  to  preliminarily 
determine  if  the  government’s 
investment  was  consistent  with 
commercial  considerations.  We  intend 
to  seek  more  information  along  these 
lines  for  the  final  determination  of  the 
present  investigation. 

Petitioners  also  alleged  that  Dillinger 
received  subsidies  indirectly  from  the 
federal  government  and  the  Saarland 
government  in  connection  with  the 
construction  of  the  ROGESA  iron 
production  facility  and  the 
Zentralkokerei  Saar  Company  coking 
plant. 

ROGESA  was  a  joint  venture  between 
Dillinger  and  ARBED  Saarstahl  (a 
predecessor  company  of  Saarstahl) 
which  was  formed  in  1981.  This 
company  was  created  to  produce  pig 
iron  for  both  companies.  Saarstahl  made 
a  capital  contribution  to  ROGESA  in  the 
amount  of  DM  200  million.  This  amoimt 
was  financed  by  a  repayable 
contribution  from  the  Governments  of 
Germany  and  the  Saarland,  which  was 


part  of  the  DM  3.936  billion  forgiven  by 
the  Governments  of  Germany  and 
Saarland.  Dillinger  made  a  contribution 
in  kind  by  transferring  its  blast  furnace 
to  the  newly-created  company. 

According  to  the  response,  an 
independent  accoimting  firm 
determined  that  the  market  value  of  the 
blast  furnace  was  between  DM  218  and 
234  million. 

Zentralkokerei  was  founded  in  1982 
by  Dillinger,  Stahlwerke  Rochling- 
Burbach  GmbH  (another  predecessor 
company  of  Saarstahl)  and 
Saarbergwerke  AG.  According  to  its 
response,  Dillinger  made  a  capital 
contribution  in  the  amount  of  DM 
255,000  to  Zentralkokerei.  The  stated 
capital  of  the  company  is  DM  one 
million;  therefore,  Dillinger  acquired 
ownership  of  25.5  percent  of 
Zentralkokerei’s  stock. 

Since  Dillinger  received  shares  in 
ROGESA  and  Zentralkokerei  equal  to 
the  contribution  made  into  both 
companies,  we  preliminarily  determine 
that  these  transactions  are  not 
countervailable.  To  the  extent  that 
Dillinger  did  receive  a  subsidy,  based  on 
the  assistance  provided  to  Saarstahl  by 
the  Governments  of  Germany  and 
Saarland  which  was  used  to  finance  a 
portion  of  the  ROGESA  and 
Zentralkokerei  transactions,  it  is  in  our 
calculation  arising  from  the  forgiveness 
of  debt. 

13.  ECSC  Redeployment  Aid  Under 
Article  56(2}(b) 

Under  Article  56(2)(b)  of  the 
European  Coal  Steel  Commimity  (ECSC) 
Treaty,  persons  employed  in  the  coal 
and  steel  industry  who  lose  their  jobs 
may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
to  workers  affected  by  restructuring 
measures,  particularly  as  workers 
withdraw  from  the  labor  market  into 
early  retirement  or  are  forced  into 
unemployment.  The  ECSC  disburses 
assistance  under  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  German  steel 
workers  under  Article  56(2)(b). 

The  portion  of  the  payments  made  by 
the  ECSC  is  provided  from  its  budget, 
which  is  financed  by  contributions  from 
the  coal  and  steel  industry.  We 
preliminarily  determine  that  because 
this  portion  was  financed  solely  from 
producer  contributions,  it  is  not 
countervailable.  However,  we 
preliminarily  determine  that  the  GCX}’s 
share  of  funds  under  this  program  is 
countervailable  becaxise  the  provision  of 
its  funds  is  limited  to  a  specific 
industry,  and  because  the  funds  relieved 
the  companies  of  obligations  they 


normally  would  have  incurred.  This 
pro^m  was  used  by  all  six  companies. 

We  consider  this  program  to  provide 
recurring  benefits  and  we  expensed  the 
payments  provided  \mder  this  program 
oy  the  GOG  to  the  year  of  receipt. 
Therefore,  we  took  50  percent  of  the 
funds  provided  in  1991  imder  this 
program,  the  amount  attributable  to  the 
GOG,  and  divided  that  amount  by  the 
total  steel  sales  of  all  the  companies 
within  each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.12 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.12  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0.44  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
lengtn  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.16, 
0.07,  and  0.14  percent  ad  valorem, 
respectively. 


f 


14.  ECSC  Article  54  Loans 

Article  54  loans  are  provided  for  the 
purpose  of  piuchasing  new  equipment 
or  financing  modernization.  I^e  EC 
stated  that  Article  54  loans  are  direct 
loans  from  the  Commission  and  that  the 
funds  are  loaned  at  a  slightly  higher  rate 
them  that  at  which  the  Commission 
obtained  them  in  order  to  cover  its 
costs.  According  to  the  EC  response,  the 
Commission  has  this  program  to 
facilitate  the  lending  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  acquire 
suc^  lending.  Hoesch,  Klockner, 

Preussag,  and  Thyssen  received  loans 
under  this  program. 

Because  this  program  is  limited  to  the 
iron  and  steel  industry,  we 
preliminarily  determine  these  loans  to 
be  countervailable  to  the  extent  that 
they  were  extended  to  recipient 
companies  on  terms  inconsistent  with 
commercial  considerations. 

The  benefit  for  the  period  of 
investigation  was  calculated  using  our 
long-term  loan  methodology  described 
in  §  355.49(c)(1)  of  the  Department’s 
Proposed  Rules,  and  used  in  prior 
investigations  (see,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Granite  Products 
from  Spain,  53  FR  24340  (June  28, 

1988)).  To  preliminarily  determine  if  a 
loan  to  a  particular  recipient  was 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used, 
whenever  possible,  each  company’s 
actual  cost  for  long-term,  fixed-rate  debt. 
If  a  company  did  not  report  this  cost,  or 
when  a  company  had  no  long-term  i 
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borrowing  in  the  year  in  which  a  loan 
was  approved,  we  used  the  average 
annud  interest  rate  for  Germany  as 
reported  in  International  Financial 
Statistics. 

Using  this  methodology,  we 
preliminarily  determine  the  net 
subsidies  for  this  program  to  be  0.06 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.08  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 

0.01  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0.00, 
0.02,  and  0.01  percent  ad  valorem, 
respectively. 

15.  Interest  Rebates  on  ECSC  Article  54 
loans 

Article  54  loan  interest  rebates  were 
granted  to  steel  companies  during  the 
restructuring  and  modernization  of  the 
industry  beginning  in  the  1980’s. 
Companies  applying  for  these  rebates 
had  to  meet  certain  criteria  such  as  a 
reduction  in  steel  production  and 
improvements  in  processing  that  would 
yield  energy  savings  and  improve 
efficiency.  Interest  rebates  to  steel 
companies  were  limited  to  a  maximum 
of  three  percent  of  the  eligible 
investment  and  were  provided  over  a 
period  of  three  years.  Funds  were 
provided  by  the  ECSC  operational 
budget  which  is  made  up  of  levies 
charged  to  all  ECSC  companies.  Deficits 
in  the  operational  budget  are  made  up 
by  Member  State  contributions.  While 
no  Member  State  contributions  have 
been  made  to  the  operational  budget 
since  1984,  it  was  supplemented  by 
member  States  from  1978  through  1984. 
Preussag  and  Thyssen  received 
interested  rebates  on  Article  54  loans. 

Because  the  interest  rebates  provided 
came  from  the  ECSC  Operational 
Budget,  which  was  financed  exclusively 
by  producer  levies  since  1985,  interest 
rebates  provided  from  1985  to  the 
present  are  not  countervailable. 
However,  because  the  interest  rebates 
given  prior  to  1985  were  financed 
through  Member  State  contributions, 
interest  rebates  provided  before  1985  are 
countervailable.  Moreover,  because 
companies  are  aware  that  interest 
rebates  will  be  available  when  the  loans 
are  taken  out,  we  treated  these  interest 
rate  subsidies  as  reduced  interest  loans. 
Therefore,  in  calculating  the  benefits 
from  the  ECSC  Article  54  loans  (see, 
A.14.,  above),  we  reduced  the  interest 
paid  on  those  loans  by  the  amount  of 
interest  rebates  received  before  1985. 
The  estimated  subsidy  calculated  for 


that  program  includes  all  benefits 
conferred  by  these  interest  rebates. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
following  programs  do  not  provide 
subsidies  to  manufacturers,  producers, 
or  exporter  in  Germany  of  certain  steel 
products: 

1.  Wage  Subsidies  (Kurzarbeitergeld) 

Kurzarbeitergeld  is  a  benefit  within 
the  framework  of  unemployment 
insurance.  Benefits  under  this  program 
consist  of  payments  of  unemployment 
insurance  to  individual  employees  to 
compensate  them  for  reductions  in  their 
hours  worked.  This  program  is  funded 
by  the  Federal  Labor  Office  whose 
budget  consists  solely  of  premiums  paid 
by  German  employers  and  employees. 
The  period  for  receiving 
Kurzarbeitergeld  may  be  extended  or 
shortened  depending  on  the  situation  in 
the  labor  market. 

Assistance  provided  under  this 
program  is  paid  only  to  employees.  On 
occasion,  an  employer  will  pay 
employees  the  benefits  they  are  due 
under  this  program  and  subsequently 
receive  reimbursement  from  the  Federal 
Labor  Office.  For  those  employees  who 
work  part  time  in  a  company,  the 
employer  continues  to  pay  the  full 
health  insurance  and  half  of  the 
contributions  to  social  security. 

We  preliminarily  determine  that 
benefits  under  this  program  are  not 
countervailable  because  the  program  is 
funded  by  employees  and  employers, 
rather  than  by  the  government. 

2.  Nordrhein-Westfalen's  Technology 
Program  Materials  and  Substances 
Development 

This  program  provides  grants  for 
projects  in  the  field  of  material 
development.  The  program  is 
administered  by  Nordrhein-Westfalen’s 
Ministry  of  Economics  and  Technology. 
Grants  can  be  provided  to  companies, 
universities,  polytechnics,  and  research 
institutes.  Both  Thyssen  and  Hoesch 
have  received  grants  under  this 
program. 

Grants  under  this  program  are 
provided  for  the  development  of  both 
ferrous  and  non-ferrous  metallic 
materials,  non-metallic  materials, 
ceramics,  composite  materials,  and 
fibers.  Grants  received  under  this 
program  are  conditionally  repayable. 
According  to  the  Government  of 
Nordrhein-Westfalen,  the  results  of 
individual  projects  were  made  public 
through  articles  in  technical  journals 
and  through  papers  given  at  national 
and  international  symposia. 


The  Department's  practice  regarding 
the  countervailability  of  research  and 
development  assistance  is  that  when  the 
results  of  the  research  are  made 
available  to  the  public,  the  assistance 
does  not  confer  a  coimtervailable 
benefit.  (See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlcmtic  Srdmon  from 
Norway,  56  FR  7678  (February  25, 

1991)).  Applying  this  standard,  we 
preliminarily  determine  that  this 
program  is  not  coimtervailable. 

C  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  ej^rters 
in  Germany  of  certain  steel  products: 

1.  Loans  with  Reduced  Interest  Rates 

under  the  Steel  Restructuring  Plan 

2.  Federal  and  State  Government  Loan 

Guarantees  under  the  Steel 
Restructuring  Plan 

3.  Special  Ruhr  iMan 

4.  Zukunftsinitiative  Montanregionen 

(ZIM)  Initiative 

5.  Kreditanstalt  frier  Wiederaufbau 

(KfW)  Investment  Loans  for  Eastern 
Germany 

6.  Deutsche  Ausgleichsbank  Investment 

Loans  for  Eastern  Germany 

7.  European  Recovery  Program  Loans  for 

Eastern  Germany 

8.  Loan  Guarantee  Program  for  Eastern 

Germany 

9.  Peine-Salzgitter  Profit  Transfer 

Agreement  and  Other  Operating 
Loss  Subsidies 

10.  Elimination  of  Duisburg  Harbor 
Tolls 

11.  Export  Credits  at  Preferential  Rates 

12.  Miscellaneous  Tax  Subsidies 

13.  Loans  from  the  Government  of 
Nordrhein-Westfalen 

14.  Tax  Subsidies  for  Eastern  Germany 

15.  ECSC  Article  54  Loan  Guarantees 

16.  ECSC  Article  56  Conversion  Loans 

17.  Interest  Rebates  on  ECSC  Conversion 
Loans  under  Article  56 

18.  European  Investment  Bank  Loans 
and  Guarantees 

19.  New  Commimity  Instrument  Loans 

20.  European  Regional  Development 
Fund  Aid 

D.  Programs  Preliminarily  Determined 
Not  To  Exist 

We  preliminarily  determine  that  the 
following  programs  do  not  exist: 

1.  Early  Retirement  Subsidy 

2.  Nordrhein-Westfalen  and 

Niedersachsen  Grants 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 
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Suspension  of  Liquidation 
In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Germany,  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  the  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  rmtil  further  notice. 

Certain  Hot-Rolled  Carbon  Flat  Products 


Country-Wide  Ad  Valorem  Rate . 1.15 

percent 

Certain  Cold-Rolled  Carbon  Steel  Flat 

Products 

Country-Wide  Ad  Volorem  Rate . 1.03 

percent 

Certain  Corrosion-Resistant  Carbon  Steel 

Flat  Products 

Country-Wide  Ad  Volorem  Rate . 0.68 

percent 

Certain  Cut-To-Length  Carbon  Steel  Plate 

Cotmtry-Wide  Ad  Valorem  Rate . 17.26 

percent 

Ilsenburg . 2.11  percent 

Preussag . 1.91  percent 

Thyssen . 0.64  percent 


ITC  Notification 

In  accordance  with  section  703(0  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  ^e  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  ministration,  U.S.  Department  of 
Commerce,  room  B-^99. 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Requests  should  contain:  (1) 
The  party’s  name,  address,  and 
telephone  number;  (2)  the  number  of 


participants;  (3)  the  reason  for 
attendfog;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  section  703(f) 
of  the  Act  (19  U.S.C.  1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

AssJtant  Secretary  for  Import  Administration. 
Appendix  1 

Scope  of  the  Investigations 
The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
“classes  or  kinds”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scope  of  the  certain  hot- 
rolled  carbon  steel  flat  products 
investigation,  the  certain  cold-rolled  carbon 
steel  flat  products  investigation,  and  the 
certain  corrosion  resistant  carbon  steel  flat 
products  investigation.  We  are  considering 
these  comments  and  will  address  this  issue 
at  the  final  determination. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled  carbon 
steel  flat  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetallic 
substances,  in  coils,  or  in  straight  lengths 
which  are  less  than  4.75  millimeters  in 
thickness  and  of  a  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7208.11.0000,  7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000,  7208.14.5000, 

7208.21.1000,  7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.1000,  7208.23.5030, 

7208.23.5090,  7208.24.1000,  7208.24.5030, 

7208.24.5090,  7208.34.1000,  7208.34.5000, 

7208.35.1000,  7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090,  7211.29.1000, 
7211.29.3000,  7211.29.5000,  7211.29.7030, 
7211.29.7060,  7211.29.7090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section. 


of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  4.75  millimeters  or  more  are 
of  a  width  which  exceeds  150  millimeters 
and  measure  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090,  7211.49.1030, 

7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  Include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
iron-based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  in  addition 
to  the  metallic  coating,  in  coils,  or  in  straight 
lengths  which,  if  of  a  thickness  of  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thiclmess  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and  measures 
at  least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 

7212.30.1090,  7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  (“teme  plate”),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel”). 

Certain  Cut-To-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (I'.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  close  box 
pass,  of  a  width  exceeding  150  millimeters 
but  not  exceeding  1 ,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters,  not 
in  coils  and  without  patterns  in  relief)  of 
solid  rectangular  (other  than  square)  cross 
section,  of  rectangular  shape,  neither  clad, 
plated  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and  certain 
hot-rolled  carbon  steel  flat  products  in 
straight  lengths,  of  solid  rectangular  (other 
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than  square)  cross  section,  of  rectangular 
shape,  not  rolled,  neither  clad,  plat^,  nor 
coated  with  metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or  other 
nonmetallic  substances,  4.75  millimeters  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  millimeters  and  measiues  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.000. 

(FR  Doc  92-29502  Filed  12-4-92;  8:45  am] 
BILUNO  COOe  3610-OS-M 

[C-433-804] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination:  Certain  Steel 
Products  from  Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Sullivan,  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Commerce,  room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0114. 

Preliminary  Determination  and 
Alignment 

The  Department  preliminary 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidy,  please  see  the  Suspension  of 
Li^idation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amend^  (the  Act)  (19  U.S.C 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigation  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determination  with 
that  of  the  final  antidumping  duty 
determination  for  certain  steel  products. 
Accordingly,  we  are  aligning  these  final 
determinations.  Therefore,  die  final 
countervailing  duty  determination  is 
now  due  not  later  than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of  the 


preliminary  determination  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of 
Austria  (GOA).  On  August  20, 1992,  we 
received  a  partial  response  from  the 
GOA  indicating  the  proper  responding 
companies  in  tms  investigation. 

On  September  29, 1992,  we  received 
responses  from  the  GOA,  Voest-Alpine 
Stahl  Linz  Ges.m.b.H.  (VA  Linz),  the 
producer  of  the  subject  merchandise, 
and  Voest-Alpine  Stahl  AG  (VAS),  the 
holding  company  for  VA  Linz.  See  the 
Respondents  section,  below,  for  a  list  of 
respondent  companies  for  the  single 
class  or  kind  of  merchandise  subject  to 
this  investigation.  On  October  23, 1992, 
we  issued  a  supplemental/deficiency 
questionnaire  on  November  6, 1992.  We 
received  additional  submissions  from 
respondents  on  November  17, 18.  and 
20, 1992,  which  were  received  too  late 
to  be  considered  for  this  preliminary 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  steel  products, 
constitute  the  following  single  "class  or 
kind"  of  merchandise,  as  found  in 
Appendix  1  to  this  notice:  certain  cold- 
rolled  carbon  steel  flat  products. 

Injury  Test 

Because  Austria  is  a  "country  under 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from 
Austria  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
August  21, 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  firom  Austria  of  the 
subject  merchandise  (57  FR  38064, 
August  21, 1992). 

Respondents 

The  GOA  is  a  respondent  for  the  class 
or  land  of  merchandise  subject  to  this 
investigation.  The  following  is  a  list  of 
the  selected  respondent  companies  for 
the  single  class  or  kind  of  merchandise 
subject  to  this  investigation: 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Voest-Alpine  Stahl  Linz  Ges.m.b.H. 
Corporate  History 

Prior  to  1987,  the  subject  merchandise 
was  produced  in  the  Steel  Division  of 


Voest-Alpine  AG  (VAAG),  a  large 
conglomerate  which  also  contained 
Engineering  and  Finished  Products 
Divisions.  Vereinigte  Edelstahlwerke 
(VEW),  a  producer  of  specialty  steel 
products,  was  an  incorporated 
subsidiary  of  VAAG.  In  1987,  VAAG 
underwent  a  major  restructuring  and 
three  new  companies  were  incorporated 
to  handle  the  three  major  divisions  of 
VAAG.  The  Steel  EMvision  became 
Voest-Alpine  Stahl  Ges.m.b.H.  Linz  (VA 
Linz).  VAAG  became  merely  a  holding 
company  for  these  new  companies  and 
for  VEW.  In  1988,  the  production  assets 
of  VEW  were  distributed  to  its  two 
incorporated  subsidiaries,  Bohler  and 
Schoeller-Bleckmann,  leaving  only  a 
"bare  shell"  which  was  used  to  create 
a  new  holding  company  for  steel-related 
activities  called  Voest-Alpine  Stahl  AG 
(VAS).  VA  Linz  and  Bohler  became 
incorporated  subsidiaries  of  VAS.  In 
1989,  VAS  and  all  other  subholdings  of 
VAAG,  were  transferred  to  Industrie 
imd  Beteiligungsverwaltung  Ges.m.b.R 
(IBVG).  In  1990,  IBVG,  in  turn,  was 
transformed  into  a  state-owned  stock 
corporation  and  renamed  Austrian 
Industries  AG  (Austrian  Industries). 
VAAG  remained,  separate  from  IBVG 
and  Austrian  Industries,  only  in  order  to 
settle  residual  liabilities  and  non-steel 
assets.  Because  it  appears  that  most  of 
the  assets  of  VAAG  are  now  under  the 
control  of  Austrian  Industries,  we  find 
Austrian  Industries  to  be  the  corporate 
successor  to  VAAG. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
year  of  VA  Linz. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  countrywide  rate 
for  each  class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country¬ 
wide  rate  for  all  programs.  Since  we 
have  only  one  producer  of  the  subject 
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merchandise  in  this  investigation,  we 
have  no  companies  which  received 
simificantly  different  aggregate  benefits. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
uestionnaires,  we  preliminarily 
etermine  the  following: 

Equityworthiness 

Petitioners  have  alleged  that  VAAG 
was  imequityworthy  during  1978-84 
and  1986,  and.  therefore,  that  equity 
infusions  received  during  those  years 
were  inconsistent  with  commercial 
considerations.  The  Department 
previously  determined  VAAG  to  be 
unequityworthy  in  the  period  1978-84 
in  Final  Affirmative  Countervailing 
Duty  Determination  of  Certain  Car&m 
Steel  Products  from  Austria  (Carbon 
Steel).  50  FR  33369  (August  19. 1985). 
Respondents  have  not  contested  this 
finaing;  therefore,  we  preliminarily 
determine  that  VAAG  was 
unequityworthy  during  the  period 
1978-84. 

Regarding  1986,  we  examined  the 
financial  condition  of  VAAG  for  the 
three  years  prior  to  1986  as  well  as 
r  information  submitted  by  respondents 
concerning  the  restructuring  of  VAAG 
which  was  planned  for  1987.  The 
analysis  of  prior  years*  results  strongly 
indicate  that  VAAG  was 
unequityworthy  in  1986.  Considering 
that  GOA  equity  infusions  made  in  prior 
years  (e.g.,  1983  and  1984)  did  not 
improve  the  condition  of  VAAG,  a 
reasonable  private  investor  would  most 
likely  be  skeptical  of  the  likelihood  of 
success  of  the  proposed  restructuring 
plans  when  contrasted  with  the  reality 
of  extremely  poor  historical  results  in 
the  immediate  past.  With  respect  to  the 
restructuring;  respondents’  summary  of 
the  restructuring  plans  was  cursory  and 
did  not  provide  projections  concerning 
the  future  performance  of  the  company 
as  a  result  of  the  restructuring.  Lacing 
this  type  of  information,  we  were  unable 
to  conclude  that  a  private  investor,  in 
1986,  would  foresee  an  improvement  in 
the  company’s  performance.  Therefore, 
based  on  the  financial  history  of  the 
company  and  the  history  of  government 
equity  infusions,  combined  with  limited 
information  provided  by  respondents  on 
the  future  prospects  of  the  company,  we 
preliminarily  determine  that  VAAG  was 
unequityworthy  for  the  year  1986. 

Petitioners  have  also  alleged  that  VA 
Linz  was  unequityworthy  during  1987 
and  1989-90  and,  therefore,  that  equity 
infusions  received  during  those  years 
were  inconsistent  with  commercial 
considerations. 

For  1987,  we  analyzed  the  past 
performance  of  VAAG  in  an  effort  to 
gauge  the  equityworthiness  of  VA  Linz. 


By  this  measure.  VA  Linz  would  clearly 
be  considered  imequityworthy. 
Respondents  statedf  that  a  viability 
analysis  performed  by  a  private 
consultant  on  the  production  facilities 
which  currently  belong  to  VA  Linz 
showed  that  those  facilities  were 
profitable  under  VAAG  and  would  be 
viable  as  an  incorporated  entity. 
However,  the  information  respondents 
provided  showed  the  profit/loss  picture 
of  these  facilities  but  did  not  include 
any  supporting  or  explanatory 
documentation.  Therefore,  we 
preliminarily  determine  VA  Linz  to  be 
imequityworthy  in  1987  due  to  the  lack 
of  information  provided  by  respondents 
concerning  the  viability  analysis  of  VA 
Linz  and  the  past  performance  of 
VAAG. 

For  1989,  we  examined  the  period 
1986-88.  Since  VA  Linz  was  not  yet 
incorporated  in  1986,  we  examined  the 
financial  indicators  of  VAAG  from  that 
year  as  an  indicator  of  the 
equityworthiness  of  VA  Linz.  These 
figures  show  that  VAAG  performed 
poorly  in  1986.  However,  as  noted 
above,  VAAG  was  undergoing  a  major 
restructuring  which  resulted  in  the 
incorporation -of  VA  Linz.  By  1989,  a 
private  investor  could  see  that  the 
restructuring  was  being  implemented  by 
the  GOA.  This  would  indicate  that 
VAAG’s  performance  in  1986  may  not 
prove  to  be  a  reliable  indicator  for  VA 
Linz’s  future  performance.  Respondents 
did  not  provide  the  financial  reports  for 
VA  Linz  for  1987.  The  lack  of  financial 
statements  for  VA  Linz  for  1987 
compels  us  to  conclude  that  VA  Linz 
experienced  a  loss  of  3  billion  Austrian 
schillings  in  1987,  as  stated  in  the  1991 
VA  Linz  annual  reports.  Financial  ratios 
calculated  by  respondents  for  1988  seem 
to  indicate  a  positve  trend  when 
compared  with  1987.  Overall,  a  private 
investor  examining  VA  Linz  would  most 
likely  conclude  that  the  company  was 
shedding  the  unprofitable  past  of  VAAG 
and  its  1987  results  and  was  staging  a 
turnaround  in  accordance  with  the 
restructuring  objectives.  'Therefore,  we 
preliminarily  determine  that  VA  linz 
was  equityworthy  in  1989. 

Regarding  1990,  we  examined  the 
years  1987-89.  As  stated  above,  in  1987 
VA  Linz  incurred  a  large  loss  and  in 
1988  it  showed  marked  improvement. 
When  examining  the  financial 
indicators  and  ratios  provided  by 
respondents  for  1989,  the  results 
showed,  even  further  improvement  over 
1988.  'Thus,  the  trend  from  1987-89  is 
strongly  positive.  Based  on  this  analysis, 
we  preliminarily  determine  that  VA 
Linz  was  equit^orthy  in  1990. 

For  a  more  detailed  analysis  regarding 
equityworthiness,  see  the  incurrence 


Memorandum  found  on  the  public  file 
for  this  investigation. 

With  respect  to  VA  Linz,  petitioners 
argued  that  VAAG  may  have  assumed 
costs,  debts  or  liabilities  on  behalf  of  VA 
Linz,  thereby  creating  a  deceptive 
appearance  of  profitability.  However, 
we  have  examined  the  annual  reports  of 
VAAG  and  VAS  and  found  no  eiddence 
to  suggest  that  this  is  so.  We  will  seek 
further  information  regarding  this  issue 
prior  to  verification. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e..  de  facto 
specificity).  See  19  U.S.C.  1677(5)(B).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  FR 
23366  (May  31, 1989)  [Proposed  BuJes)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program: 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program: 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program:  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Amiraiative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570  (May  28, 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  *1110  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
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countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and. 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
efiect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  die 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question.  ^  ^ 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  maricet-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  fr’om  Norway),  56  FR 
7678  (February  25, 1991).  We  have 


considered  the  grants  provided  under 
the  programs  descried  below  to  be  nmi- 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Groimdfish  from  Canada.  51  FR 
10041  (March  24. 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  fr^  non¬ 
recurring  benefits  set  frvth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see, 

$  355.49(b)(3)  of  the  Propos^  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company's  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 
was  uncreditworthy  in  the  year  in 
which  the  grant  was  approved,  we 
added  a  risk  premium  to  the  benchmark 
interest  rate  in  accordance  with 
§  355.44(b)(6)(iv)  of  the  Proposed  Rules. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsiclies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products 
under  the  following  programs: 

1.  Equity  Infusions  to  Voest- Alpine  AG 
(VAAG):  1978-84.  1986 

a.  1978-1984 

The  GOA  provided  equity  infusions 
through  Osterreichische 
Industrieholding-Aktiengesellschaft 
(OIAG)  to  VAAG  while  VAAG  owned 
the  facilities  which  became  VA  Linz,  the 
producer  of  the  subject  merchandise. 
The  responses  indicated  that  VAAG 
received  equity  infusions  in  1978, 1983, 
and  1984.  The  1978  infusion  was  given 
by  OIAG  as  part  of  its  normal  business 
activities.  We  preliminarily  determine 
ffiis  equity  infusion  to  be  specific  since 
OIAG  provided  these  funds  to  a  specific 
enterprise.  The  1983  and  1984  inmsions 
were  given  by  OIAG  pursuant  to  Law 


589/1983.  Law  589/1983  provides 
authority  for  disbursement  of  funds  to 
companies  of  OIAG,  of  which  VAAG  is 
one.  Therefore,  we  determine  the 
infusions  given  under  this  law  to  be 
specific. 

As  discussed  above,  the  Department 
previously  determined  that  equity 
investments  in  VAAG  between  1978-84 
were  inconsistent  with  commercial 
considerations.  Respondents  did  not 
provide  any  information  disputing  these 
findings.  Hence,  we  preliminarily 
determine  that  these  infusions  were 
provided  to  VAAG  in  a  manner 
inconsistent  with  commercial 
considerations. 

Respondents  have  not  challenged  the 
countervailability  of  these  equity 
infusions  other  than  by  alleging  that  the 
funds  provided  by  these  equity 
infusions  were  not  disburs^  to  the 
facilities  which  produced  the  subject 
merchandise.  We  reject  this  position 
because,  as  the  Department  stated  in 
Carbon  Steel,  these  funds  were  available 
to  VAAG  to  do  with  as  it  wished  and, 
thus,  benefitted  VAAG  as  a  whole.  Since 
VA  Linz’  facilities  were  a  part  of  VAAG 
when  these  equity  infusion  were 
received,  we  preliminarily  determine 
that  the  subsidies  provid^  by  these 
equity  infusions  benefitted  the 
merchandise  produced  by  VAAG’s  Steel 
Division  and  continue  to  benefit  the 
production  companies  under  Austrian 
Industries,  the  successor  to  VAAG. 

To  calculate  the  benefit  from  this 
program,  we  used  the  methodology 
described  in  the  Equity  Methodology 
section,  above.  We  then  divided  the 
benefit  by  total  sales  of  domestically- 
produced  Austrian  Industries  products 
during  the  POL  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.12  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

b.  1986 

Petitioners  alleged  that  an  equity 
infusion  was  given  by  OIAG  to  VAAG 
in  1985  while  VAAG  owned  the 
facilities  which  became  VA  Linz,  the 
producer  of  the  subject  merchandise. 
However,  the  responses  indicate  that,  in 
fact,  these  funds  were  disbursed  by 
OIAG  in  1986.  The  1986  equity  infusion 
was  given  as  an  advance  payment  for 
funds  to  be  provided  under  Law  298/ 
1987  (the  OLAG  Financing  Act).  These 
funds  were  eligible  for  disbursement  to 
the  same  companies  of  OIAG  as  were 
eligible  under  Law  589/1983.  Therefore, 
we  find  this  infusion  to  be  specific. 

We  analyzed  whether  VAAG  was 
equityworthy  in  1986  (see 
Equityworthiness  section,  above).  Based 
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on  our  analysis,  we  preliminarily 
determine  that  VAAG  was 
unequityworthy  in  1986  and,  therefore, 
the  equity  infusions  were  made  on 
terms  inconsistent  with  commercial 
considerations.  Thus,  we  preliminarily 
determine  that  this  equity  infusion  is 
countervailable. 

To  calculate  the  benefit  from  this 
program,  we  used  the  methodology 
described  in  the  Equity  Methodology 
section,  above.  We  then  divided  the 
benefit  by  total  sales  of  domestically- 
produced  Austrian  Industries  products 
during  the  POI.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.38  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

2.  Equity  Infusion  to  VA  Linz:  1987 

A  direct  equity  infusion  fix>m  OIAG  to 
VA  Linz  was  made  on  December  28, 
1987,  pursuant  to  Law  298/1987.  As 
noted  above,  these  funds  were  eligible 
for  disbursement  to  the  same  companies 
of  OIAG  as  were  eligible  luider  Law 
589/1983.  Therefore,  we  find  this 
infusion  to  be  specific. 

In  addition,  we  preliminarily 
determine  that  VA  Linz  was 
unequityworthy  in  1987  (see 
Equityworthiness  section,  above)  and, 
therefore,  that  these  infusions  were 
made  on  terms  inconsistent  with 
commercial  considerations.  Thus,  we 
preliminarily  determine  this  infusion  to 
be  countervailable. 

To  calculate  the  benefit  fixrm  this 
program,  we  used  the  methodology 
described  in  the  Equity  Methodology, 
section,  above.  Since  the  equity 
investment  was  made  directly  in  VA 
Linz  and  VA  Linz  was  separately 
incorporated  as  of  that  year,  we  divided 
the  benefit  by  total  sales  of  VA  Linz 
during  the  POI  to  determine  the  ad 
valorem  benefit.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.10  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

3.  Grants  Provided  to  VAAG:  1978-86 

The  GOA  provided  grants  to  VAAG 
through  OIAG  pursuant  to  Law  602/ 
1981,  Law  589/1983,  and  Law  298/1987. 
In  Carbon  Steel,  the  Department  found 
grants  disbursed  under  Law  601/1981 
and  Law  589/1983  to  be  countervailable. 
In  addition,  as  stated  above,  we 
preliminarily  determine  that  benefits 
provided  under  Law  298/1987  are 
specific  and,  hence,  grants  under  this 
law  are  countervailable. 

As  with  the  equity  infusions  to  VAAG 
discussed  above,  respondents  have  not 


challenged  the  countervailability  of 
these  grants  but  have  argued  that  the 
funds  provided  by  these  grants  were  not 
disbursed  to  facilities  which  produced 
the  subject  merchandise  and,  therefore, 
did  not  benefit  the  subject  merchandise. 
We  have  already  rejected  this  argument 
(see  Equity  Infusions  to  VAAG:  1978-84, 
1986  section,  above). 

To  calculate  the  benefit  from  this 
program,  we  used  the  methodology 
described  in  the  Grant  Methodology 
section,  above.  In  addition,  we  have 
determined  that  the  grant  given  in  1983 
did  not  account  for  greater  than  0.5 
percent  of  VAAG’s  sales  during  that 
year.  Accordingly,  we  have  considered 
that  grant  as  expensed  in  the  year  of 
receipt.  The  benefits  allocatea  to  the 
POI  were  divided  by  the  value  of 
domestically-produced  Austrian 
Industries  total  sales  to  calculate  the  ad 
valorem  benefit.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  1.13  percent  ad  valorem 
tor  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

4.  Income  Tax  Deferral  on  Export 
Receivables 

Under  this  program,  the  GOA, 
pursuant  to  section  6(2)(c)  of  the 
Austrian  Income  Tax  Law  (EStG), 
permits  Austrian  companies  to  deduct 
from  their  taxable  income  and  place  in 
a  reserve  15  percent  of  receivables 
originating  from  exports.  This  income 
remains  tax  exempt  until  payment  on 
the  receivables  is  made.  Petitioners 
allege  that  this  confers  a  countervailable 
benefit  because  by  deferring  payment  of 
taxes  on  export  receivables,  an  interest- 
fi^e  loan  is  being  provided  to  the 
exporter  for  the  deferral  period. 
Respondents  argue  that  this  program  is 
not  a  subsidy  but,  rather,  exists  for 
administrative  convenience  in 
recognition  of  the  risks  associated  with 
receivables.  Respondents  also  state  that 
a  loss  created  by  the  use  of  the  reserve 
may  be  carried  forward  for  seven  years. 
VA  Linz  argues  that,  due  to  the  fact  that 
the  conglomerate  incurred  losses  during 
the  POI,  it  paid  no  taxes  and,  therefore, 
did  not  benefit  from  the  program. 

However,  respondents  neither 
provided  all  the  information  requested 
in  the  questionnaires  nor  clarified 
exactly  how  this  program  operates.  In 
addition,  we  note  that  VA  Linz 
contributed  to  this  reserve  in  1990.  We 
are  examining  the  1990  contribution  to 
the  reserve  b^use  VA  Linz  would  file 
its  tax  returns  and,  hence,  benefit  from 
the  reduction  of  taxes  caused  by  this 
contribution,  in  1991 — the  POI. 
Therefore,  as  best  information  available 
(BIA),  we  find  this  to  be  a 


countervailable  export  program  and  we 
are  treating  the  taxes  that  should  have 
been  paid  on  the  1990  contribution  of 
VA  Linz  to  the  reserve  as  a  one-year, 
interest-free  loan. 

To  calculate  the  benefit  fix>m  this 
program,  we  applied  to  the  tax  rate  to 
the  amount  contributed  to  the  reserve. 
Respondents  did  not  provide  the 
corporate  tax  rate  for  Austria.  However, 
according  to  the  ILB-T  Report 
(September  1991),  the  corporate  tax  rate 
was  30  percent.  We  then  calculated  the 
amount  of  interest  which  would  have 
been  paid  on  this  loan  at  the  benchmark 
interest  rate.  Since  respondents  broadly 
referred  to  the  1991  Austrian  National 
Bank  Annual  report  for  benchmark 
short-term  interest  rates  but  did  not 
reference  a  particular  table,  we  used  the 
1991  average  interest  rate  for  short-term 
open  market  deals  by  the  Central  Bank 
(the  COMEX  rate)  as  our  benchmark. 

Since  this  is  an  export  program,  we 
divided  the  benefit  by  total  export  sales 
of  VA  Linz  for  1991  to  calculate  an  ad 
valorem  benefit.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.03  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exfmrters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
following  programs  do  not  provide 
subsidies  to  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  steel 
products  under  the  following  programs:  ■ 

1.  Equity  Infusions  to  VA  Linz:  1989-90 

The  GOA  provided  equity  infusions  to 
VA  Linz  through  VAAG  also  pursuant  to 
Law  298/1987.  Although  VAAG  was  no 
longer  the  holding  company  for  VA 
Linz,  VAAG  disbursed  a  portion  of  the 
funds  allocated  to  it  to  VA  Linz.  These 
funds  were  eligible  for  disbursement  to 
the  same  companies  of  OIAG  as  were 
eligible  under  Law  589/1983.  Thus, 
these  equity  infusions  were  specific. 
However,  we  preliminarily  determine 
that  VA  Linz  was  equityworthy  in  1989- 
90  (see  Equityworthiness  section,  above) 
and,  therefore,  that  these  infusions  were 
not  made  on  terms  inconsistent  with 
commercial  considerations. 

C  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products: 

1.  Equity  Infusions  to  VAAG:  1987, 

1989-90 

2.  Grants  Provided  to  VAAG:  1987-88 

3.  Grants  to  VEW:  1987-89 
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4.  Loan  Guarantee  Program  Under  Law 

569/1978 

5.  Osterreichische  Kontrollbank 

Aktiengesellschaft  (OKB)  Export 

Financing 

6.  Foreim  investment  Credits 

7.  OKB  ^port  Insurance 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Austria,  which  are  entered  or 
withdrawn  fi'om  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amoimts  indicated 
below.  This  suspension  will  remain  on 
effect  until  further  notice. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 1.76 
ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination  and  alignment.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  ^e  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  FTC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 


involving  the  same  class  or  kind  of 
merchandise  subject  to  this 
investigation  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

This  determination  and  alignment  is 
published  pursuant  to  sections  703(f) 
and  705(d)  of  the  Act  (19  U.S.C. 

1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigation 

The  products  covered  by  this  investigation, 
certain  steel  products,  constitute  a  single 
“class  or  kind”  of  merchandise,  as  outlined 
below. 

Although  the  Harmonized  Tarift  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scope  of  this  certain  cold- 
rolled  carbon  steel  flat  products 
investigation.  We  are  considering  these 
comments  and  will  address  this  issue  at  the 
flnal  determination. 

Certain  Cold-Rolled  Carbon  Steel  Fiat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

[FR  Doc.  92-29503  Filed  12-4-92;  8:45  am] 
KLUNG  CODE  3S10-DS-M 


International  Trada  Adminlatratlon 
[C-427-B10] 

Prallminary  Affirmativa  Countervailing 
Duty  Determlnatlona:  Cartain  Steal 
Producta  From  Franca  and  Aligrunant 
of  Final  Countervailing  Duty 
Determlnatlona  With  Final 
Antidumping  Duty  Datermiruitiona: 
Certain  Steel  Producta  From  Franca 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Anne  Osgood  or  Susan  Strumbel, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  Room 
3099, 14th  Street  and  Ckmstitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0167  or  482-1442, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers, 
or  exporters  in  France  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)U)  of  the  Tariff  Act 
of  1930,  as  amend^  (the  Act)  (19  U.S.C. 
1671d(a)(l)).  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aligning 
these  final  determinations.  Therefore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  R^ter  (57  FR  32970,  July  24, 
1992)  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of 
France  (CX)F).  On  August  21. 1992,  we 
received  a  partial  response  from  the 
GOF  indicating  that  Usinor  Sadlor  was 
the  proper  respondent  company  in  these 
investigations. 

On  Odober  5, 1992,  we  received 
responses  firom  the  GOF  and  Usinor 
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Sacilor.  On  October  23, 1992,  we  issued 
a  supplemental/deficiency 
questionnaire  to  respondents.  We 
received  responses  to  this  questionnaire 
on  November  9. 1992. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
“classes  or  kinds"  of  merchandise,  as 
found  in  Appendix  1  to  this  notice:  (1) 
Certain  hot-rolled  carbon  steel  flat 
products;  (2)  certain  cold-rolled  carbon 
steel  flat  products;  (3)  certain  corrosion- 
resistant  caihon  steel  flat  products;  and 
(4)  certain  cut-to-length  carbon  steel 
plate. 

Injury  Test 

Because  France  is  a  "country  under 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (TFC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from  France 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  rrC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
U.S.  industries  are  being  materially 
injured  or  threatened  with  materid 
injiiry  by  reason  of  imports  from  France 
of  the  subject  merchandise  (57  FR 
38064,  August  21. 1992). 

Respondents 

The  GOF  is  respondent  for  each  class 
or  kind  of  merchandise  subject  to  these 
investigations.  Usinor  Sacilor  is  the  only 
respondent  company  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations. 

Corporate  History 

At  the  end  of  1986,  Usinor  and 
Sacilor,  which  were  separate 
subsidiaries  owned  by  the  GOF,  were 
merged  to  become  one  holding  company 
call^  Usinor  Sacilor. 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  the  frscal 
year  of  Usinor  Sacilor. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  preliminarily 
determine  the  following; 

Equityworthiness 

Petitioners  have  alleged  that  Usinor, 
Sacilor  and  Usinor  Sartor  were 
rmequityworthy  for  certain  years  during 
the  period  1979  through  1991,  and. 
therefore,  that  equity  infusions  received 


during  those  years  were  inconsistent 
with  commercial  considerations.  The 
Department  previously  determined  that 
Usinor  and  &cilor  were 
imequityworthy  for  the  years  1978  and 
1981  in  Final  Affirmative 
Countervailing  Determinations:  Certain 
Steel  Products  from  France,  47  FR 
39332  (September  7, 1982)  (Certain 
Steel).  Respondents  have  presented  no 
new  evidence  in  these  investigations 
that  contradicts  the  Department’s 
findings. 

Based  on  the  following  analysis,  we 
have  preliminarily  determined  in  these 
investigations  that  Usinor,  Sacilor,  and 
Usinor  Sacilor  were  unequityworthy 
during  the  years  1982  thrcu^  1988  and 
that  Usinor  Sacilor  was  eqityworthy 
during  1991. 

Throughout  the  period  1982  to  1987, 
Usinor,  Sacilor,  and  Usinor  Sacilor 
reported  substantial  losses. 

Stockholders’  equity  was  negative  in 
every  year  except  1986.  Accordingly, 
certain  financial  indicators,  such  as  rate 
of  return  on  assets  and  equity  and  profit 
margin  on  sales,  were  negative. 
Therefore,  we  preliminarily  determine 
Usinor,  Sacilor,  and  Usinor  Sacilor  to  be 
imequityworthy  in  those  years. 

In  its  responses.  Usinor  Sacilor  has 
derived  a  return  on  equity  for  1984 
through  1991  using  earnings  before 
interest,  taxes  and  depreciation  (EBIDT) 
for  the  numerator.  (Usinor  Sacilor 
consolidated  data  for  Usinor  and  Sacilor 
for  those  years  prior  to  the  merger  in 
1986.)  On  this  ^sis,  Usinor  Sacilor  has 
calculated  a  positive  return  on  equity 
for  these  years. 

During  the  verification  of  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
from  France,  57  FR  42977  (September 
17, 1992)  {Bismuth),  we  were  informed 
by  GOF  officials  that  EBIDT  is  the 
primary  measure  in  France  used  to 
evaluate  a  company’s  ability  to  meet  its 
obligations.  {See  the  public  version  of 
the  report  on  the  Verification  of  the 
Government  of  France,  on  file  in  Room 
B-099  of  the  Department  of  Commerce.) 
However,  EBITD  is  not  a  reflection  of 
the  net  income  of  the  company  in  which 
an  investor  would  be  interested  for 
purposes  of  determining  the  rate  of 
return  on  equity.  Therefore,  the  net 
income  of  a  company,  not  EBITD, 
reflects  the  amount  which  would 
potentially  accrue  to  the  benefit  of  the 
shareholders.  For  these  reasons,  we 
have  disregarded  Usinor  Sadlor’s 
calculations  and  relied  instead  upon  the 
companies’  return  on  assets  and  retium 
on  equity  calculated  on  the  basis  of  net 
income  divided  by  the.  average 
shareholder’s  equity. 

In  Bismuth,  we  preliminarily 
determined  that  Usinor  Sacilor  was  not 


equity  worthy  in  1991  based  upon  a 
review  of  the  financial  data  and  a 
summary  of  an  analysis  of  Usinor 
Sacilor  performed  by  an  independent 
consulting  firm.  Although  the  company 
reported  positive  rates  of  return  on  both 
assets  and  equity  for  all  of  the  preceding 
years,  the  financial  position  of  the  firm 
weakened  yearly.  Respondents  provided 
a  summary  of  a  study  conducted  by  a 
Swiss  consulting  firm,  hired  by  the 
European  Commission,  to  evaluate 
Credit  Lyonnais’  proposed  acquisition 
of  20  percent  of  Usinor  Sacilor’s  voting 
stock.  According  to  respondent,  the 
evaluation  of  the  financial  condition  of 
Usinor  Sacilor  as  a  whole  was 
performed  to  enable  the  Commission  to 
determine  whether  the  proposed 
investment  by  Credit  Lyonnais  was  one 
that  a  prudent  investor  would  make, 
and  whether  Credit  Lyonnais  was 
paying  a  fair  price,  in  accordance  with 
the  EC  State  Aids  Code.  Respondent 
only  provided  a  summary,  not  a 
translated  version  of  the  complete 
report,  for  use  in  our  preliminary 
analysis  in  the  Bismuth  case.  The 
summary  did  not  provide  sufficient 
information  or  data  for  the  Department 
to  assess  whether  the  analysis  met  the 
standards  of  our  “reasonable  investor” 
test.  Therefore,  we  preliminarily 
determined  that  Usinor  Sacilor  was 
unequityworthy  for  1991. 

In  these  investigations  of  certain  steel 
products,  respondents  have  provided 
the  complete,  translated  Swiss  report. 
Based  on  our  review  of  the  complete 
report,  we  have  reevaluated  Usinor 
Sacilor’s  potential  for  generating  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time  and 
concluded  that  Usinor  Sacilor  was 
equityworthy  during  1991. 

Creditworthiness 

Petitioners  have  alleged  that  Usinor, 
Sacilor  and  Usinor  Sacilor  were 
uncreditworthy  from  1982  through 
1992. 

Usinor  Sacilor  disagrees  with  the 
Department’s  previous  determination  of 
uncreditworthiness  in  Certain  Steel. 
Usinor  Sacilor  has  simply  provided 
tables  indicating  certain  d^t-to-equity 
ratios  and  the  ratios  of  debt  obtained 
from  private  sources  to  funds  raised 
from  government  sources.  However, 
respondents  have  not  provided 
sufficient  detail  with  respect  to  the 
information  contained  in  these  tables 
nor  the  nature  of  the  loans  from  private 
sources. 

Usinor  Sacilmr  also  did  not  provide 
information  concerning  its  interest 
obligations  for  the  years  1978  through 
1983.  Usinor  Sacilor  simply  stated  ^t 
it  never  failed  to  meet  its  interest 
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obligations.  However,  Usior  and  Sacilor 
reported  net  losses  in  each  of  these 
years.  During  these  same  years  the  debt 
equity  ratios  indicated  the  company  was 
highly  leveraged,  and  the  cxirrent  and 
quick  ratios  appear  to  indicate  low  level 
of  liquidity  avedlable  to  pay  debts. 
Therefore,  we  do  not  have  a  sufficient 
basis  on  which  to  reconsider  our  earlier 
determination  that  Usinor  and  Sacilor 
were  uncreditworthy  from  1978  through 
1981. 

To  determine  the  creditworthiness  of 
Usinor,  Sacilor,  and  Usinor  Sacilor 
during  the  period  1982  through  1991, 
we  have  evaluated  certain  liquidity  and 
debt  ratios,  i.e.,  current  and  Quick,  times 
interest  earned,  long-term  debt,  and 
debt-to-equity  on  a  consolidated  basis. 
For  the  period,  1979  through  1987,  the 
company  consistently  incurred 
substantial  losses.  The  interest  coverage 
ratios  were  negative  and  the  liquidity 
ratios  indicated  that  the  company  may 
have  difficulty  in  meeting  its  short-term 
obligations.  Although  Usinor  Sacilor 
reported  a  profit  in  1988,  as  a  result  of 
our  analysis,  we  preliminary  determine 
that  Usinor,  Sacilor,  and  Usinor  Sacilor 
were  uncreditworthy  for  the  years  1982 
through  1989. 

However,  for  the  years  1990  through 
1991,  we  preliminarily  determine  that 
Usinor  Sacilor  was  creditworthy 
because  the  financial  statements  and 
certain  ratios  indicated  that  Usinor 
Sacilor  was  able  to  generate  sufficient 
cashflow  to  meet  its  current  and  long¬ 
term  obligations. 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
(Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  54  FR  23366  (May  31, 
1989)  [Proposed  Buies))  the  Department 
measures  the  benefit  of  equity 
investments  in  “unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  retxim  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RORS  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  fi-om  government 
equity  investments  in  xmequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  consistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 


could  not  attract  share  capital  horn  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  imless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway  (Salmon  from  Norway),  56  FR 
7678  (February  25, 1991). 

We  have  considered  the  grants 
provided  under  the  programs  described 
below  to  be  non-recurring,  unless 
otherwise  noted,  because  the  recipient 
cannot  expect  to  receive  benefits  on  an 
ongoing  basis  from  review  period  to 
review  period.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Atlantic  Groundfish  from 
Canada,  51  FR  10041  (March  24, 1986). 
(In  this  regard,  we  are  reexamining  the 
approach  to  distinguishing  recurring 
from  non-recurring  benefits  set  forth  in 


the  three-part  teat  found  in  the  preamble 
of  the  Proposed  Rules,  54  23366,  23376 
(May  31, 1989)).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  [see, 

§  355.49(b)(3)  of  the  Propos^  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department's  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used  the  lending 
rates  published  in  the  International 
Monetary  Fund’s  International  Financial 
Statistics  because  Usinor  Sacilor  did  not 
report  its  actual  cost  for  long-term, 
fixed-rate  debt.  Since  Usinor  Sacilor 
was  uncreditworthy  in  the  years  in 
which  all  grants  were  approved  we  have 
used  the  highest  annual  interest  rate 
reported  in  the  IMF  publication  and 
have  added  a  risk  premium  to  the 
benchmark  interest  rate  in  accordance 
with  §  355.44(b)(6)(iv)  of  the  Proposed 
Rules. 

We  preliminarily  determine  that  each 
of  the  grant  programs  listed  below 
(unless  otherwise  stated)  are  “non¬ 
recurring”  and  are  equal  to  or  greatiar 
than  0.50  percent  of  all  sales  of  the 
company  during  that  year  (see,  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Groundfish  from  Canada.  51  FR  10041 
(March  24, 1986)).  Therefore,  we 
allocated  the  benefits  provided  under 
these  programs  over  the  useful  life  of 
assets  in  the  steel  industry,  i.e.,  15  years. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industiy,  or 
group  thereof  [i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  [i.e.,  de  facto 
specificity).  See  19  U.S.C.  1677(5)(B).  In 
section  355.43(b)(2)  of  the  Department’s 
Proposed  Rules,  the  Department  has  set 
forth  the  factors  that  may  be  considered 
in  determining  whether  there  is 
specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 
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(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  imder  a  program. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Products  from  Canada 
57  FR  22570  (May  28. 1992). 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preUminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products  under 
the  following  programs.  The  analysis 
provided  below  applies  equally  to  each 
of  the  four  classes  or  kinds  of 
merchandise. 

1.  Equity  Infusions 

Loans  with  Special  Characteristics 
(PACS) 

A  plan  was  agreed  upon  in  1978  to 
help  the  principal  steel  companies, 
Usinor,  ^cilor,  Chatillon-Neuves- 
Maisons,  and  their  subsidiaries, 
restructure  their  massive  debt.  This  plan 
entailed  the  creation  of  a  steel 
amortization  fund,  called  the  Caisse 
d'Amortissement  pour  I’Acier  (CAPA) 
for  the  purpose  of  assuring  repayment  of 
funds  borrowed  by  these  companies 
prior  to  )ime  1, 1978.  In  accordance 
with  the  restructuring  plan  of  1978, 
bonds  previously  issued  on  behalf  of  the 
steel  companies  and  pre-1978  loans 
firom  Credit  National  and  Fonds  de 
Developpement  Economique  et  Social 
(FDES)  were  converted  into  PACS.  As  a 
result  of  this  process,  the  steel 
companies  were  no  longer  liable  for  the 
loans  and  bonds,  but  did  take  on  PACS 
obligations. 

According  to  the  responses,  PACS 
were  an  instrument  akin  to  redeemable 
'  subordinated  nonvoting  preferred  stock. 
PACS  would  be  included  in  the 
shareholders’  equity  on  the  balance 
sheet,  and  had  the  following 
characteristics;  1)  a  symbolic  0.10 
percent  remuneration  for  the  first  five 
years  and  1.0  percent  thereafter,  2)  no 
schedule  of  reimbursement  but  in  the 
event  the  steel  companies  became 
profitable,  the  PACS  holders  could  elect 
to  redeem  their  PACS  or  share  in  profits 
according  to  a  predetermined  formula, 
and  3)  PACS  were  subordinated  to  all 
but  the  common  stock. 

In  1978,  Usinor  and  Sacilor  converted 
21.1  billion  French  ft^ncs  (FF)  of  debt 


into  PACS.  From  1980  to  1981,  Usinor 
and  Sacilor  issued  FF8.1  billion  of  new 
PACS.  PACS  in  the  amount  of  FF13.8 
billion,  FF12.6  billion  and  FF2.8  billion 
were  converted  into  common  stock  in 
1981, 1986  and  1991,  respectively. 

Fonds  d’Intervention  Siderurgique  (FIS) 

'Die  1981  Corrected  Finance  Law 
granted  Usinor  and  Sacilor  the  authority 
to  issue  convertible  bonds.  The  FIS,  or 
steel  intervention  fund,  was  created  by 
a  decree  of  May  18, 1983,  in  order  to 
implement  that  authority.  According  to 
the  responses,  Usinor  and  Sacilor  issued 
convertible  bonds  to  the  FIS,  which,  in 
turn,  with  the  COF  guarantee,  floated 
bonds  to  the  public  and  to  institutional 
investors. 

In  1983, 1984,  and  1985,  Usinor  and 
Sacilor  issued  convertible  bonds  to  the 
FIS.  These  FIS  bonds  were  converted  to 
common  stock  in  1986  and  1988. 

Shareholders’  Advances 

According  to  the  responses,  the  GOF 
financed  the  recurring  needs  of  Usinor 
and  Sacilor  through  shareholders’ 
advances  beginning  in  1982.  These 
shareholders’  advances  carried  no 
interest  and  there  was  no  precondition 
for  receipt  of  these  funds.  The  responses 
indicated  that,  consistent  with  the 
GOF’s  pohcy  of  full  adherence  to  the  EC 
State  Aids  Code,  and  with  the  GOF’s 
private  investor  policy  euticulated  by 
President  Mitterrand  in  1984,  the  GOF, 
in  1986,  paid  out  the  last  of  the 
advances  it  had  agreed  to  make  under 
this  program. 

All  of  these  advances  were  converted 
to  common  stock  in  1986. 

In  1981, 1986, 1988,  and  1991, 
virtually  all  the  common  stock 
purchased  through  conversions  of 
PACS,  FIS  bonds  and  shareholder’s 
advances  was  offset  against  company 
losses,  with  the  result  of  reducing  paid- 
in  capital.  In  the  preliminary 
determination  in  Bismuth,  we 
concluded  that  the  benefit  was  realized 
at  the  time  of  the  reduction  in  paid-in¬ 
capital  and  we  treated  each  reduction  in 
paid-in-capital  as  a  grant. 

We  have  reconsidered  the  approach 
taken  in  Bismuth  and,  consistent  with 
the  equity  methodology  preliminarily 
adopted  in  these  investigations,  we  have 
concluded  that  any  benefits  to  Usinor 
Sacilor  occurred  at  the  point  when  the 
debt  instruments  were  converted  to 
common  stock.  Because  the  equity 
methodology  does  not  recognize  the 
subsequent  performance  of  the  company 
receiving  the  equity  investment  and 
treats  the  equity  investment  as  a  grant, 
the  later  write-off  of  the  equity  is 
irrelevant.  As  discussed  above,  we  have 
preliminarily  determined  that  Usinor 


Sacilor  was  imequityworthy  from  1981 
through  1988  and  equityworthy  in  1991. 

As  a  resuh,  we  consider  the 
conversion  of  PACS  to  common  stock  in 
1981  and  1986  to  constitute  equity 
infusions  on  terms  inconsistent  with 
commercial  considerations.  Similarly, 
we  consider  the  conversion  of  FIS  bonds 
to  common  stock  in  1986  and  1988  to 
constitute  equity  infusions  on  terms 
inconsistent  with  commercial 
considerations  because  Usinor  Sacilor 
was  unequityworthy  in  1986  and  1988. 

However,  because  we  have 
preliminarily  determined  that  Usinor 
Sacilor  was  equityworthy  in  1991,  the 
PACS  to  equity  conversion  in  that  year 
was  consistent  with  commercial 
considerations. 

Consistent  with  the  decision 
concerning  equity  methodology 
preliminarily  adopted  in  these 
investigations,  we  followed  the  grant 
methodology  outlined  above  for 
allocating  Uie  benefits  from  the  equity 
infusions  stemming  h'om  PACS  and  HS 
bonds. 

With  respect  to  shareholders’ 
advances,  we  have  preliminarily 
determined  that  shareholders’  advices 
constitute  countervailable  grants  as  no 
shares  were  received  for  these  advances 
when  they  were  made  to  Usinor  and 
Sacilor. 

We  calculated  the  benefit  h'om 
shareholders’  advances  for  the  POI 
using  the  grant  methodology  discussed 
above.  We  then  added  the  bisnefits 
accruing  h'om  PACS,  FIS  bonds  and 
shareholders’  advances.  We  divided  this 
total  benefit  by  Usinor  Sacilor’s  total 
sales  excluding  shipping  expenses  and 
sales  of  non-French  product 
merchandise.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
23.95  percent  ad  valorem. 

Equity  Infusion  1978 

Based  on  information  provided  in  the 
Changes  in  Capital  exhibits  in  the 
responses,  it  is  evident  that  the  GOF 
provided  an  infusion  of  capital  to 
Usinor  and  Sacilor.  Given  that  we  have 
preliminarily  determined  that  Usinor 
and  Sacilor  were  unequitjrworthy  in 
1978,  this  equity  infusion  was  provided 
on  terms  inconsistent  with  commercial 
considerations. 

Consistent  with  the  decision 
concerning  equity  methodology 
preliminarily  adopted  in  these 
investigations,  we  followed  the  grant 
methodology  outlined  above  for 
allocating  the  benefits  from  this  equity 
infusion  in  1978.  We  divided  this 
benefit  by  Usinor  Sacilor’s  total  sales 
excluding  shipping  expenses  and  sales 
of  non-French  produced  merchandise. 
On  this  basis,  we  calculated  an 
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estimated  net  subsidy  of  0.05  percent  ad 
valorem. 

2.  Long-Term  Loans  from  FDES 
The  Law  of  July  13, 1978,  created 
participative  loans  (prets  participatifs) 
which  were  by  law  available  to  all 
French  companies.  Under  these  loans, 
which  were  issued  by  the  FDES  and  the 
Caisse  Francaise  de  Developpement 
Indiistriel  (CFDI).  the  borrower  paid  a 
lower-than-market  interest  rate  plus  a 
share  of  future  profits  according  to  an 
agreed  upon  formula.  These  loans  were 
obtained  by  either  Usinor,  Sacilor,  or 
their  subsidiaries.  On  July  1, 1990,  the 
outstanding  principal  on  the  FDES  loans 
to  Usinor  and  Sacilor  was  consolidated 
into  multiple  long-term  loans  where 
repayment  did  not  include  a  share  of 
profits. 

In  these  investigations,  the  GOF  has 
provided  the  total  distribution  of  FDES 
loans  for  1985  through  1990.  This 
information  indicates  that  the  amount  of 
Usinor  Sacilor’s  debt  consolidated  in 
1990  exceeded  the  total  amount  of  FDES 
loans  distributed  to  all  sectors  of  the 
economy  for  the  years  1987, 1988,  and 
1989  combined.  Moreover,  it  does  not 
appear  that  the  consolidated  loans  at 
issue  are  included  in  the  1990 
distribution. 

For  these  reasons,  we  have 
preliminarily  determined  that  the  1990 
consolidated  loans  are  de  facto  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Accordingly.  Usinor  Sacilor’s  FDES 
loans  are  countervailable  to  the  extent 
that  they  were  provided  on  terms  more 
favorable  than  the  benchmark  financing. 

We  have  used  as  the  benchmark  and 
the  discoimt  rate  the  OECD-TMO 
average  and  highest  long-term  fixed 
interest  rate  published  in  the  OECD 
Financial  Statistics  publication  for  1990. 
Because  we  have  preliminarily 
determined  that  Usinor  Sacilor  was 
creditworthy  during  1990,  for  purposes 
of  calculating  the  benefit,  we  have  made 
no  adjustment  to  the  benchmark  interest 
rate.  We  then  compared  this  benchmark 
financing  to  the  financing  provided  by 
FDES  and  foimd  that  the  FDES  loans 
were  provided  on  more  favorable  terms 
than  me  benchmark  financing. 
Therefore,  we  preliminarily  determine 
that  Usinor  Sacilor’s  loans  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  long¬ 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  Department’s 
Proposed  Rules.  (See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Cranite  Products 
from  Spain,  53  FR  24340  (June  28, 
1988).)  We  divided  the  benefit 


attributable  to  the  POI  by  Usinor 
Sacilor’s  total  sales  excluding  shipping 
expenses  and  those  sales  of  non-French 
produced  merchandise.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.02  percent  ad  valorem. 

3.  Loans  from  Credit  National  and  CFDI 

In  1991,  outstanding  loans  to  Usinor 
Sacilor  from  Credit  National  and  CFDI 
were  consolidated.  Consistent  with  our 
treatment  of  the  FDES  loans,  we  are 
treating  these  consolidations  as  new 
loans  in  1991. 

Because  we  are  treating  these  as  new 
loans  taken  out  in  1991,  no  interest 
would  be  due  until  1992.  Hence,  there 
would  be  no  cash  flow  effect  until  1992. 
Only  at  that  time  would  any  potential 
subsidy  from  these  loans  be  realized. 
However,  the  old  loans  which  were 
consolidated  in  1991  were  outstanding 
during  a  portion  of  the  POI  and 
potentially,  give  rise  to  a  benefit. 

The  GOF  has  claimed  that  loans  from 
Credit  National  and  CFDI  are  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  However,  with  respect  to  the 
Credit  National  loans,  no  information 
has  been  provided  on  the  distribution  of 
these  loans.  With  respect  to  CFDI  loans, 
the  GOF  provided  a  regional  and  an 
industry  distribution.  However,  the 
distribution  chart  did  not  indicate  the 
period  of  time  over  which  this 
distribution  applied. 

Respondents  further  provided  the  law 
creating  Credit  National  which 
indicated  that  loans  made  by  Credit 
National  were  non-specific.  However, 
respondents  did  not  provide  any 
information  to  demonstrate  that  Credit 
National  loans  are  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  on  a  de  facto 
basis.  Unlike  Bismuth,  however, 
respondents  provided  the  terms  of  these 
old  Credit  National  and  CFDI  loans  for 
all  but  one  of  the  Credit  National  loans. 

Since  respondents  have  not  provided 
sufficient  evidence  that  these  old  loans 
from  Credit  National  and  CFDI  are  non¬ 
specific,  we  preliminarily  determine 
that  these  old  loans  are  de  facto  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Therefore,  Usinor  Sacilor’s  Credit 
National  and  CFDI  loans  are 
countervailable  to  the  extent  that  they 
were  provided  on  terms  more  favorable 
than  the  benchmark  financing. 

For  those  years  in  which  Unisor, 
Sacilor.  and  Usinor  Sacilor  were 
imcreditworthy,  we  have  used  as  the 
benchmark  the  same  interest  rate  as 
described  in  the  Grant  Methodology 
section  above.  For  those  years  in  which 
Usinor.  Sacilor.  and  Usinor  Sacilor  were 


creditworthy,  we  have  used  as  the 
benchmark  the  interest  rate  described  in 
the  “Long-Term  Loans  from  FDES’’ 
section  above. 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
Usinor,  Sacilor,  and  Usinor  Sacilor 
received  by  Credit  National  and  CFDI 
and  found  that  these  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
we  preliminarily  determine  that  Usinor 
Sacilor’s  old  loans  frx)m  Credit  National 
and  CFDI  are  countervailable.  To 
calculate  the  benefit  frum  these  loans, 
we  employed  the  long-term  loan 
methodology  describe  above  in  our 
discussion  of  “Long-Term  Loans  frtim 
FDES.’’ 

For  the  one  Credit  National  loan 
where  respondents  did  not  provide  the 
terms  of  the  old  loans,  we  calculated  the 
benefit  arising  from  these  loans  during 
the  POI,  assuming  that  no  interest  was 
paid.  We  have  compared  this  to  the 
benchmark  rate  fiom  the  OECD 
Financial  Statistics  publication  “Typical 
Short-Term  Interest  Rates.’’  We  found 
that  this  loan  was  provided  on  terms 
inconsistent  with  commercial 
considerations. 

We  then  added  all  benefits  received 
from  Credit  National  and  CFDI 
financing  and  divided  the  total  benefit 
attributable  to  the  POI  by  Usinor 
Salicor’s  total  sales  excluding  shipping 
expenses  and  those  sales  of  non-Frendh 
produced  merchandise.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  1.67  percent  ad  valorem. 

4.  Investment  Subsidies 

Petitioners  allege  that  Usinor  and 
Sacilor  received  significant  svuns  of 
money  from  1977  through  at  least  1984 
which  were  listed  in  the  balance  sheets 
as  “equipment  subsidies.’’  Petitioners 
have  also  questioned  so-called 
“investment  subsidies,’’  which  may 
have  been  related  to  equipment 
subsidies. 

According  to  the  responses, 
“investment  subsidies’’  are  provided  for 
investment  projects.  Companies  receive 
funds  from  the  following  sources:  the 
ECSC,  Health  Insurance  Offices, 
Agencies  for  Energy  Control  and  Water 
Authorities,  among  others.  With  respect 
to  eligibility  criteria,  the  responses 
indicate  that  these  investment  subsidies 
are  generally  available  and  are  not 
aimed  at  specific  merchandise  but 
rather  are  designed  to  accomplish 
various  social  purposes,  except  that  the 
ECSC  programs  pertain  only  to 
numerous  classes  of  steel  merchandise. 

According  to  the  responses, 
investment  subsidies  are  provided  by  (1) 
the  ECSC,  which  funds  projects  for 
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research  and  development  that  must  be 
made  available  to  Community  members, 
(2)  Health  Insurance  Offices,  which 
provide  funds  to  all  companies 
investing  in  projects  aimed  at 
preventing  accidents  at  work  and  work- 
related  illnesses,  (3)  indirect  taxes 
which  are  paid  by  all  companies  to 
water  authorities  which  in  turn  provide 
funds  to  companies  who  carry  out  water 
purification,  and  (4)  the  French  agency 
for  Energy  Control  which  makes  funds 
available  for  all  projects  promoting  a 
rational  use  of  energy.  Usinor  Sacilor 
provided  a  chart  in  its  responses 
indicating  investment  subsidies  as  of 
1991.  Respondents  have  indicated  that 
these  subsidies  are  provided  on  a 
recurring  basis. 

Respondents  have  not  provided 
sufiicient  evidence  demonstrating  that 
these  subsidies  are  not  specific  on  a  de 
facto  basis.  Therefore,  for  purposes  of 
this  preliminary  determination,  we  are 
treating  these  investment  subsidies  as 
recurring  grants  received  in  1991. 
Accordingly,  we  have  divided  this  total 
amount  of  grants  received  by  Usinor 
Sacilor’s  total  sales  excluding  shipping 
expenses  and  sales  of  non-French 
produced  merchandise.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.12  percent  ad  valorem. 

5.  Grants  in  the  Form  of  Cancellation  of 
Debt  by  Marine-Wendel  and  DNEL 

Petitioners  alleged  that  in  1978,  at  the 
GOF's  behest,  Marine-Wendel  and 
DNEL  cancelled  a  portion  of  the  debt  of 
Usinor  and  Sacilor  and  received  nothing 
in  return.  In  Certain  Steel,  the 
Department  stated  that  since  this 
forgiveness  of  debt  was  provided  at  the 
direction  of  the  GOF  as  part  of  the 
Rescue  Plan,  it  conferred  a 
countervailable  benefit.  Accordingly,  we 
treated  the  canceled  amount  as  a  grant 
and  allocated  it  over  a  15-year  period. 

Based  on  our  findings  in  Certain  Steel 
and  information  provided  in  the 
responses,  we  continue  to  believe  that 
the  GOF  was  involved  with  the  decision 
to  change  Usinor’s  and  Sacilor’s  debts  to 
their  former  majority  shareholders  into 
PAGS.  Respondents  have  not  provided 
any  new  evidence  that  these  grants  were 
not  countervailable. 

According  to  the  responses,  in  the 
1978  restructuring,  part  of  the  loans 
made  by  the  (private)  majority 
stockholders  were  written  ofi  and 
another  portion  was  converted  to  PAGS. 
Because  the  debt  forgiveness 
represented  by  the  loan  write-ofi  was 
specific  to  Usinor  and  Sacilor,  we 
preliminarily  find  it  countervailable.  We 
have  calculated  the  benefit  horn  this 
program  using  the  grant  methodology 
described  above. 


Sacilor’s  former  majority  shareholder 
redeemed  its  PAGS  in  1989.  Although 
Sacilor  paid  no  interest  on  the  PAGS, 
the  full  vedue  was  repaid.  'Therefore, 
consistent  with  our  approach  in 
Bismuth,  we  are  treating  this  as  a  zero 
interest  loan  where  benefits  expired 
prior  to  the  POL 

The  remaining  portion  of  the  loans 
from  Usinor’s  former  majority 
shareholder  which  also  were  converted 
to  PAGS  were  essentially  written  off  in 
1981  at  a  redemption  value  of  FFIOO. 
Accordingly,  we  are  treating  the 
difference  between  the  original 
shareholder’s  advance  and  the  amoimt 
repaid  as  a  nonrecurring  grant.  We  have 
applied  the  grant  methodology 
discussed  above  to  calculate  the  benefit. 

We  then  added  the  benefits  from  the 
debt  forgiveness  and  the  write-off.  We 
divided  this  total  benefit  by  total  sales 
excluding  shipping  expenses  and  sales 
of  non-French  produced  merchandise. 

On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.09  percent  ad 
valorem. 

6.  ECSC  Article  54  Loans 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
purchasing  new  equipment  or  financing 
modernization.  The  EG  stated  that 
Article  54  loans  are  direct  loans  from 
the  Gommission  and  that  the  funds  are 
loaned  at  a  slightly  higher  rate  than  that 
at  which  the  Commission  obtained  them 
in  order  to  cover  its  costs.  According  to 
the  EC  response,  the  Commission  has 
this  program  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  these  loans.  These  loans 
are  only  available  to  the  iron  and  steel 
industry. 

These  loans  were  used  by  companies 
in  France,  Germany,  Spain,  Italy  and  the 
United  Kingdom.  The  EG  identifies  a 
Belgian  company  as  well,  Cockerill 
Sambre,  as  having  participated  in  this 
loan  program.  However,  tnis  particular 
company  provided  no  response  to  the 
Department’s  questionnaire. 

We  preliminarily  determine  that  this 
program  is  limited  to  the  iron  and  steel 
industry.  Therefore,  these  loans  are 
countervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

For  those  years  in  which  Usinor, 
Sacilor,  and  Usinor  Sacilor  were 
imcreditworthy,  we  have  used  as  the 
benchmark  the  same  interest  rate  as 
described  in  the  Grant  Methodology 
section  above.  For  those  years  in  which 
Usinor,  Sacilor,  and  Usinor  Sacilor  were 
creditworthy,  we  have  used  as  the 
benchmark  the  interest  rate  described  in 


the  "Long-Term  Loans  frnm  FDES’* 
section  above. 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
Usinor,  Sacilor,  and  Usinor  Sacilor 
received  by  the  EG  and  found  that  these 
loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  Usinor 
Sacilor’s  loans  firom  the  EG  are 
countervailable.  To  calculate  the  benefit 
from  these  loans,  we  employed  the  long¬ 
term  loan  methodology  described  above 
in  our  discussion  of  "Long-Term  Loans 
from  FDES."  We  divided  this  total 
benefit  by  total  sales  excluding  shipping 
expenses  and  sales  of  non-French 
produced  merchandise.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.50  per  cent  ad  valorem. 

7.  ECSC  Redeployment  Aid  (Article 
56(2){b) 

Under  Article  56(2)(b)  of  the  EGSG 
Treaty,  individuals  employed  in  the 
coal  and  steel  industry  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  'This  assistance  is  provided 
for  workers  afrected  by  restructuring 
measures,  particularly  as  workers 
withdraw  trom  the  labor  market  into 
early  retirement  or  are  forced  into 
unemployment.  The  EGSG  disburses 
assistance  under  this  program  on  the 
condition  that  the  affected  cormtry 
makes  an  equivalent  contribution. 
Payments  were  made  to  steel  workers 
under  Article  56(2)(b).  Frmds  for  the 
EGSG  portion  of  these  payments  are 
from  the  EGSG  Operational  Budget, 
made  up  entirely  of  levies  on  EGSG 
companies. 

Since  the  EGSG  portion  of  payment 
imder  this  program  comes  from  its 
Operational  Budget,  we  preliminarily 
determine  that  the  portion  of  payments 
provided  by  the  EGSG,  i.e.,  50  percent, 
to  be  not  countervailable.  However,  to 
the  extent  that  their  payments  relieve 
companies  of  obligations  they  would 
otherwise  incur,  we  are  preliminarily 
countervailing  the  matching 
contributions  by  Member  State 
governments. 

Moreover,  we  preliminarily  determine 
that  matching  contributions  by  Member 
State  governments  should  be  treated  as 
recurring  grants  because  the  program  is 
one  under  which  recipients  can  expect 
to  receive  benefits  on  an  ongoing  b^is 
year  after  year.  Therefore,  we  are 
preliminarily  countervailing  Member 
State  payments  imder  this  program 
received  in  1991. 

We  consider  this  program  to  provide 
recurring  benefits  and  we  expensed  the 
payments  provided  imder  this  program 
by  the  GOF  in  1991  Therefore,  we  took 
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SO  percent  of  the  funds  provided  in 
1991  under  this  program,  the  amoimt 
attributable  to  the  GOF,  and  divided 
that  amoimt  by  Usinor  Sacilor’s  total 
sales  excluding  shipping  expenses  and 
sales  of  non-French  produced 
merchandise.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.08  percent  ad  valorem. 

8.  European  Investment  Bank  (EIB) 

Loans  and  Loan  Guarantees 

EIB  loans  are  provided  for  the 
purpose  of  contributing  to  the  steady 
and  balanced  development  of  the 
Community  by  providing  loans  and  loan 
guarantees  for  capital  investment 
proi^ts  in  all  sectors  of  the  economy. 

Tne  EIB  borrows  the  major  part  ofits 
recourses  on  international  capital 
markets — mainly  through  public  bond 
issues.  Often,  EIB  loans  complement  the 
borrower’s  own  funds  and  other  sources 
of  finance.  EIB  loans  rarely  exceed  50% 
of  investment  cost  of  project  and  there 
is  no  differentiation  between  sector  or 
client  type.  Loans  are  disbursed  in  all 
denominations  (single  or  mixed),  with 
different  interest  rates  being  applied  to 
each  separate  denomination,  as 
appropriate. 

We  preliminarily  determine  that  loans 
under  this  program  are  provided  to.  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  Although 
these  loans  may  be  de  jure  available  to 
all  sectors  and  regions,  the  EC  did  not 
provide  requested  information  on  the  de 
facto  distribution  of  benefits.  Thus, 
these  loans  are  countervailable  to  the 
extent  that  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

For  those  years  in  which  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
imcreditworthy,  we  have  used  as  the 
benchmark  the  same  interest  rate  as 
described  in  the  Grant  Methodology 
section  above.  For  those  years  in  which 
Usinor,  Sacilor,  and  Usinor  Sacilor  were 
creditworthy,  we  have  used  as'the 
benchmark  the  interest  rate  described  in 
the  “Long-Term  Loans  firom  FDES” 
section  above. 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
Usinor,  Sacilor,  and  Usinor  Sacilor 
received  by  EIB  and  found  that  these 
loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  Usinor 
Sacilor's  loans  from  EIB  are 
countervailable.  To  calculate  the  benefit 
&om  these  loans,  we  employed  the  long¬ 
term  loan  methodology  described  above 
in  our  discussion  of  “Long-Term  Loans 
from  FDES.”  We  divided  this  benefit  by 
Usinor  Sacilor’s  total  sales  excluding 


shipping  expenses  and  sales  of  non- 
French  produced  merchandise.  On  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  0.002  percent  ad  valorem. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Cmmtervailable 

We  preliminarily  determine  that  the 
following  programs  do  not  provide 
subsidies  to  manufacturers,  producers, 
or  exporters  in  France  of  certain  steel 
products  imder  the  following  programs: 

Grants  in  the  Form  of  Redemption 
Premiums 

Petitioners  allege  that  Usinor  appears 
to  have  received,  or  at  least  been 
promised,  interest  rebates  in  several 
different  years  beginning  in  1983. 
According  to  petitioners,  the  interest 
rebates  took  the  form  of  “redemption 
premiums,”  which  applied  to  certain 
loan  and  debentures  and  which  were 
“amortized  over  the  life  of  the  (debt)  in 
proportion  to  the  interest  expense 
incurred.” 

According  to  the  responses,  Usinor 
issued  a  bond  in  1985.  Because  of  the 
merger  between  Sollac  and  Usinor.  the 
original  Usinor  bond  is  now  recorded  in 
the  records  of  Sollac.  “Redemption 
premiums”  refer  to  the  amount  recorded 
in  the  company’s  balance  sheet  when  a 
bond  is  issued  at  less  than  par.  The 
difference  between  the  par  value  of  the 
bond  and  the  funds  received  is  then 
amortized  over  the  life  of  the  bond  and 
added  to  the  nominal  interest  charge. 
Based  on  this  information,  we  have 
preliminarily  determined  that 
redemption  premiums  do  not  constitute 
a  countervailable  subsidy  because  this 
practice  is  not  on  terms  inconsistent 
with  commercial  considerations. 

C.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products: 

1.  Equity  Infusions  in  1982  and  1983 
Under  the  Plan  Acier 

Petitioners  argue  that  President 
Mitterrand’s  1982  Plan  Acier  called  for 
equity  infusions  into  Usinor  and  Sacilor 
of  FF2.4  billion  in  1982  and  FF3.5 
billion  in  1983.  Petitioners  maintain 
that  these  injections  appear  to  have  been 
accomplished  through  the  creative  use 
of  loss  reserves.  According  to 
petitioners,  in  1982  and  1983,  the 
companies  used  loss  reserves  set  up  by 
the  GOF  to  bolster  their  equity  position. 

In  the  responses,  Usinor  Sacilor 
maintains  that,  because  all  companies 
must  reflect  losses  on  their  financial 
statements,  French  corporate  law  and 


accoimting  principles  allow  a  firm  to 
decrease  its  reserves  from  prior  years 
and  reduce  paid-in  capital  by  the 
difierence.  Further,  according  to  the 
responses,  the  GOF  made  public,  in 
1982,  a  steel  industry  restructuring  plan 
that  news  reports  called  "Plan  Acier.” 
This  plan  called  for  an  investment  in 
the  modernization  of  production 
facilities  over  a  five-year  period.  'These 
funds  were  obtained  from  shareholders’ 
advances  and  the  issuance  of  FIS  bonds. 

We  have  information  with  respect  to 
equity  infusions  that  took  place  in  1981 
as  well  as  the  amounts  reported  for 
shareholders’  advances  and  conversions 
of  FIS  bonds  during  the  period  1983 
through  1986,  whi^  are  discussed 
above.  However,  we  have  no  indication, 
based  on  our  analysis  of  the  changes  in 
capital  formation  provided  in  the 
responses,  that  there  were  additional 
equity  infusions  not  previously  reported 
by  respondents.  'Therefore,  we 
preliminarily  determine  that  this 
program  was  not  used. 

2.  Loan  Guarantees  1978  Through  1982 

In  Certain  Steel,  the  Department 
found  countervailable  a  wide  variety  of 
loan  guarantees.  These  guarantees  were 
provided  by,  or  were  provided  to 
guarantee  loans  from.  Credit  National, 
bank  syndicates  in  which  Credit 
National  participated,  Caisse  des  Depots 
et  Consignations  (CEX^),  Groupement  de 
rindustrie  Siderurgique  (GIS),  FDES. 
the  ECSC,  and  the  European  Investment 
Bank.  According  to  petitioners,  Usinor 
Sacilor  and  its  afriliates  have  continued 
to  carry  outstanding  debts  to  these 
organizations  since  1982. 

Because  we  have  no  indication  that 
Usinor  Sacilor  has  guarantees  on  any 
outstanding  loans  ^m  Credit  National, 
CDC,  GIS,  and  FDES,  etc.,  we 
preliminarily  determine  that  loan 
guarantees  are  not  used. 

3.  ECSC  Article  54  Interest  Rebates  and 

Loan  Guarantees 

4.  ECSC  Article  56  Conversion  Loans 

(Article  (56)(2)(a)) 

5.  ESCS  Article  56  Interest  Rebates 

6.  European  Regional  Development 

Fund  (ERDF)  Loans 

7.  New  Community  Investment  (NCI) 

Loans 

D.  Programs  For  Which  More 
Information  is  Needed 

1.  Shareholders’  Advances  After  1986 

According  to  the  responses,  Usinor 
and  Sacilor  began  funding  regional 
development  projects  to  promote  jobs  in 
economically  depressed  areas  through 
their  subsidiary  companies,  SODIs. 
These  activities  included  providing 
loans  to  the  SODIs,  which  then  offered 
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reduced  rate  loans  to  unrelated 
companies  in  the  areas  involved.  Due  to 
their  success,  the  GOF  later  chose  the 
SODls  as  a  conduit  for  its  own  funding 
to  such  areas.  Further,  according  to  the 
responses,  GOF  funds  provided  to  the 
SODls  after  1986  were  temporarily 
recorded  on  the  books  of  Usinor  and 
Sacilor  as  shareholders’  advances  but 
were  subsequently  transferred  to  the 
SODls. 

However,  in  Usinor  Sacilor’s  Annual 
Report  (1991),  we  note  that 
shareholders'  advances  were  reclassihed 
under  shareholders’  equity  by  a  decision 
of  the  Board  of  Directors.  Usinor  Sacilor 
maintains  that  the  Finance  Minister 
requested  at  the  end  of  1991  that  funds 
advanced  to  the  SODls,  remaining  in  the 
balance  sheet  of  Usinor  Sacilor,  be  taken 
into  equity  with  a  view  toward 
simplification. 

We  question  whether  Usinor  Sacilor 
actually  benehtted  horn  these 
shareholders’  advances.  Usinor  Sacilor 
claims  that  it  contributed  to  the 
financing  of  the  SODls  and  that  its 
advances  to  SODls  exceed  the  funds  it 
received  for  this  purpose  by  the  GOF. 
However,  we  do  not  understand  why, 
although  designated  for  disbursement  to 
the  SODls,  certain  advances  were 
included  in  shareholders’  equity  at  the 
end  of  1991.  In  addition,  we  do  not 
know  why  Usinor  Sacilor  is  required  to 
provide  its  own  funds  to  the  SODls. 
Finally,  the  Annual  Report  (1991) 
indicates  that  Usinor  Sacilor  repaid 
FF250  million  of  these  advances  to  the 
GOF,  Again,  we  question  why  Usinor 
Sacilor  would  be  required  to  repay  these 
advances  if  it  is  only  acting  as  a  conduit 
for  the  funds  to  the  SODls.  For  these 
reasons,  we  preliminarly  determine  that 
more  information  is  needed. 

2.  Equipment  Operating  Subsidies 

Petitioners  argue  that  "equipment 
subsidies’’  appeared  to  have 
disappeared  from  Usinor’s  and  Sacilor’s 
boolU  after  1983  due  to  a  change  in 
accounting  method.  According  to 
petitioners,  based  on  information 
provided  in  Usinor  Sacilor’s 
supplemental  responses,  "these 
subsidies  were  not  discontinued  after 
1983  but  rather  were  re-designated  as 
‘Operating  Subsidies’  and  reported  in 
consolidated  income  statements  rather 
them  profit  and  loss  accounts.” 
Petitioners  maintain  that  Usinor, 

Sacilor,  or  Usinor  Sacilor  have  reported 
either  equipment  or  operating  subsidies 
in  their  annual  reports  each  year  from 
1977  through  1990. 

In  its  response  to  our  questions 
regarding  these  alleged  subsidies, 

Usinor  ^cilor  stated  that  “equipment 
subsidies"  refer  to  the  funding  of 


specific  and  identifiable  expenditures 
whereas  "investment  subsidies"  are 
provided  for  investment  projects. 
However,  Usinor  Sacilor  has  reported 
only  investment  subsidies  received  in 
1991  and,  as  discussed  above,  we  have 
expensed  these  subsidies  as  recurring 
grants. 

Based  on  our  review  of  the 
information  provided  by  respondents, 
we  have  not  been  able  to  establish  that 
equipment  subsidies  are,  indeed,  the 
predecessors  to  operating  subsidies 
because  it  appears  that  Usinor  and 
Sacilor  may  have  received  operating 
subsidies  as  well  as  equipment 
subsidies  prior  to  1983.  Although 
petitioners  maintain  that  operating 
subsidies  do  not  represent  a  new 
program,  but  are  part  of  the  equipment 
subsidies  program,  we  currently  lack 
sufficient  information  to  determine 
whether  equipment  and  operating 
subsidies  constitute  one  or  two  separate 
programs.  As  a  result,  we  intend  to 
solicit  specific  information  horn 
respondents  concerning  the  receipt  and 
possible  interrelationship  between 
equipment,  operating,  and  investment 
subsidies.  For  purposes  of  this 
preliminary  determination,  however,  we 
determine  that  more  information  is 
needed. 

E.  Programs  Preliminarily  Determined 
Not  To  Exist 

We  preliminarily  determine  that  the 
following  program  does  not  exist: 

1.  Additional  Financing  from  FIS  and 

CAPA 

2.  Withdraw  and  Recover  Order 

3.  Equity  Infusions  in  1979  and  1981 
Verification 

In  accordance  with  section  776(b)  of 
tiie  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  France,  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 26.47 


Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate— 26.47 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 

Products 

Country-Wide  Rate — 26.47 
Certain  Cut-To-Length  Carbon  Steel  Plate 
Country-Wide  Rate — 26.47 
ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
ITC  access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  EXD  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

The  determinations  and  alignments 
are  published  pursuant  to  sections 
703(0  and  705(d)  of  the  Act  (19  U.S.C. 
1671b(0). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products. 
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constitute  the  following  four  separate 
“classes  or  kinds”  of  merchandise,  as 
outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scopes  of  the  certain  hot- 
rolled  carbon  steel  products  investigation, 
the  certain  cold-rolled  carbon  steel  flat 
products  investigation,  and  the  certain 
corrosion-resistant  carbon  steel  flat  products 
investigation.  We  are  considering  these 
comments  and  will  address  this  issue  at  the 
flnal  determinations. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled  carbon 
steel  flat  products,  of  solid  rectangular  (other 
than  square)  cross  section,  or  rectangxilar 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetallic 
substances,  in  coils,  or  in  straight  lengths 
which  are  less  than  4.75  millimeters  in 
thickness  and  of  a  width  measvuing  at  least 
10  times  the  thickness,  as  currently 
classiflable  in  the  HTS  under  item  numbers 
7208.11.0000,  7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000,  7208.14.5000, 

7208.21.1000,  7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.1000,  7208.23.5030, 

7208.23.5090,  7208.24.1000,  7208.24.5030, 

7208.24.5090,  7208.34.1000,  7208.34.5000, 

7208.35.1000,  7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090,  7211.29.1000, 
7211.29.3000,  7211.29.5000,  7211.29.7030, 

7211.29.7060,  7211.29.7090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  CoId-RoIIed  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classiflable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 

7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 


7211.49.5060,  7211.49.5090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
iron-based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  in  addition 
to  the  metallic  coating,  in  coils,  or  in  straight 
lengths  which,  if  of  a  thickness  less  than  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thickness  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and  measures 
at  least  twice  the  thickness,  as  currently 
classiflable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  (“teme  plate”),  or  both  chromium  and 
chromium  oxides  (“tin-free  steel”). 

Certain  Cut-To-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classiflable  in  the  HTS  under  item 
munbers  7208.31.0000,  7209.32.0000, 

7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

[PR  Doc.  92-29506  Filed  12-4-92;  8:45  am] 
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[C-401-804] 

Preliminary  Affirmativa  Countarvalling 
Duty  Determinatlona  and  AUgnmant  of 
Final  Countarvalling  Duty 
Determinatlona  With  Final 
Antidumping  Duty  Datarmlnation: 
Certain  Steal  Producta  From  Swad^ 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annika  L.  O’Hara  or  Stephanie  L.  Hager, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone  (202)  482-0588  or  482-5055, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (“the  Act”),  are  being 
provided  to  manufactruers,  producers, 
or  exporters  in  Sweden  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Act  (19 
U.S.C.  1671d(a)(l)),  petitioners  in  the 
above-referenced  investigations 
requested  that  we  align  the  due  date  for 
the  final  coimtervailing  duty 
determinations  with  that  of  the  final 
antidumping  duty  determination  for 
certain  steel  products.  Accordingly,  we 
are  aligning  mese  final  determinations. 
Therefore,  the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publications  of  the  notice  of 
initiation  and  postponement  of  the 
preliminary  determinations  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questioimaire  to  the  Government  of 
Sweden  (“COS”).  On  August  20, 1992, 
we  received  a  partial  response  from  the 
COS  indicating  the  proper  responding 
company  in  these  investigations. 

On  September  29, 1992,  we  received 
responses  fix)m  the  COS  and  SSAB 
Sevenskt  St&l  Aktiebolag  (“SSAB”),  the 
only  producer  of  the  piquets  covered 
by  these  investigations.  On  October  16, 
1992,  we  issued  a  supplemental 
questionnaire  to  the  respondents.  We 
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received  responses  to  this  questionnaire 
on  November  2, 1992. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  two  separate  "classes  or 
kinds"  of  merchandise,  as  found  in 
appendix  1  to  this  notice:  (1)  certain 
corrosion-resistant  carbon  steel  flat 
products  and  (2)  certain  cut-to-length 
carbon  steel  plate. 

Injury  Test 

Because  Sweden  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
Internationa  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  certain  steel  products  from 
Sweden  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries.  On 
August  21, 1992,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  industries  in  the  United 
States  are  being  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  frem  Sweden  of  the 
subject  merchandise  (57  FR  38064, 
August  21, 1992). 

AnalyM  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  whi^  we 
are  measuring  subsides  (the  period  of 
investigation,  "POl”)  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
year  of  SSAB. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  lA/e  first 
calculated  the  ad  valorem  benefit  for 
each  propam  received  by  SSAB.  The 
benefits  ror  all  programs  were  then 
summed  to  arrive  at  SSAB’s  total 
subsidy  rate,  which,  because  SSAB  is 
the  only  respondent  company  in  these 
investigations,  equals  the  country-wide 
rate.  In  this  case,  this  subsidy  rate  is  the 
same  for  both  classes  or  kinds  of 
merchandise. 

Equityworthiness 

Petitioners  have  alleged  that  SSAB 
was  unequityworlhy  in  1978  and  1981, 
and,  therefore,  that  equity  infusions 
received  in  those  years  were 
inconsistent  with  commercial 
considerations.  In  Final  Affirmative 
Countervailing  Duty  Determinations; 
Certain  Carbon  Steel  Products  frt)m 
Sweden  {"Carbon  Steer’),  50  FR  33375 
(August  19, 1985),  we  found  that  SSAB 
was  unequitywoilhy  in  1978  and  1981. 
The  respondents  do  not  contest  this 
determination  and  have  not  submitted 
any  information  on  the  record  of  these 
investigations  which  would  lead  us  to 


reconsider  our  previous 
unequityworthiness  determinations. 

Privatization 

When  the  COS  began  privatizing 
SSAB  in  1987,  the  company  was  wholly 
government-owned.  In  that  year,  the 
COS  sold  one-third  of  its  shares  to  a 
consortium  of  six  private,  institutional 
investors.  In  1989,  the  government  and 
the  institutional  investors  sold  part  of 
their  holdings  in  a  public  offer.  Later  the 
same  year,  SSAB  was  introduced  on  the 
Stockholm  Stock  Exchange.  At  the  end 
of  the  POI,  the  COS  ownM  47.8  percent 
of  the  company's  share  capital. 

However,  due  to  a  difference  in  voting 
power  between  the  two  classes  of  sham 
issued  by  the  company,  the  COS 
control!^  60.4  percent  of  the  vote. 

In  the  1987  aoministrative  review  of 
Carbon  Steel  (56  FR  47185,  September 
18, 1991),  the  respondents  argued  that 
the  privatization  of  SSAB  reduced  the 
benefit  from  previously  provided  equity 
infusions.  Petitioners  have  argued  that  a 
privatized  company  continues  to  benefit 
from  past  subsidies  despite  a  change  in 
ownership. 

The  Department  preliminarily 
determines  that  su^idies  to 
government-owned  companies  are  not 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amount  we  countervail  is  the  value  of 
the  benefit  received  by  the  company 
allocated  over  time  under  the 
Department’s  standard  methodology. 

The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repayment  to  the  government  by  a 
recipient  company  of  the  remaining 
value  of  that  subsidy  in  accordance  with 
the  Department’s  methodology.  (See  the 
Department’s  privatization  memo  found 
in  the  general  issue  file  C-100-004  for 
the  certain  steel  products 
investigations.) 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  [i.e.,  de  facto 
specificity).  See  19  U.S.C.  1677(5)(B).  In 
§  3S5.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 


and  Request  for  Public  Comments 
("Proposed  Rules"),  54  FR  23366  (May 
31, 1989)),  the  Department  has  set  form 
the  factors  that  may  be  considered  in 
determining  whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
e'xerdses  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Amraative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570  (May  28, 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  R^es,  the  Depa^ent 
measures  the  benefit  of  equity 
investments  in  "unequityworthy"  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  differraice 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  ("RORS"),  is  then 
multiplied  by  the  amount  of  the  equity  , 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accxirate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financitd  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
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subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grant 
methodology  described  below. 

Where  a  market -determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  Iranchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  fi'om 
Norway,  ("Salmon  firom  Norway"),  56 
FR  7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 
See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  fi-om  Canada,  51  FR 
10041  (March  24, 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguishing  recurring  from  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (See, 

§  355.49(b)(3)  of  the  Proposed  Rules). 

'The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 


company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 
was  uncreditworthy  in  the  year  in 
which  the  grant  was  approved,  we 
added  a  risk  premium  to  the  benchmark 
interest  rate  in  accordance  with  section 
of  355.44(d)(6)(iv)  the  Proposed  Rules. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  steel  products 
under  the  following  programs: 

1,  Equity  Infusion  and  Grants  Received 
at  SSAB’s  Formation 

(a)  Equity  Infusion 

SSAB  was  formed  in  1978  as  a  joint 
venture  between  two  private  steel 
companies.  Granges  AB  ("Granges")  and 
Stora  Kopparbergs  Bergslags  AB 
(“Stora”);  a  state-owned  steel  company, 
Norrbottens  Jarnverk  (“NJA”);  and  the 
Swedish  government.  At  SSAB’s 
formation.  Granges,  Stora  and  N)A  each 
contributed  700  million  Swedish  Kronor 
(“MSEK”)  in  physical  assets  to  the  joint 
venture,  while  the  GOS  contributed  the 
same  amount  in  cash.  Before  the 
formation  of  the  joint  venture,  outside 
appraisers  evaluated  the  assets  of 
Granges,  Stora  and  NJA  and  concluded 
that  they  were  of  approximately  equal 
value.  After  negotiations  between  the 
parties,  the  value  of  their  respective 
assets  was  set  at  700  MSEK.  The 
respondents  argue  that  this  amount 
represented  the  market  value  of  the 
assets. 

In  return  for  their  contributions,  each 
party  received  25  percent  of  the  shares 
in  SSAB  with  corresponding  voting 
rights.  The  GOS  thus  made  a  total  equity 
investment  of  1,400  MSEK  in  the  joint 
venture  (i.e.,  700  MSEK  in  cash  and  700 
MSEK  in  NJA  assets)  and  received  50 
percent  of  the  shares  in  return.  The 
equity  infusion  received  by  SSAB  at  its 
formation  was  provided  only  to  SSAB. 
Therefore,  we  preliminarily  determine 
the  infusion  to  be  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Because  SSAB 
was  unequityworthy  in  1978,  we 
preliminarily  determine  that  the  equity 
infusion  it  received  at  its  formation  was 
made  on  terms  inconsistent  with 
commercial  considerations. 

(b)  The  NJA  Grant 

After  the  formation  of  SSAB,  the  GOS 
provided  NJA  with  a  grant  of  530  MSEK. 
which  we  determined  in  the 
investigation  of  Carbon  Steel  to  be  a 


compensation  to  NJA  for  having  sold  its 
assets  to  SSAB  below  value.  We  arrived 
at  this  determination  because  the  value 
of  NJA ’s  assets  was  higher  than  their 
transfer  price  of  700  MSEK  and,  also, 
because  the  transfer  was  conditioned 
upon  NJA  receiving  an  extra 
contribution  from  the  COS.  Therefore, 
we  determined  that  the  COS  thereby 
assumed  a  cost  on  behalf  of  SSAB.  The 
U.S.  Court  of  International  Trade 
("Crr”)  later  upheld  the  Department’s 
decision  to  coimtervail  the  payment  to 
NJA  as  a  grant  to  SSAB  (see  SSAB 
Svenskt  Staal  AB  v.  United  States,  764 
F.  Supp.  650, 656-57  (OT  1991)). 

Nothing  on  the  record  of  this 
investigation  has  convinced  us  to 
change  our  earlier  determination. 
Because  this  assistance  was  provided 
only  to  SSAB,  we  preliminarily 
determine  the  benefit  to  be  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Because  the 
GOS  paid  NJA  for  a  portion  of  the  value 
of  NJA’s  assets  transferred  to  SSAB.  we 
preliminarily  determine  that  SSAB 
indirectly  received  a  grant  in  the 
amount  of  530  MSEK. 

(c)  The  TGOJ  Railway  Grant 

The  assets  contributed  by  Granges  to 
the  joint  venture  were  originally 
intended  to  include  the  company’s 
railway,  TGOJ.  However,  the  book  value 
of  the  assets  contributed  by  Granges 
(including  the  railway)  of  1,180  MSEK 
exceeded  the  assets’  transfer  price  of 
700  MSEK.  Because  the  resulting  book 
loss  of  480  MSEK  would  have  brought 
Granges  to  near  bankruptcy,  it  was 
decided  that  SSAB  would  take  over 
pension  liabilities  pertaining  to  Crwges 
in  an  amoimt  of  136.7  MSEK.  In 
addition,  the  TGOJ  railway  was 
transferred  to  SSAB  in  a  separate 
transaction.  As  compensation  for  the 
railroad,  Grwges  received  343.3  MSEK 
through  a  promissory  note  issued  by  the 
GOS  to  SSAB.  which  SSAB  then  tirnied 
over  to  Granges  so  that  all  payments 
were  made  by  the  GOS  directly  to 
Granges.  Because  the  GOS  paid  Granges 
for  the  railroad  transferred  to  SSAB,  we 
preliminarily  determine  that  SSAB 
received  a  specific  grant  in  the  amoimt 
of  343.3  MSEK. 

(d)  Calculation  of  Benefits 

We  valued  the  benefits  from  the 
equity  infusion  using  the  grant 
methodology  descried  in  the  Equity 
Methodology  section  above.  We 
calculated  &e  benefits  for  the  POI  from 
the  NJA  and  TGOJ  grants,  using  the 
declining  balance  methodology 
described  in  the  Grants  Methodology 
section  above.  As  the  discount  rate,  we 
used  SSAB’s  company-specific  long- 
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term  interest  rate  in  the  year  the  equity 
infusions  and  grants  were  received. 

On  this  basis  and  using  the 
methodologies  described  above,  we 
determine  the  estimated  net  subsidy  of 
the  1978  equity  infusion  to  be  0.74 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 
We  also  determine  the  estimated  net 
subsidy  horn  the  NJA  grant  to  be  0.28 
percent  ad  valorem  and  the  estimated 
net  subsidy  from  the  TGOJ  grant  to  be 
0.18  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

However,  we  see  certain  similarities 
between  the  creation  of  SSAB  and  the 
formation  of  the  joint  venture  discussed 
in  the  preliminary  determination  of 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom,  (“Bar"),  57  FR  42974 
(September  17, 1992).  In  the  preliminary 
determination  of  Bar,  we  used  the 
private  investor’s  contribution  to  the 
joint  venture  as  a  benchmark  against 
which  we  measured  the  government’s 
action  in  order  to  determine  if  the 
government’s  investment  in  the  joint 
venture  was  consistent  with  commercial 
considerations.  We  intend  to  seek  more 
information  along  these  lines  for  the 
final  determination  of  the  present 
investigations. 

2.  1961  Equity  Infusion 

In  1981,  the  GOS  provided  SSAB  with 
575  MSEK  in  cash  and  converted  550 
MSEK  worth  of  structural  loans  (see 
section  A.3  below)  into  equity.  In  return 
for  this  total  equity  infusion  of  1,125 
MSEK.  the  COS  received  75  percent  of 
a  new  share  issue.  Also,  in  1981, 

Granges  provided  SSAB  with  375  MSEK 
in  cash  in  return  for  the  remaining  25 
percent  of  the  new  share  issue.  To 
induce  Granges  to  participate  in  the  new 
issue,  the  GOS  granted  a  “put  option’’ 
which  entitled  Granges  the  right  to  sell 
all  its  SSAB  shares  to  the  GOS  for  875 
MSEK  in  1991. 

As  stated  in  the  section  on 
equityworthiness  above,  we  have 
determined  that  SSAB  was 
unequityworthy  in  1981.  Because  the 
GOS  agreed  to  purchase  the  shares 
acquired  by  Gr^ges  in  accordance  with 
the  put  option,  we  preliminarily 
determine  that  the  375  MSEK  paid  by 
Granges  was  an  equity  infusion 
provided  by  the  GOS  indirectly  (though 
Granges)  specifically  to  SSAB  (see,  also. 
Carbon  Steel;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  31714,  August  1, 1989)). 
Therefore,  we  added  the  375  MSEK  to 
the  1,125  MSEIK  provided  directly  to 
SSAB. 


On  this  basis  and  using  the  grant 
methodology  described  in  the  Equity 
Methodology  section  above,  we 
determine  the  estimated  net  subsidy 
from  the  1981  equity  infusion  to  be  1.09 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

3.  Structural  Loans 
Since  its  formation  in  1978,  SSAB  has 
received  three  25-year  structural  loans 
from  the  GOS  for  investment  purposes. 
The  loans  were  disbursed  to  SSAB  in 
installations  between  1978  and  1983. 

One  loan  was  partially  converted  to 
equity  in  1981  (see  section  A.2  above). 
However,  portions  of  all  three  loans 
were  outstanding  at  the  end  of  the  POI. 

All  three  structural  loans  were 
interest-free  during  the  first  three  years 
after  disbursement.  Thereafter,  one  loan 
incurred  interest  at  a  fixed  rate  of  five 

f)ercent  per  annum  while  the  other  two 
oans  incurred  interest  at  a  rate  which 
is  recalculated  every  five  years.  The 
variable  interest  rate  on  these  two  loans 
is  set  at  the  rate  of  long-term 
government  bonds  plus  a  margin  of  0.25 
percent.  According  to  the  questionnaire 
response,  the  variable  interest  rate 
actually  paid  on  these  two  loans  has 
varied  from  8.75  to  12.25  percent  per 
annum.  For  all  three  structural  loans,  no 
principal  repayment  is  due  until  six 
years  after  disbursement.  Thereafter,  the 
principal  shall  be  repaid  in  20  equal 
installments. 

Because  the  structural  loans  were 
provided  specifically  to  SSAB,  they  are 
countervailable  to  the  extent  they  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Comparing 
the  interest  rates  charged  on  the 
structural  loans  to  SSAB’s  company- 
specific  long-term  rates  of  interest  in  the 
appropriate  year,  we  found  that  all  three 
loans  were  provided  at  an  interest  rate 
below  our  benchmark.  Therefore,  we 
preliminarily  determine  that  all  three 
structural  loans  are  countervailable. 

To  calculate  the  benefit  from  the  fixed 
rate  structural  loan,  we  employed  our 
normal  long-term  loan  methodology  as 
described  in  §  355.49(c)(1)  of  our 
Proposed  Rules.  We  then  divided  the 
benefit  attributable  to  the  POI  by  SSAB’s 
total  sales  for  the  POI.  The  resulting  ad 
valorem  benefit  of  the  fixed  rate 
structural  loan  was  0.32  percent  for  the 
POI. 

To  calculate  the  benefits  from  the  two 
structural  loans  with  variable  interest 
rates,  we  used  the  methodology 
described  in  §  355.49(d)(1)  of  our 
Proposed  Rules.  Thus,  we  first 
calculated  the  difference  between  what 
SSAB  paid  during  the  POI  under  these 
two  structural  loans  and  what  SSAB 


would  have  paid  during  the  POI,  had 
the  loans  been  provided  on  normal 
commercial  terms.  We  then  divided  the 
resulting  difference  by  SSAB’s  total 
sales  for  the  POI  and  arrived  at  an  ad 
valorem  benefit  of  0.09  percent.  On  this 
basis,  we  determine  the  total  estimated 
net  subsidy  from  the  structural  loans  to 
be  0.41  percent  ad  valorem. 

4.  Reconstruction  Loans 

Since  its  formation,  SSAB  has 
received  several  reconstruction  loans 
from  the  GOS  for  loss  coverage, 
investment,  and  employment  promotion 
purposes.  The  loan  terms  include 
provisions  for  writing  off  half  of  the 
outstanding  principal  two  years  after 
disbursement.  The  terms  also  stipulate 
that  the  remaining  balance,  including 
accrued  unpaid  interest,  may  be  written 
off  nine  years  after  disbursement. 
However,  repayment  must  be  made  in 
those  years  SSAB  declares  a  dividend. 

Only  two  of  SSAB’s  reconstruction 
loans  showed  outstanding  balances 
during  the  POI.  For  both  loans,  the  first 
three  years  are  interest-free,  after  which 
the  loans  carry  an  annual  interest  rate  of 
9.5  percent  and  11.5  percent, 
respectively.  Because  these  loans  were 
provided  specifically  to  SSAB,  they  are 
countervailable  to  the  extent  they  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Comparing 
the  interest  rates  charged  on  the 
reconstruction  loans  to  SSAB’s 
compcmy-specific  long-term  interest 
rate,  we  found  that  both  loans  were 
provided  at  an  interest  rate  below  our 
benchmark.  Therefore,  we  preliminarily 
determine  that  both  reconstruction 
loans  are  countervailable. 

Because  repayment  of  these  loans  is 
contingent  upon  SSAB  declaring  a 
dividend,  we  have  treated  the 
outstanding  loan  balances  as  of  January 
1. 1991  as  short-term  loans.  We 
calculated  the  benefit  by  subtracting  the 
interest  paid  from  the  interest  that 
would  have  been  paid  at  the  (benchmark 
interest  rate.  We  divided  the  resulting 
difference  by  SSAB’s  total  sales  in  the 
POI.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  0.04  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

5.  Permitted  Reconstruction  Loans 

Pursuant  to  the  terms  of  the 
reconstruction  loans  described  in 
section  A.4  above,  the  GOS  wrote  off 
large  portions  of  the  principal  and  the 
accrued  interest  between  1980  and 
1990.  One  reason  for  the  write-offs  was 
that  some  reconstruction  loans  were 
used  to  finance  investments  which 
created  jobs  in  certain  parts  of  Sweden. 
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Other  reconstruction  loans  were  used  to 
cover  SSAB’s  losses  during  its  first  five 
years  of  operation.  In  an  agreement 
between  the  COS,  Granges  and  Stora 
dating  from  the  time  of  SSAB’s 
formation,  the  COS  promised  to  cover 
SSAB’s  losses  during  its  first  five  years 
of  operation.  By  writing  off 
reconstruction  loans  used  for  loss 
coverage,  the  government  was  meeting 
this  obligation. 

Because  the  reconstruction  loans  were 
provided  specifically  to  SSAB  and, 
therefore,  dso  remitted  specifically  to 
SSAB,  we  preliminarily  determine  that 
these  remitted  loans  are  countervailable 
grants.  In  order  to  calculate  the  benefit, 
we  used  the  grant  methodology 
described  in  Grant  Methodology  section 
above.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  2.14  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

6.  Research  and  Development  (“R&D”) 
Loans 

The  Swedish  National  Board  for 
Industrial  and  Technical  Development, 
NUTEK,  provides  loans  to  Swedish 
industries  for  R&D  purposes.  There  are 
mechanisms  forgiving  the  loans  if  the 
companies  receiving  them  decide  not  to 
utilize  the  R&D  results  for  commercial 
purposes  (see  section  B.l  below).  If.  on 
the  other  hand,  a  company  receiving  a 
loan  wishes  to  retain  the  R&D  results, 
the  loan  must  be  repaid  with  interest, 
which  is  set  at  the  official  discount  rate 
of  the  Central  Bank  of  Sweden  plus  a 
premium  of  3.75  percent. 

At  the  end  of  the  POI,  SSAB  had 
outstanding  R&D  loans  that  it  had 
received  in  1990.  We  compared  the 
interest  rate  charged  on  these  loans 
during  the  POI  to  a  benchmark  rate. 
Because  SSAB  did  not  provide  a 
company-specific  long-term  interest  rate 
for  1990,  we  used,  as  a  benchmark,  the 
average  rate  on  industrial  bonds  for  the 
year  the  loan  was  received,  i.e.,  1990,  as 
provided  by  the  Central  Bank  of 
Sweden.  Because  the  interest  paid  on 
the  R&D  loans  (13.14  percent)  was  lower 
than  our  benchmark  (15.04  percent),  we 
preliminarily  determine  that  the  R&D 
loans  are  countervailable.  We  calculated 
the  benefit  by  subtracting  the  interest 
paid  from  the  interest  that  would  have 
been  paid  at  the  benchmark  interest 
rate.  We  divided  the  resulting  difference 
by  SSAB’s  total  sales  in  the  POI.  On  this 
basis,  we  determine  the  estimated  net 
subsidy  firom  this  program  to  be  less 
than  0.001  percent  ad  vaJorenf  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 


7.  Building  and  Construction  Grants 

These  grants  are  provided  by  the  COS 
to  companies  which  procure 
construction  work  from  outside 
contractors  during  the  off-season.  The 
purpose  of  the  program  is  to  create  jobs 
for  construction  workers  who  otherwise 
would  have  been  laid  off  during  winter. 
The  grants  recompense  the  company 
hiring  the  construction  workers  for 
additional  costs  incurred  by  having  the 
work  carried  out  during  the  winter 
months. 

SSAB  received  building  and 
construction  grants  between  1979  and 
1988.  Because  the  respondents  have  not 
submitted  any  evidence  to  support  their 
assertion  that  the  building  and 
construction  grants  are  nonspecific,  we 
must,  as  the  best  information  available, 
assume  that  they  are  specific.  Therefore, 
we  preliminarily  determine  that  these 
grants  are  coxmtervailable  (see  Carbon 
Steel). 

To  calculate  the  benefit,  we  used  the 
grant  methodology  described  in  the 
Grant  Methodology  section  above.  We 
then  added  the  benefits  from  each  of 
these  grants  attributable  to  the  POI  and 
divided  the  sum  by  SSAB’s  total  sales 
in  1991.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  0.06  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

8.  Regional  Development  Grants 

Between  1980  and  1987.  SSAB 

received  government  grants  under  the 
following  three  regional  development 
grant  programs: 

(a)  Norrbotten  Scheme 

Two  grants  were  received  under  the 
Norrbotten  Scheme  which  was  aimed  at 
promoting  industries  and  increasing 
employment  in  the  province  of 
Norrbotten  in  northern  Sweden.  In 
1987,  SSAB  received  the  last  payment 
under  this  scheme,  which  has  since 
been  terminated. 

(b)  Location-oMndustry  Grant  to 
Vikmanshyttan 

This  grant  was  provided  for  the 
construction  of  a  repair  shop  at  the 
production  facility  in  Vikmanshyttan. 
The  grant  was  originally  received  by 
Stora,  but  was  transferred  to  SSAB 
when  Vikmanshyttan  became  part  of 
SSAB  at  its  formation  (i.e., 
Vikmanshyttan  was  one  of  the  assets 
contributed  by  Stora  to  the  joint 
venture). 

(c)  Mining  Exploration  Grants 

SSAB  received  mining  exploration 
grants  from  the  government  between 
1983  and  1985.  According  to  SSAB’s 


response,  this  grant  program  was 
available  to  mining  companies  for 
exploration  of  new  mineral  deposits. 

Because  these  grants  were  only 
provided  to  companies  in  certain 
regions,  we  preliminariJy  determine 
them  to  be  countervailable  (see  Carbon 
Steel).  To  calculate  the  benebt,  we  used 
the  grant  methodology  described  above. 
On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  0.01  percent  ad  valorem  for  all 
manufactures,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

9.  Grants  for  Company  HeaJih  Centers 

Through  its  National  Insurance  Office, 
the  COS  provides  "reasonable 
reimbursement"  of  the  costs  incurred  by 
employers  offering  medical  or  health 
care  services  whi^  are  hkely  to  reduce 
the  sickness  benefits  paid  by  the 
National  Insurance  Office.  SSAB 
received  these  grants  in  each  year  from 
1979  throu^  1991. 

Because  the  respondents  have  not 
submitted  any  evidence  to  support  their 
assertion  that  the  grants  for  company 
health  centers  are  non-specific,  we 
must,  as  the  best  information  available, 
assume  that  they  are  specific.  'Therefore, 
we  preliminarily  determine  these  grants 
to  be  countervailable  (see  Carbon  Steel). 

The  amount  received  by  SSAB  under 
this  grant  during  the  POI  was  less  than 
0.50  percent  of  the  value  of  the 
company’s  total  sales  in  the  POI.  To 
calculate  the  benefit,  we  therefore 
expensed  the  entire  amount  received  in 
the  year  of  receipt  in  accordance  with 
Department  pra(^ce  (see  section 
355.49(a)(3)  of  otir  Propose  Rules).  On 
this  basis,  we  determine  the  estimated 
net  subsidy  from  this  program  to  be  0.01 
percent  ad  valorem  for  all  manufactures, 
producers,  and  exporters  in  Sweden  of 
the  subject  merchandise. 

B.  Program  PrelimioaHly  Determined 
Not  To  Be  Countervailable 

We  preliminarily  determine  that  the 
following  program  does  not  provide 
subsidies  to  manufactures,  producers,  or 
exporters  in  Sweden  of  certain  steel 
products: 

Forgiven  RB-D  Loans 

As  explained  in  section  A.6  above, 
government  loans  are  provided  to 
Swedish  industries  for  R&D  purposes. 
The  loans  are  forgiven  if  the  companies 
relieving  them  decide  not  to  utihze  the 
R&D  results  for  commercial  purposes. 
However,  forgiveness  is  contingent 
upon  public  dissemination  of  the  results 
of  the  research  financed  by  the  loan. 

The  COS’s  questionnaire  response  states 
that  these  R&D  results  are  put  on 
NUTEK’s  public  record,  which  is 
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available  to  the  public,  including  U.S. 
companies. 

The  Department’s  practice  regarding 
the  countervailability  of  R&D  assistance 
is  that  when  the  results  of  the  research 
are  made  available  to  the  public,  the 
assistance  does  not  confer  a 
coimtervailable  benefit.  (See,  e.g., 

Salmon  horn  Norway).  Tlierefore,  we 
preliminarily  determine  that  the 
forgiven  R&D  loans  are  not 
countervailable. 

C  Programs  Preliminarily  Determined 
Not  To  Be  Used 

1.  Transportation  Grants 
Companies  located  in  certain  parts  of 

Sweden  are  eligible  to  receive 
transportation  grants  from  the  COS. 

SSAB  received  such  grants  in  each  year 
fi-om  1978  through  1991.  However,  the 
questionnaire  response  states  that  steel 
companies  are  eligible  to  receive  the 
grants  only  for  transportation  of 
fabricated  steel  products.  Because  the 
subject  merchandise  falls  outside  this 
category,  we  determine  that  the 
transportation  grants  were  not  used. 

2.  Location-of-Industry  Loans 
The  COS  provides  location-of- 

industry  loans  for  investment  purposes 
to  employers  in  certain  regions  of 
Sweden  upon  the  condition  that  new 
jobs  are  created.  At  the  end  of  the  POI, 
SSAB  had  only  one  such  loan 
outstanding,  which  was  received  in 
1981  by  SSAB’s  wholly-owned 
subsidiary  Plannja  AB  ("Plannja”). 
Because  Plannja  does  not  produce  the 
subject  merchandise,  according  to  the 
questionnaire  responses,  we  determine 
the  loan  under  this  program  to  be  not 
used. 

D.  Program  for  Which  More 
Information  la  Needed 

Convertible  Loan 

In  1987,  LKAB,  a  state-owned  mining 
company  and  a  supplier  to  SSAB, 

{>rovided  a  ten-year  loan  to  SSAB.  The 
oan  is  convertible  to  equity  in  SSAB  at 
a  fixed  rate  of  100  Swedish  Kronor 
("SEK”)  per  share,  which  equals  the 
shares’  par  value.  Under  the  original 
loan  terms,  no  conversion  was  supposed 
to  take  place  before  July  1, 1992,  or  the 
date  when  SSAB’s  shares  were  listed  on 
the  Stockholm  Stock  Exchange, 
whichever  came  first.  However,  in 
March  1989,  the  loan  terms  were 
amended  to  provide  for  a  division  of  the 
loan  into  an  A-loan  and  a  B-loan.  The 
A-loan,  amounting  to  300  MSEK,  could 
be  converted  into  Series  A  shares,  while 
the  B-loan  of  400  MSEK  was  capable  of 
conversion  into  Series  B  shares.  At  the 
same  time,  the  earliest  date  for 


conversion  was  moved  up  to  April  1, 

1989.  On  April  3, 1989,  LKAB  requested 
a  conversion  of  150  MSEK  of  the  B-loan. 
Accordingly,  1.5  million  class  B  shares 
were  issued  to  LKAB,  which 
subsequently  sold  these  shares  for  140 
SEK  each  as  part  of  the  1989  public 
offer. 

According  to  the  loan  terms,  any 
portion  of  the  convertible  loan  that  is 
not  coverted  at  maturity  shall  be  repaid 
by  SSAB.  Interest  is  payable  semi¬ 
annually  at  an  annual  rate  of  6  percent. 

At  the  end  of  the  POI,  550  MSEK  of  the 
loan  principal  was  still  outstanding. 

This  loan  was  not  alleged  as  a  subsidy 
program  by  the  petitioners  and  was  not 
investigated  in  Caiion  Steel  or  any  of 
the  subsequent  administrative  reviews. 
Before  verification,  we  intend  to  seek 
more  information  on  the  circumstances 
and  terms  under  which  this  loan  was 
provided.  At  verification,  we  intend  to 
verify  the  terms  of  the  loan,  particularly 
the  GOS’s  statement  that  6  percent  was 
the  market  rate  for  convertible  loans  in 
1987. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Sweden,  which  are  entered  or 
withdrawn  frt>m  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Corrosion-Resistant  Carbon  Steel 
Flat  Products 

Country-Wide  Ad  Valorem  Rate  4.96 
Certain  Cut-To-Length  Carbon  Steel  Plate 
County-Wide  Ad  Valorem  Rate  4.96 
ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
ITC  access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 


protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Conunent 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  section  703(0 
and  705  (d)  of  the  Act  (19  U.S.C. 
1671b(0). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Inveatigationa 
The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate  "classes 
or  kinds"  of  merchandise,  as  outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTS")  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
Included  in  the  scope  of  the  certain 
corrosion-resistant  carbon  steel  flat  products 
investigation.  We  are  considering  these 
comments  and  will  address  this  issue  at  the 
final  determination. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
iron-based  alloys,  whether  or  not  corrugated 
or  painted,vamished  or  coated  with  plastics 
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or  other  nomnetallic  substances  In  addition 
to  the  metallic  coating,  in  coils,  or  in  straight 
lengths  which,  if  of  a  thickness  less  than  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thickness  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and  measrires 
at  least  twice  the  thickness,  as  current 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 
7112.30.1090,  7212.30.3000,  7112.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  (“teme  plate”),  or  both  chromium  and 
chromium  oxides  (“tin-free  steel”). 

Certain  Cut-to-Length  Carbon  Steel  Plate 
These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifrable  in  the  HTS  under  item 
numbers  7208.31.0000,  7208.32.0000, 

7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

[FR  Doc.  92-29507  Filed  12-4-92;  8:45  am] 
BILLING  CODE  3610-OS-M 
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Preliminary  Affirmative  Countervailing 
Duty  Determ inationa  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  with  the  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  from  Spain 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORUATION  CONTACT: 
Kristal  Eldredge  or  Stephanie  Hager, 
Office  of  Countervailing  Investigations, 


U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-0631  or  482-5055, 
respectively. 

Preliminary  Determinations  and 
Alignments 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pr^ucers, 
or  exporters  in  Spain  of  certain  steel 
products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice.  On 
November  24, 1992,  in  accordance  with 
section  705(a)(1)  of  the  Act  (19  U.S.C. 
1671d(a)(l)).  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aligning 
these  final  determinations.  Therefore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  Register,  57  FR  32970  Ouly  24, 
1992),  the  following  events  have 
occurred. 

CDn  August  10, 1992,  we  issued 
questionnaires  to  the  Government  of 
Spain  (COS)  and  the  European 
Communities.  On  August  20. 1992,  we 
received  a  partial  response  from  the 
COS  indicating  the  proper  responding 
companies  in  these  investigations. 

On  October  5. 1992,  we  received 
responses  from  the  COS  and  Empresa 
National  Siderurgica,  S.  A.  (ENSIDESA). 
Both  the  COS  and  ENSIDESA  are 
respondents  for  both  classes  or  kinds  of 
merchandise  subject  to  this 
investigation.  On  October  19, 1992,  the 
COS  and  ENSIDESA  filed  additional 
responses.  On  October  21, 1992,  we 
issued  a  supplemental/deficiency 
questionnaire  to  respondents.  We 
received  responses  to  this  questionnaire 
on  November  5  and  November  10, 1992. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  two  separate  “classes  or 
kinds”  of  merchandise,  as  found  in 
appendix  1  to  this  notice:  1)  certain 
cold-rolled  carbon  steel  flat  products 


and  2)  certain  cut-to-length  carbon  steel 
plate. 

Injury  Test 

Because  Spain  is  a  “country  under  the 
Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act.  the  U.S. 
International  Trade  Commission  (FTC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from  Spain 
materially  injure,  or  threaten  material 
injiuy  to,  U.S.  industries.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
martially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
fi-om  Spain  of  the  subject  merchandise 
(57  FR  38064  (August  21. 1992)). 

Respondents 

Petitioners  alleged  that  Altos  Homos 
de  Vizcaya  (AHV),  Altos  Homos  del 
Mediterraneo  (AH^,  and  ENSIDESA 
benefitted  from  subsidies  during  the 
period  of  investigation  (POI).  According 
to  the  responses.  ENSIDESA  represents 
over  85  percent  of  the  exports  of  each 
class  or  kind  of  merchandise  to  the 
United  States.  Therefore,  ENSIDESA  is 
the  only  required  respondent  company 
for  both  classes  or  kinds  of  merchandise 

ENSIDESA  is  a  state-owned  integrated 
steel  producer  established  in  the  1950’s. 
The  National  Industrial  Institute  (INI) 
owns  97.5  percent  of  ENSIDESA  (as  of 
1983).  INI  is  a  large  state-owned 
industrial  conglomerate  which  receives 
direct  financial  contributions  from  the 
Spanish  Treasury.  We  consider  all 
benefits  provided  to  ENSIDESA  by  INI 
as  being  provided  by  the  COS. 

In  December  1985,  AHM,  which  is 
100  percent  owned  by  INI,  spim-ofi  its 
cold-rolling  plant  into  a  separate 
corporation.  Siderugica  del 
Mediterraneo,  S.A.  (SIDMED),  and  sold 
it  to  ENSIDESA.  SIDMED  is  now  a 
subsidiary  of  ENSIDESA  and  their 
financial  statements  are  consolidated. 
Although  requested  to  do  so.  ENSIDESA 
has  not  responded  to  our  questionnaire 
with  respect  to  alleged  subsidies 
provided  to  AHM.  Therefore,  we  are 
using  the  best  information  available 
with  respect  to  AHM  and  applying  this 
rate  to  certain  cold-rolled  carbon  steel 
flat  products. 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  POI)  is 
calendar  year  1991,  which  corresponds 
to  the  fiscal  year  of  ENSIDESA. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 
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Creditworthiness 

Petitioners  have  alleged  that 
ENSIDESA  was  imcreditworthy  in  each 
year  horn  1979  through  1991.  In  the 
Final  Countervailing  Duty 
Determination:  Certain  Steel  Products 
bom  Spain,  47  FR  51438  (November  15, 
1982)  (Certain  Steel  bom  Spain)  the 
Department  determined  that  ENSIDESA 
was  uncreditworthy  in  each  of  the  years 
1979  through  1982.  Respondents  have 
not  asked  the  Department  to  reexamine 
these  findings. 

To  determine  whether  ENSIDESA  was  * 
creditworthy  bom  1983  through  1991, 
we  examined  the  quick  ratio,  times 
interest  earned  ratio,  debt  ratios,  and 
profit  levels  for  each  of  these  years  and 
three  prior  years. 

Examination  of  these  ratios  shows 
that  ENSIDESA  sustained  substantial 
net  losses  in  every  year  bom  1983 
through  1991  with  the  exception  of 
1989.  Furthermore,  the  company’s 
interest  coverage  ratios  were  extremely 
weak  and  in  several  years  the  company 
had  negative  interest  coverage  ratios.  It’s 
debt-to-equity  ratios  show  that  the 
company’s  debt  far  out-weighed  its 
equity  in  every  year.  In  fact,  the 
financial  indicators  show  that  there  has 
been  no  change  in  the  company’s 
performance  since  the  1979-1982 
period  in  which  we  previously  found 
ENSIDESA  uncreditworthy.  Therefore, 
we  preliminarily  determine  ENSIDESA 
to  be  uncreditworthy  in  each  year  bom 
1979  through  1991. 

Equityworthiness 

Petitioners  have  alleged  that 
ENSIDESA  received  equity  infusions 
and  was  unequityworthy  bom  1984 
through  1987.  In  addition  to  these 
infusions,  both  the  petition  and  the 
responses  state  that  ENSIDESA  received 
equity  infusions  in  1979, 1981,  and 
1983.  As  discussed  in  greater  detail 
below,  even  though  the  shares 

{>urchased  by  INI  in  these  years  were 
ater  written  off,  we  are  only  examining 
the  original  equity  infusion.  We 
previously  found  countervailable  equity 
infusions  made  to  ENSIDESA  in  1979 
and  1981  in  Certain  Steel  bom  Spain. 
Nothing  on  the  record  in  this 
investigation  disputes  this  earlier 
finding. 

To  determine  whether  ENSIDESA  was 
equityworthy  bom  1983  through  1987, 
we  examined  the  same  ratios  discussed 
above  and,  in  addition,  we  examined 
the  profit  margin  as  a  percentage  of 
sales,  the  rate  of  return  on  assets,  and 
the  rate  of  return  on  equity  for  each  of 
these  years  and  the  three  years  prior  to 
each  infusion.  These  ratios  indicate  that 
the  company  was  in  poor  health  for  the 


entire  period  with  little  prospect  for 
improvement,  and  that  a  reasonable 
investor  would  not  have  put  capital  into 
the  company.  Iherefore,  we 
preliminarily  determine  that  ENSIDESA 
was  unequityworthy  at  the  time  of  each 
government  infusion. 

Treatment  ofAHM 

As  stated  above,  in  December  1985, 
AHM  spun  off  its  cold-rolling  plant  into 
a  separate  corporation,  SIDMED,  and 
sold  it  to  ENSIDESA.  According  to 
AHM’s  1985  Annual  Report,  the  bansfer 
of  AHM’s  cold-rolling  facility  to 
SIDMED  expressly  included  a  bansfer  of 
all  assets,  liabiliUes,  and  financial 
assistance  associated  with  that  facility. 

According  to  AHM’s  1986  Annual 
Report,  AHM  ceased  all  commercial 
operations  following  the  formabon  and 
sale  of  SIDMED  and  is  a  shell  existing 
only  to  administer  the  liabilities  derived 
bom  closing  the  plant.  Hence,  AHM  no 
longer  operates  production  facilities. 

Both  AHM  and  ENSIDESA  were 
owned  by  the  same  holding  company 
(INI)  at  the  time  of  the  transfer. 

Therefore,  based  on  the  information  on 
the  record,  we  preliminarily  determine 
that  any  alleged  subsidies  received  by 
AHM  are  wholly  attributed  to  its 
productive  assets,  i.e.,  the  cold-rolling 
facility,  and  not  to  the  remaining 
adminisbative  shell  of  the  company. 
Furthermore,  because  subsidies  to  AHM 
benefited  the  production  of  cold-rolled 
products,  the  benefits  calculated  for 
AHM  have  been  allocated  solely  to 
ENSIDESA’s  sales  of  cold-rolled 
products. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprise  or  indusbies.  Under 
the  specificity  analysis,  the  Department 
examines  both  whether  a  government 
program  is  limited  by  law  to  a  specific 
enterprise  or  indusby,  or  group  thereof 
(i.e.,  de  jure  specificity)  and  whether  the 
government  program  is  in  fact  limited  to 
a  specific  enterprise  or  indusby,  or 
group  thereof  (i.e.,  de  facto  specificity). 
See  19  U.S.C.  §  1677(5)(B).  In  section 
355.43(b)(2)  of  the  Department’s 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31, 1989)  (Proposed 
Rules),  the  Department  has  set  forth  the 
factors  that  may  be  considered  in 
determining  whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 


(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
imder  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program.  See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  bom  Canada,  57  FR 
22570  (May  28, 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  £>epartment 
measures  the  benefit  of  equity 
investments  in  "imequityworth”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of  • 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RORS  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  bom  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  atbact  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condibon  that  it 
cannot  atbact  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  'Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  bom 
government  equity  investments  in 
subsequent  years.  In  addibon,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  ^e 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  bansaction  in 
quesbon. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
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given  in  the  year  of  the  eqmty 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grant 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amoimt  of  the 
subsidy. 

Grant  Methodology 

Cur  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  ^ants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  imless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  fi^’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Coimtervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  firom 
Norway,  (Salmon  from  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
fium  review  period  to  review  period. 

See,  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
10041  (March  24. 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distingmshing  recurring  from  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preeimble  of  the 
Proposed  Rules).  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  tne  average  useful  life  of 
assets  in  the  steel  industry  (see. 

§  355.49(b)(3)  of  the  Proposed  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rule  (see, 

§  355.49(d)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  a  non  long-term 
borrowing  in  the  year  in  which  the  grant 
was  approved,  we  used  the  national 
average  long-term  interest  rate.  If  a 
company  was  uncreditworthy  in  the 
year  in  which  the  grant  was  approved, 
we  added  a  risk  premium  to  the 
benchmark  interest  rate  in  accordance 


with  §  355.44(b)(6)(iv)  of  the  Proposed 
Rules. 

A.  Programs  Preliminary  Determined 
To  Be  Countervailabln 

We  preliminarily  determine  that 
subsiches  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  certain  steel  products  imder 
the  following  programs: 

ENSIDESA 

1.  Long-Term  Loans  from  Bank  of 
Industrial  Credit  (BCI)  Under  Law  60/78 

On  December  23, 1978,  a  set  of 
emergency  measures  in  support  of  the 
steel  industry  was  enacted.  Law  60/78 
appropriated  15  billion  pesetas  to  the 
budgets  of  the  Ministry  of  Industry  and 
Energy  and  INI  for  this  pvirpose. 
Accoiding  to  the  responses,  ENSIDESA 
had  three  loans  under  this  program 
outstanding  during  the  POL  These  loans 
were  received  in  1979.  (Loans  imder 
Law  60/78  were  found  countervailable 
in  Certain  Steel  from  Spain). 

Because  Law  60/78  is  limited  to  the 
steel  industry,  we  preliminarily 
determine  that  benefits  under  ^is 
program  are  de  jure  specific  to  an 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Therefore, 
ENSIDESA’s  loans  under  this  program 
are  countervailable  to  the  extent  that 
they  were  provided  on  terms  more 
favorable  than  the  benchmark  financing. 

Because  we  have  preliminarily  found 
ENSIDESA  to  be  uncreditworthy  in 
1979,  we  have  used  as  the  benchmark 
interest  rate,  the  highest  long-term  fixed 
interest  rate  applicable  to  fijms  in  the 
coimtry  in  question,  plus  an  amount 
equal  to  12  percent  of  the  country’s 
prime  rate.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 
New  Steel  Rail,  Except  Light  Rail,  firom 
Canada.  54  FR  31991  (August  3, 1989) 
and  §  355.44(b)(6)(iv)  of  the 
Department’s  Proposed  Rules. 

ha  addition,  loans  under  this  program 
had  a  grace  period  of  seven  years  on  the 
repayment  of  principal.  Because 
respondents  did  not  answer  our 
questions  with  respect  to  the  average 
grace  period  provided  on  commercial 
loans  in  Spain,  we  used  as  a  “grace 
period  benchmark’’  an  average  of  the 
grace  periods  on  ENSIDESA’s  few 
commercial  loans. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  ENSIDESA  received  under 
this  program  and  foimd  that  the  BCI 
loans  were  provided  on  more  favorable 
terms  than  the  benchmark  financing. 
Therefore,  we  preliminarily  determine 
that  ENSIDESA’s  BCI  loans  are 
countervailable. 


To  calculate  the  benefit  frnm  these 
loans  we  employed  our  normal  lon^ 
term  loan  methraology  as  described  in 
§  355.49(c)(1)  of  the  Department’s 
Proposed  Rules.  (See  also.  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Granite  Products 
firom  Spain.  53  FR  24340  (June  28. 

1988.))  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA’s 
total  sales.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  .63  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  eimorters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchandise. 

2.  Boyal  Decree  878/81 

On  May  8, 1981,  the  COS  enacted 
Royal  Deoee  878/81  which  set  forth  the 
“Integrated  Iron  and  Steel  Reconversion 
Plan.’’  According  to  the  COS 
questionnaire  response,  the  basic 
objectives  of  this  reconversion  plan 
were  “1)  the  financial  recovery  of 
ENSIDESA.  AHV,  and  AHM,  2)  a 
reduction  of  the  participation  of  salary 
costs  in  invoicing,  and  3)  the 
development  of  programs  which  reduce 
the  unit  operating  costs  and  improve 
production  by  means  of  a  commercial 
policy.’’  Benefits  from  R.D.  878/81  were 
found  countervailable  in  Certain  Steel 
from  Spain. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  R.D.  878/81.  Because  R.D.  878/81  is 
limited  to  the  steel  industry,  we 
preliminary  determine  that  each  of  these 
measures  is  de  jure  specific  to  an 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

a.  BCI  Exceptional  Credits 

According  to  the  responses, 
ENSIDESA  had  seven  BCI  loans 
outstanding  under  this  program  during 
the  POI.  These  loans  were  received  in 
each  of  the  years  1981  throu^  1985. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.  above.  Because  we 
have  preliminarily  found  ENSIDESA  to 
be  uncreditworthy  in  each  of  the  years 
1981  through  1985,  we  have  constructed 
the  same  benchmark  interest  rate  and 
used  the  same  “nace  period 
benchmark’’  as  described  in  A.l.  above. 
Based  on  a  comparison  of  the  interest 
rates  charged  on  these  loans  and  the 
benchmark  interest  rates,  we 
preliminarily  determine  these  loans  to 
be  countervailable. 

To  calculate  the  benefit  frnm  these 
loans,  we  used  the  same  long-term  loan 
methodology  as  described  in  A.I.  above. 
We  then  divided  the  benefit  attributable 
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to  the  POI  by  ENSIDESA’s  total  sales  of 
all  products.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
.45  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  eoually  to 
both  classes  or  kinds  of  meruiandise. 

b.  Long-Term  Loans  from  INI 

Accordine  to  the  responses, 

ENSIDESA  ]^d  five  INI  loans  under  this 
program  outstanding  during  the  POL 
These  loans  were  received  in  each  of  the 
years  1981  through  1985. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.  above.  Because  we 
have  preliminarily  found  ENSIDESA  to 
be  uncreditworthy  in  eacdt  of  the  years 
1981  through  1985,  we  have  constructed 
the  same  bmcdimark  interest  rate  and 
used  the  same  **grac:e  period 
bencdunark"  as  described  in  A.I.  above. 
Based  on  a  comparison  of  the  interest 
rates  charged  on  these  loans  and  the 
benchmark  interest  rate,  we 
preliminarily  determine  these  loans  to 
be  countervailable. 

To  calcmlate  the  benefit  from  these 
loans,  we  used  the  same  long-term  loan 
methodology  as  described  in  A.I.  above. 
We  then  divided  the  benefit  attributable 
to  the  POI  by  ENSIDESA 's  total  sales  of 
all  products.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
.33  peicent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  eciually  to 
both  classes  or  kinds  of  merchandise. 

c.  Grants  Provided  to  "Decrease 
Financial  Charges"  and  "Compensate 
for  Losses" 

According  to  the  responses. 

ENSIDESA  received  grants  in  1982  and 
1983  to  decrease  financial  charges  and 
to  compensate  for  losses.  R.D.  878/81 
approved  a  maximum  amount  to 
compensate  for  losses,  but  the  actual 
amounts  were  determined  each  year  in 
light  of  the  aciual  amount  of  losses. 

As  discrissed  above,  we  have  treated 
these  grants  as  non-recmning  benefits, 
and  have,  therefore,  allocate  them  over 
the  useful  life  of  the  assets  in  the 
industry,  i.e.,  15  years.  We  calculated 
the  benefits  for  the  POI  using  the 
methodology  described  in  the  Grant 
Methcxlology  section  above.  Bec:ause  we 
have  determined  ENSIDESA  to  be 
uncreditworthy  in  the  years  in  which 
the  company  received  grants  under  this 
program,  we  used  as  the  discount  rate 
the  same  rates,  for  the  appropriate  years, 
as  described  in  A.l.  above.  We  then 
summed  the  benefits  from  each  grant 
during  the  POI  and  divided  by 


ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calcrulated  an 
estimated  net  subsidy  of  1.02  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchanchse. 

3.  The  1984  Council  of  Ministers 
Meeting 

Royal  Decree  878/81  stipulated  that 
the  Coordinating  Commission  of  the 
Integrated  Steel  Sector  should  present 
an  industrialization  plan  for  the 
integrated  steel  companies  ten  months 
after  the  effective  date  of  the  decnee.  In 
Royal  Decree  1853/83,  the  COS  adopted 
a  series  of  industrial  measures  for  the 
reconversion,  and  restructuring  of  the 
production  installation  of  the  integrated 
steel  companies.  This  decree  authorized 
the  cx)mpanies  to  carry  out  the  necessary 
investments  in  acxorclance  with  the 
labor  and  financial  plans,  in  order  to 
achieve  the  future  competitiveness  of 
the  integrated  steel  sector.  The  Council 
of  Ministers,  on  March  14, 1984, 
approved  the  industrial,  labor,  and 
financial  plans  includecl  in  the 
recx>nversion  process  of  the  integrated 
steel  cx)mpanies  and  the  measures 
necessary  to  implement  these  plans. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  the  1984  Council  of  Ministers 
Meeting.  Bec:ause  these  measures  were 
limited  to  the  steel  industry,  we 
preliminarily  determine  that  each  of 
these  measures  is  de  jure  S|}ecific  to  an 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

a.  Equity  Infusions 

According  to  the  responses,  INI  made 
equity  infusions  during  each  of  the 
years  1984  through  1987.  As  stated  in 
the  Equityworthiness  section  above,  we 
have  preliminarily  determined 
ENSIDESA  to  be  unequityworthy  in 
each  of  these  years,  and  therefore,  that 
these  infusions  were  made  on  terms 
inconsistent  with  commercial 
considerations. 

As  discussed  above  in  the  Equity 
Methodology  section,  we  have 
preliminarily  determined  that  equity 
infusions  should  be  treated  as  grants. 
Therefore,  to  calculate  the  benefits  fit)m 
these  infusions,  we  used  the  same 
methodology  as  discussed  in  the  Equity 
Methodology  section  above.  We  then 
summed  the  benefits  from  each  infusion 
and  divided  by  ENSIDESA’s  total  sales 
of  all  products.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
12.50  percent  ad  valorem  for  all 
manu&cturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  ecrually  to 
both  classes  or  kinds  of  merchandise. 


b.  Loan  Guarantees 

According  to  the  responses,  INI  loan 
guarantees  were  provided  for  loans 
rec:eived  in  each  of  the  years  1985 
through  1988.  INI  charged  a  fee  equal  to 
.77  peioent  which  was  added  to  the 
interest  paid  per  quarter.  Respondents 
provided  information  on  the  guarantee 
fees  charged  by  private  banks  on  ECSC 
Article  54  peseta  denominated  loans  as 
a  commercial  benchmark  for  these  loan 
guarantees. 

To  determine  whether  the  fees 
charged  by  INI  for  these  loans  were 
incx)nsistent  with  commercial 
considerations,  we  compared  the  fees 
charged  by  INI  to  the  fees  charged  by 
commercial  banks  consistent  with 
§  355.44(c)  of  the  Proposed  Rules.  We 
found  that  the  INI  fees  were  lower  than 
the  commercial  fees.  Therefore,  we 
preliminarily  determine  that  the  INI 
loan  guarantees  are  countervailable. 

Although  respondents  did  not  provide 
the  interest  rates  or  the  repayment  terms 
of  the  loans,  the  information  they 
provided  regarding  the  payment 
schedule  of  the  other  cx)untervailable 
loans  provided  to  ENSIDESA  allowed  us 
to  c:alculate  the  benefit  from  this 
program.  To  calculate  the  benefit  from 
these  guarantees,  we  used  the  same 
long-term  loan  methodology  as 
desc:ribed  in  A.I.  above,  with  the 
differenco  in  the  guarantee  fee 
comprising  the  interest  differential.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  ENSIDESA’s  total  sales  of  all 
products.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  .05  percent 
ad  valorem  for  all  manufachirers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchandiise. 

c.  Share  "Issue  Premium’’ 

According  to  the  responses,  in  1986, 
a  premium  was  paid  by  INI  on 
ENSIDESA’s  series  3  shares  which  were 
issued  in  conjunchon  with  the  1986 
equity  infusion.  The  share  issue 
premium  can  only  be  used  to  increase 
the  share  capital  or  to  compensate  for 
losses.  No  shares  were  issued  in  return 
for  this  premium. 

We  treated  the  issue  premium  as  a 
grant  and  calculated  the  benefit  in  the 
same  manner  as  described  in  the  Grant 
Methodology  section  above.  On  this 
basis,  the  estimated  net  subsidy  is  1.96 
peioent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  'This  rate  applies  equally  to 
both  classes  or  kinds  of  merchandise. 
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d.  Grants  Provided  to  “Decrease 
Financial  Charges’*  and  “Compensate 
for  Losses” 

According  to  the  responses,  grants 
were  received  under  this  program  in 
1984, 1985,  and  1987.  This  is  the  same 
type  of  grant  program  as  was  authorized 
under  R.D.  878/81  and  is  similarly 
limited  hy  law  to  the  steel  industry. 
Therefore,  we  calculated  benefits  under 
this  program  in  the  same  manner  as 
discussed  in  A.2.c.  above.  On  this  basis, 
the  estimated  net  subsidy  is  7.09 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  equally  to 
both  classes  or  kinds  of  merdiandise. 

e.  Amount  Held  in  a  Special  INI  Finance 
Account 

In  1984,  ENSIDESA  offset  reductions 
in  the  capital  share  account  and  the 
accumulated  loss  account,  by  converting 
almost  all  of  the  INI  special  financing 
reflected  on  the  books  into  new  share 
capital.  This  conversion  is  a  portion  of 
the  1984  equity  infusion  mentioned  in 
A.3.a.  above.  However,  a  portion  of  this 
special  financing  was  not  converted  and 
remains  in  a  capital  reserve  account 
(Special  INI  Finance  Account)  with  no 
shares  having  been  issued  in 
conjunction  with  this  portion  of  the 
capital  increase.  Instead  it  was 
integrated  into  the  shareholders  equity 
as  a  reserve.  According  to  the  responses, 
the  effect  of  capital  contributions  in  the 
form  of  special  INI  financing  is  to 
increase  the  shareholders  equity  to 
avoid  triggering  Article  150.3.  Article 
150.3  is  discussed  in  A.7.  below. 

We  treated  the  creation  of  this  reserve 
as  a  grant  and  calculated  the  benefit  in 
the  same  manner  as  described  in  the 
Grant  Methodology  section  above.  On 
this  basis,  the  estimated  net  subsidy  is 
.31  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  equally  to 
both  classes  or  kinds  of  merdiandise. 

4.  The  1987  Government  Delegated 
Commission  on  Economic  Affairs. 

According  to  the  responses.  Protocol  10 
of  Spain’s  Treaty  of  Accession  to  the 
European  Communities  stipulated  that 
after  Spain’s  accession  on  January  1, 
1986,  the  European  Commission  and  the 
COS  would  evaluate  the 
implementation  of  certain  reconversion 
plans  already  approved  by  the  COS. 

In  the  event  that  the  viability  of  the 
companies  could  not  be  satisfactorily 
guaranteed  within  three  years  following 
^e  accession  [i.e.,  by  January  1, 1989), 
according  to  the  Communities’  criteria 
the  Commission  would  propose  a 
number  of  complementary  measures  to 


be  executed  by  the  COS  in  order  to 
assiure  viability  after  the  three-year 
period.  'The  actions  of  the  Government 
Delegated  Commission  for  Economic 
Affairs  provided  for  the  additional  new 
measiues  authorized  by  the  European 
Commission  in  March  1987. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  the  1987  Delegated  Commission. 
Because  the  measures  authorized  by  the 
1987  Delegated  Commission  are  limited 
to  the  steel  industry,  we  preliminarily 
determine  that  each  of  these  measures  is 
de  jure  specific  to  an  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

a.  Deferral  of  Social  Security  and  Other 
Tax  Obligations 

The  1987  Delegated  Commission 
authorized  the  Ministry  of  Economy  and 
Finance  and  the  Ministry  of  Labor  and 
Social  Security  to  grant  a  deferral  of 
payments  due  as  of  December  1, 1986, 
by  ENSIDESA  to  the  Public  Treasury 
and  Social  Security.  Repayment  was  to 
begin  in  1992  and  continue  in  equal 
installments  until  2001. 

According  to  the  responses,  no 
interest  has  been  or  will  be  charged  on 
the  deferred  sum.  Therefore,  we  have 
treated  the  deferred  amount  as  an 
interest-free  long-term  loan  given  in 

1986. 

To  determine  whether  the  deferral 
was  made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.  above.  Because  we 
have  preliminarily  found  ENSIDESA  to 
be  uncreditworthy  in  1986,  we  have 
constructed  the  same  benchmark 
interest  rate  and  used  the  same  “grace 
period  benchmark”  as  described  in  A.l. 
above.  Based  on  a  comparison  of  the 
interest  rate  charged  on  these  loans  and 
the  benchmark  interest  rate,  we 
preliminarily  determine  this  deferral  to 
be  countervailable. 

To  calculate  the  benefit  fiom  this 
deferral,  we  used  the  same  long-term 
loan  methodology  as  described  in  A.l. 
above.  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA ’s 
total  sales  of  all  products.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  2.89  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  equally  to 
both  classes  or  kinds  of  merchandise. 

b.  Grants 

According  to  the  responses,  one  grant 
was  received  under  this  program  in 

1987.  As  discussed  above,  we  have 
treated  this  grant  as  a  non-recurring 
benefit,  and  have,  therefore,  allocated  it 
over  the  useful  life  of  assets  in  the 


industry,  i.e.,  15  years.  To  calculate  the 
benefit,  we  used  the  same  methodology 
as  described  in  the  Grant  Methodology 
section  above.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
3.19  percent  ad  valorem  for  all 
manufactiuers,  producers,  and  exporters 
in  Spain.  This  rate  applies  eoually  to 
both  classes  or  kinds  of  mercnandise. 

5.  Fund  For  Employment  Promotion  and 
Early  Retirement 

The  1987  Delegated  Commission  for 
Economic  Affairs  also  authorized  the 
granting  of  funds  to  the  Employment 
Promotion  Fund  to  cover  the  costs 
resulting  from  the  reductions  in  the 
labor  force  for  each  of  the  years  between 
1987  and  1992.  'Diere  are  four  Funds  for 
Employment  Promotion  established  for 
the  following  industries:  (1)  Naval 
construction.  (2)  appliance/white  line, 
(3)  integrated  steel,  and  (4)  specialty 
steel.  These  programs  provide  the 
following  benefits:  (1)  Workers  under  55 
years  of  age  that  can  be  reemployed  can 
participate  for  three  years;  (2)  workers 
over  55  years  of  age  can  receive  benefits 
until  they  turn  60;  and  (3)  workers  from 
60  to  65  can  receive  early  retirement 
benefits. 

R.D.  878/81  specifically  provides  for 
early  retirement  for  excess  workers  at 
age  60  as  a  result  of  the  integrated  steel 
reconversion.  According  to  the 
responses,  this  same  measure  was 
extended  two  months  later  to  the 
domestic  appliance  industry  and  the 
naval  construction  industry  as  these 
industries  were  also  declai^  to  be  in 
reconversion.  Payments  are  made  to 
workers  between  the  ages  of  60  and  65. 
The  GOS  continues  to  make  the 
workers’  contributions  to  Social 
Security  during  this  period  in  order  that 
their  final  retirement  pension  would  be 
similar  to  that  which  they  would  have 
received  if  they  had  continued  working. 
Payments  under  this  program  are  made 
to  the  retired  workers  and  not  to  the 
steel  companies. 

Although  the  “Early  Retirement” 
program  was  enacted  prior  to  the  “Fund 
for  Employment  Promotion,”  it  appears 
that  the  “Fund  for  Employment 
Promotion”  expanded  this  program  and, 
therefore,  is  now  the  part  of  the  “Fund 
for  Employment  Promotion”  that 
applies  to  workers  between  the  ages  of 
60  and  65. 

According  to  the  responses,  under 
this  program,  the  GOS  decided  to  have 
the  Ministry  of  Industry  and  Energy 
cover  the  following  excess  labor  costs 
for  companies  in  the  integrated  steel 
sector:  (1)  company  indemnification 
costs  and  (2)  the  company’s  share  of  up 
to  75  percent  of  salary  for  early 
retirement  and  corresponding  social 
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security  payments  for  workers  60  and 
over.  Aixording  to  the  responses,  the 
GOS  supplied  2,929  million  pesetas 
during  the  POI  to  the  Fund  to  cover 
ENSIDESA’s  worker  indemnification 
costs  for  terminating  excess  workers 
entering  the  Fund. 

Bef^ause  only  four  industries  are 
eligible  for  this  program,  we 
preliminarily  determine  that  it  is 
specific  to  an  enterprise  or  industry  or 
group  of  enterprises  or  industries.  We 
also  preliminarily  determine  that  these 
beneuts  are  recurring  benefits  and, 
therefore,  have  expensed  them  in  the 
year  of  receipt  (1991). 

As  the  denominator  we  used 
ENSIDESA’s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  1.78  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchandise. 

6.  Electricity  Discounts 

Petitioners  alleged  that  steel 
companies  received  a  discount  on  the 
cost  of  electricity  pursuant  to  an 
agreement  of  July  1986  and  a  1987 
Ministry  of  Industry  and  Energy 
Resolution. 

According  to  the  original  responses, 
neither  the  July  1986  Agreement  nor  the 
1987  Resolution  provided  electricity 
discounts  to  ENSIDESA. 

However,  in  petitioners’  October  9, 
1992  submission,  they  supplied  a 
maiicet  research  report  which  indicates 
that  ENSIDESA  pays,  on  average,  less 
than  half  the  price  paid  by  other 
comparable  users  of  electricity.  The 
research  report  indicates  that 
ENSIDESA  is  one  of  only  three  Spanish 
companies  that  have  been  granted 
special  G-4  tariff  status  by  the  Ministry 
of  Industry  and  Energy  which  entitles 
them  to  a  much  lower  rate  than  other 
users  of  comparable  size.  Furthermore, 
ENSIDESA’s  1991  Annual  Report 
indicates  that  the  company  has 
benefitted  from  G-4  rates. 

In  our  supplemental/deficiency 
questionnaire  we  asked  specific 
questions  regarding  the  G-4  tariff 
^edule  and  ENSIDESA 's  tariff  rates 
compared  to  other  comparable  users. 
Neither  the  COS  nor  ENSIDESA 
re^onded  to  any  of  the  questions. 

Given  the  documentation  provided  by 
petitioners,  the  statement  in 
ENSIDESA’s  Annual  Report  which 
lends  credence  to  petitioners’ 
information,  and  respondents’ 
unresponsiveness  with  respect  to  this 
program,  we  preliminarily  determine 
that  ENSIDESA  has  benefitted  from 
electricity  discounts.  Furthermore, 
because  of  respondents’  lack  of 


cooperation  in  answering  questions 
concerning  this  program,  we  are  using, 
as  the  best  information  available,  the 
specificity  information  contained  in 
petitioners’  October  9  and  November  12, 
1992  submissions.  We  are  also  using  the 
rate  calculated  by  petitioners  in  their 
November  12, 1992  submission  as  the 
best  information  available.  Therefore, 
the  estimated  net  subsidy  rate  for  this 
program  is  7.91  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Spain.  This  rate  applies 
equally  to  both  classes  or  kinds  of 
merchandise. 

7.  Other  Equity  Infusions  Which  Were 
Subsequently  Extinguished 

Article  150.3  of  Spanish  corporate  law 
requires  that  a  company  be  dissolved  if 
its  losses  reduce  the  net  capital  worth 
(capital  stock  +  reserves  +  losses)  to  an 
amount  less  than  one-third  of  the  share 
capital,  imless  such  capital  is 
replenished  or  reduced.  The  writing-off 
or  extinguishment  of  share  capital 
restates  the  capital  account  to  reflect  the 
fact  that  the  hmds  represented  by  that 
capital  had  already  been  lost. 

According  to  the  responses,  each  year, 
INI  reviews  the  company’s  financial 
statements  and  reports  to  determine 
whether  any  action  is  necessary  to  meet 
the  reouirements  of  Article  150.3  and 
avoid  having  to  dissolve  the  company. 

According  to  the  responses,  series  £. 

F,  G.  H.  I.  and  J  shares  were  written-off. 
In  each  case,  the  final  share  capital 
reduction  was  approved  by  the 
Administrative  Council  on  June  6. 1984. 
Series  E  and  F  shares  were  originally 
received  by  ENSIDESA  in  1979.  Series 
G  and  H  shares  were  tied  to  an  original 
equity  injection  received  by  ENSIDESA 
in  1981.  Series  I  and  J  shares  resulted 
from  the  1983  conversions  of  INI  special 
financing  to  share  capital. 

With  respect  to  these  equity  write¬ 
offs/extinguishments,  we  have 
preliminarily  determined  that  it  is  at  the 
time  that  the  infusions  of  equity  (1979 
and  1981)  and  the  conversion  of  INI 
special  financing  to  equity  (1983) 
occurred  that  the  benefit  was  realized. 
Because  the  equity  methodology  does 
not  recognize  the  subsequent 
performance  of  the  company  receiving 
the  equity  investment  and  treats  the 
equity  investment  as  a  grant,  the  later 
write-ofl  of  the  equity  is  irrelevant. 
Therefore,  we  have  not  countervailed 
the  benefit  at  the  point  of 
extinguishment.  (See  Equity 
Methodology  section  above.) 

To  calculate  the  benefit  from  these 
infusions,  we  have  followed  the  same 
methodology  as  discussed  in  A.3.a. 
above.  On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  2.90  percent  ad 


valorem  for  all  manufactuisrs, 
producers,  and  exporters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchandise. 

8.  ECSC  Article  54  Loans  and  Loan 
Guarantees 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
pur^asing  new  equipment  or  financing 
modernization.  The  EC  stated  that 
Article  54  loans  are  direct  loans  from 
the  Commission  and  that  the  funds  are 
loaned  at  a  slightly  higher  rate  than  that 
at  which  the  Commission  obtained  them 
in  order  to  cover  its  costs.  According  to 
the  EC  Response,  the  Commission  has 
this  program  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  these  loans.  These  loans 
are  only  available  to  the  iron  and  steel 
industry. 

We  preliminarily  determine  that  this 
program  is  limit^  to  the  iron  and  steel 
industry.  Therefore,  these  loans  are 
counteravailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

According  to  the  responses, 
ENSIDESA  received  four  loans  under 
this  program.  The  loans  were  received 
in  1988, 1990,  and  1991.  The  loans 
received  in  1988  were  long-term 
variable  rate  loans  and  the  loans 
received  in  1990  and  1991  were  long¬ 
term  fixed  rate  loans. 

Two  of  the  loans  were  received  in 
1988.  One  of  these  loans  was 
denominated  in  Deutsche  Marks  (DM) 
and  the  other  in  European  Currency 
Units  (ECU).  Both  of  &ese  loans  had 
variable  interest  rates  and  were 
guarantee<l  by  INI.  For  the  actual 
interest  rates  paid  on  these  loans  we 
used  average  1991  LIBOR  rates  minus  a 
certain  percentage  plus  the  guarantee 
fee.  For  the  benchmark  interest  rate  we 
used  the  average  maximum  long-term 
interest  rata  in  Spain  (we  did  not  have 
information  regarding  maximum 
variable  rates)  for  1988  plus  12  percent 
of  the  prime  rate  (because  we  have 
preliminarily  determined  ENSIDESA  to 
be  uncreditworthy  in  1988)  plus  the 
commercial  guarantee  fee  as  discussed 
in  the  Loan  Guarantee  section  above. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  ENSIDESA  received  under 
this  program  and  found  that  the  ECSC 
variable  rate  loans  were  provided  on 
more  favorable  terms  than  the 
benchmark  financing.  Therefore,  we 
preliminarily  determine  that 
ENSIDESA’s  ECSC  variable  rate  loans 
are  countervailable. 

To  calculate  the  benefit,  we  took  the 
amount  outstanding  at  the  beginning  of 
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the  POI  and  treated  it  as  a  short-term 
loan. 

The  fixed-rate  loan  received  in  1990 
was  calculated  as  a  long-term  loan 
provided  to  an  uncreditworthy 
company,  as  described  in  A.I.  ihove. 
There  is  no  benefit  in  the  POI  for  the 
fixed-rate  long-term  loan  received  in 
1991.  We  summed  the  bmiefits 
attributed  to  the  loans  received  in  1988 
and  1990  and  divided  the  total  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  caloilated  an 
estimated  net  subsidy  of  2.55  percent  ad 
valorem  for  all  manufocturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  equally  to  both  classes  or 
kinds  of  merchandise. 

AHM 

9.  Equity  Jafusiotts  for  AHM  Under  Law 
60/78 

Petitioners  alleged  that  AHM  received 
equity  infiisions  in  1978  bom  both  INI 
and  private  investors.  They  stated  that 
Law  60/78  (discussed  above) 
conditioned  a  government  biul-out  of 
the  company  on  additiaoal  private 
sector  contributions.  In  addition. 
petidonOTS  alleged  that  INI  made  equity 
infusions  into  AHM  in  1980, 1981, 

1982, 1984,  and  1985. 

Petitioners  alleged  that  AHM  was 
both  xmequityworthy  and 
uncreditworthy  in  each  of  these  years. 

In  Certain  Steel  from  Spain,  the 
Department  determined  that  AHM  was 
unkjuityworthy  in  1980  and  1981. 

As  mentioned  above,  respondents 
Stated  in  both  their  original  and 
deficiency  questionnaire  responses  that 
they  would  not  supply  information  with 
respect  to  the  AHM  programs  alleged  in 
the  petition  because  they  did  not  believe 
that  AHM  was  a  related  company  for 
purposes  of  lliis  investigation.  However, 
as  discussed  above,  in  the  section 
concerning  Treatment  of  AHM,  we 
preliminarily  determine  that  all 
subsidies  allegedly  received  by  AHM  in 
the  period  prior  to  the  creation  aitd  sale 
of  SIDMED  are  allocable  to  ENSlDESA's 
production  of  cold-rolled  steel  products. 

As  the  best  information  avail^le,  we 
assumed,  based  on  petitioners’ 
information,  that  AHM  was 
vmequityworthy  and  uncreditworthy 
and  cal^ated  the  benefit  from  the 
equity  infusions  in  the  same  manner  as 
done  for  ENSIDESA. 

To  calculate  the  benefit  we  summed 
the  benefits  attributable  to  each  equity 
infusion  and  then  divided  by 
ENSIDESA’s  sales  of  cold-rolled  carbon 
sted  flat  products.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
10.32  peroeot  od  valorem  for  all 
manuucturers,  producers,  and  exporters 


in  Spain.  This  rate  will  be  added  to 
ENSIDESA*s  total  estimated  net  subsidy 
rate  for  cold-rolled  carbon  steel  fiat 
products. 

10.  AHM's  Receipt  of  Loans  Under  The 
BCI  Exceptional  Credit  Program 

Petitioners  alleged  that  AHM  received 
2.8  billion  pesetas  in  loans  from  BQ 
under  this  pro^am. 

As  the  best  information  available,  we 
calculated  the  benefits  confened  by 
these  loans  in  the  same  manner  as  loans 
provided  to  ENSDESA  under  this 
program.  We  used  the  amount  of  the 
loa^  provided  in  the  petition  and 
accepted  petitioners'  ^legation  that  the 
company  was  imcreditworthy.  We  also 
assumed  that  the  entire  amount  of  the 
loans  was  given  in  1981,  the  year  of  the 
decree  authorizing  the  loans.  On  this 
basis,  we  calculated  an  estimated  n^ 
subsidy  during  the  POI  of  .40  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  will  be  added  to  ENSIDESA's  total 
estimated  net  subsidy  rate  for  cold- 
rolled  carbon  steel  fiat  products. 

B.  Program  Preliminarily  Determined 
To  Ne^  More  Informatum 

We  preliminarily  determine  that  the 
Department  needs  further  information 
with  respect  to  the  following  program: 

Negative  Corporate  Taxes 

Petitioners  alleged  that  a  negative  tax 
liability  noted  in  ENSIDESA’s  1990 
Annual  Report  was  a  benefit  from  the 
parent  company  (INI).  According  to  the 
responses,  tiiis  “program”  only  in  part 
represents  a  payment  by  the  parent 
company  to  ENSIDESA.  insofar  as  it  is 
a  function  of  the  corporate  taxes  that  the 
parent  company  does  not  have  to  pay. 
The  Spanish  Consolidated  Tax  Structure 
provides  for  the  imposition  of  corporate 
income  tax  on  a  corporate  group  as  a 
single  company.  This  income  tax  is 
based  upon  the  consolidated  accounts  of 
the  group  as  a  whole,  with  the  parent 
company  making  the  required 
payments.  The  parent  company  later 
allocates  the  tax  liability  between  the 
members  of  the  group,  negatively  or 
positively,  as  a  fonction  of  their 
contribution  to  the  total  amount  paid  by 
the  group.  The  losses  of  one  subsidiary 
are  consequently  offset  by  the  profits  of 
the  p>arent  company  or  another 
subridiary,  or  vice  versa.  Based  on  the 
responses,  the  negative  tax  liability  does 
not  appear  to  arise  from  tax  credits  as 
alleged  by  petitioners,  but  instead  is  a 
result  of  Spanish  tax  laws  for 
consolidated  companies.  However,  it  is 
not  (^eer  how  taxes  or  losses  are 
allocked  among  companies.  Therefore, 


we  are  seeking  further  information 
regarding  this  program. 

C  Program  Preliminarily  Ootamiiiad 
Not  To  Be  Counterrailal^ 

We  pteliminaiily  determine  that  tire 
following  program  does  not  provide 
subsidies  to  manufacturers,  producers, 
or  erqporters  in  Spain  of  certain  steel 
products  under  the  following  program: 

Partial  Extinguishment  of  AHM  Equity 
in  1982 

Petitioners  alleged  that  AHM 
extinguished  equity  in  the  amount  of 
7300  millimi  pesetas  in  1982.  For  the 
reasons  discussed  drove,  we  do  not 
consider  the  writing-off  of  equity  a 
subsidy.  Instead,  any  benefit  arises  at 
the  time  of  the  equity  investment  In 
this  instance,  we  are  oorurtenrailing 
equity  investments  made  in  1978, 1980, 
and  1981.  Therefore,  to  the  extent  that 
the  equity  being  written-off  in  1982  was 
received  in  1978, 1980,  and  1981,  we 
are  already  capturing  the  benefit  to 
AHM.  Therefore,  we  preliminarily 
determine  this  program  to  be  not 
countervailable. 

D.  Programs  Preliminarily  DetMmined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producws,  or  erqrorters 
in  Spain  of  certain  steel  products: 

1.  Long-Term  Loans  Provided  Under 

Decree  669/74 

2.  BCI  Exceptional  Credits  (Two  Repaid 

Loans) 

3.  Long-Term  Investment  Loans  Under 

R.D.  878/81 

4.  Loan  Guarantees  Provided  Between 

1979-1982 

5.  Payment  for  Capacity  Closures 

6.  Tax  Exemptions  Under  Royal  Decree 

612/82 

7.  Regional  Aid  Programs 

8.  EC  Programs 

a.  ECSC  Article  54  Interest  Rebates 

b.  Interest  Rebates  on  ECSC 
Conversion  Loans  Under  Article  56 

c.  ECSC  Redeployment  Aid 

d.  European  Investment  Bank  Loans 
and  Loan  Guarantees 

e.  New  Community  Instruction  Loans 
IE  RDF  Aid 

9.  Export  Grants  From  the  Basque 

Government 

10.  Deferral  of  Social  Security  and  Other 

Tax  Obligations  Owed  to  the 
Basque  Government 

11.  Deferral  of  Social  Security  and  Other 

Tax  Obligations  Owed  to  the 
Navarre  Government 

E.  Programs  Which  the  Department  is 
Not  Investigating 

The  following  programs  were 
included  in  these  investigations  at  the 
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time  of  the  initiation.  However,  these 
programs  only  relate  to  AHV.  As 
discussed  above,  AHV  is  not  a  company 
imder  investigation  and,  therefore, 
responses  to  the  questions  regarding 
these  programs  were  not  required. 

1.  Participative  Credits  for  AHV  Under 
1984  Council  of  Ministers  Meetina 

2.  Private  Sector  Loans  to  AHV  Unaer 
Law  60/78 

3.  BCI  Purchase  of  AHV  Promissory 
Notes 

4.  Loan  Guarantees  for  AHV  Under  R.D. 
878/81 

5.  Grant  to  Compensate  for  Delay  in 
Issuance  of  Bonds  for  AHV 

6.  Forgiveness  of  AHV  Tax  Penalties 

7.  Type  A  Bonds  Authorized  by  the  1987 
Government  Delegate  Commission  for 
Economic  Affairs  for  AHV 

8.  Type  B  Bonds  Authorized  by  the  1987 
Government  Delegate  Commission  for 
Economic  Affairs  for  AHV 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 
In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Spain,  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Coiutry-Wide  Ad  Valorem  Rate  56.30 
Percent 

Certain  Cut-To-Length  Carbon  Steel  Plate 
Country-Wide  Ad  Valorem  Rate  45.58 
Percent 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  ^e  FTC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 


If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  section  703(f) 
and  705(d)  of  the  Act  (19  U.S.C. 

1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate  "classes 
or  kinds"  of  merchandise,  as  outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scopes  of  the  certain  cold- 
rolled  carbon  steel  products  investigation. 

We  are  considering  these  comments  and  will 
address  this  issue  at  the  final  determination. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  dad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 


currently  dassifiable  in  the  HTS  under  item 
numbers  7200.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Cut-To-Length  Carbon  Steel  Plate 
These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 

Eroducts  rolled  on  four  faces  or  in  a  closed 
ox  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  sedion,  of  rectangular 
shape,  neither  clad,  plated  nor  coat^  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

[FR  Doc.  92-29508  Filed  12-4-92;  8:45  am] 
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Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determinationa  With  Final 
Antidumping  Duty  Determinationa: 
Certain  Steel  Producta  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Philip  Pia  or  Laurel  Lynn,  Office  of 
Countervailing  Compliance,  U.S. 
Department  of  Commerce,  Room  3099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3961  or  482-1168, 
respectively. 
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PREUMMARY  DETERMINATIONS  AND 
AUGNUENTS:  The  Department 
preliminarily  determines  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Tarifi  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  pnxlucers, 
or  exporters  in  Brazil  of  cartain  ste^ 
products. 

For  information  on  the  estimated  oe^ 
subsadiea.  please  see  the  Suspension  of 
Liquidatiao  seCtioD  of  this  notice. 

On  November  24, 1992,  in  accordance 
with  section  7t)5{a)(l)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C 
167ld(aHl)l  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aligning 
these  final  determinations.  Therefore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993. 

(]ase  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  detennioations  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992)  tlie  f^iowing  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of 
Brazil  (OOB).  On  August  20, 1992,  we 
received  a  partial  response  from  the 
GOB  indicating  the  piroper  responding 
companies  in  these  investigations. 

On  October  5, 1992,  we  received 
responses  from  the  GOB  and  Usinas 
Siderurgicas  de  Minas  Gerais 
(USIMINAS),  Companhia  Siderurgica 
Paulista  (COSIPA),  and  Companhia 
Siderurgica  Nacional  (CSN).  See  the 
Respondents  section,  below,  for  a  list  of 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations.  On  October  22, 1992,  we 
issued  a  supplemental/deficiency 
questionnaire  to  respondents.  We 
received  responses  to  this  questionnaire 
on  November  5, 1992. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
“classes  or  kinds**  of  merchandise,  as 
found  in  appendix  1  to  this  notice:  (1) 
certain  hot-rolled  caibon  steel  flat 
products,  (2)  certain  cold-rolled  carbon 
steel  flat  products,  (3)  certain  corrosion- 
resistant  carbon  steel  flat  products,  (4) 
certain  cul-to-length  carbon  steel  phde. 


Injury  Test 

Beca\rse  Brazil  is  a  ’'country  under  die 
Agrsement'’  within  the  meaning  of 
section  701(b)  of  the  Act,  tho  u!s. 
InteroatioDal  Trade  Commission  (ITQ  is 
requirsd  to  determine  whether  impcMts 
of  the  certain  steel  products  from  Brazil 
meterially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1^2,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
firom  Brazil  of  the  subject  roerdiandise 
(57  FR  38064,  August  21, 1992). 

Respondents 

The  GOB  is  a  respondmt  hr  eadi 
class  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  Is  a 
list  of  respondent  companies  for  each 
class  or  kind  of  merchandise  sul^ect  to 
these  investigations: 

Osrtain  Hot-Rolled  Carbon  Steel  Flat 
Products 

USIMINAS.  COSIPA.  CSN 

Certain  Cold-Rolled  Carbon  Steel  Flat 

Products 

USIMINAS.  COSIPA.  CSN 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 

Products 

CSN 

Certain  Cut-To-Length  Carbon  Steel  Plate 
USIMINAS.  COSIPA 
Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POl))  is  calend^  year 
1991,  ^ich  corresponds  to  the  fiscal 
years  of  USIMINAS,  COSIPA.  and  CSN. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  Ibis  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weigbied  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country- wide  rate 
for  each  class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country¬ 
wide  rate  for  all  programs.  Only  one 
company,  CSN,  is  a  respondent  in  the 
corrosion-resistant  carbon  steel  flat 
products  investigation.  Its  rate, 
therefore,  is  the  country-wide  rate  for 
corrosion-resistant  carbon  steel  flat 
products. 


Of  the  three  re^mndrat  companies  in 
the  hot-rolled  oad^  ateel  flat  products 
invastigation.  two  of  the  companies; 
USIMINAS  end  COSIPA,  have  rates  that 
are  sigoificaBtly  different  than  tha 
country-wide  rate  as  dafinad  in  section 
355.20(d)  of  the  Depaitinent’e 
regulationa.  Therefore,  USIKONAS  and 
COSIPA  received  individual  company 
rates  for  thia  class  or  kind  of 
merchsndisa.  For  the  remaining  firm, 
CSN,  we  recalculated  the  countiy-wide 
rate,  based  solely  on  the  bmiefits 
received  by  this  firm  for  this  daas  or 
khad  of  meirchandise.  Ibis  is  tha  rata 
that  will  be  applied  to  all  other 
manufacturers,  produces,  and 
exporters,  with  the  exception  of 
USIMINAS  and  COSIPA. 

For  the  cut-to-langth  carbon  ateel 
plate  investigation,  both  companies 
under  investigation,  USIMINAS  and 
COSIPA,  were  significantly  different 
from  the  country-wide  rate.  Therefore, 
these  firms  received  individual 
company  rates  for  this  class  or  kind  of 
merchandise.  Because  all  the  firms 
under  investigation  were  significantly 
different  from  the  country-wide  rate,  we 
are  applying  the  weighted-averaga  rata 
for  these  two  companies  to  all  other 
manufacturers,  pr^ucers,  and  e}q)orters 
of  cut-to-length  carbon  steel  plate,  with 
the  exception  of  USIMINAS  and 
COSIPA. 

For  the  cold-ioUed  carbon  steel  flat 
products  investigation,  all  three 
companies  vmder  investigation, 
USIMINAS,  CSN  and  COSIPA,  were 
significantly  different  from  the  countiy- 
wide  rate.  Tberefore,  these  firms 
received  individual  company  rates  for 
this  class  or  kind  of  merchandise. 
Because  all  of  the  firms  under 
investigation  were  significantly  different 
from  the  country-wide  rate,  we  are 
applying  the  weighted-average  rate  for 
th^  thi^  companies  to  all  othm 
manufacturers,  producers,  and  exporters 
of  cold-rolled  carbon  steel  flat  products, 
with  the  exception  of  USIMINAS,  CSN 
and  COSIPA 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determiire  the  following: 

Equityworthiness 

The  Department  considers  a  company 
equity  worthy  if,  from  the  perspective  of 
a  reasonable  private  investor  examining 
the  firm  at  the  time  the  government 
equity  infusions  was  made,  the  firm 
showed  an  ability  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time. 

Petitioners  have  alleged  that 
USIMINAS,  COSIPA  and  CSN  were 
unequityworthy  during  1980-1988, 
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1977-1989  and  1991,  and  1977-1991, 
respectively,  and,  therefore,  that  equity 
infusions  received  during  those  years 
were  inconsistent  with  commercial 
considerations.  The  Department  has 
previously  analyzed  the 
equityworthiness  of  some  of  these  years. 
The  respondents  provided  no  new 
information  regarding  the  previous 
determinations  that  these  companies 
were  imequityworthy.  Therefore,  based 
on  prior  Department  determinations  and 
analysis  of  respondents’  data,  we  have 
determined  that  respondents  were 
unequityworthy  in  the  following  years: 
USIMINAS  1980-1988  (USIMINAS  did 
not  receive  equity  infusions  after  1988); 
CXDSIPA  1977-1989, 1991;  CSN  1977- 
1991.  We  therefore  determine  that 
equity  infusions  provided  by  the  GOB  to 
each  company  in  these  respective  years 
were  inconsistent  with  commercial 
considerations.  See  Memorandum  to 
File  regarding  equityworthy  and 
creditworthy  analyses. 

Creditworthiness 

The  Department  will  find  a  firm 
uncreditworthy  if  the  firm  did  not  have 
sufficient  revenues  or  resources  to  meet 
its  fixed  financial  obligations  in  the 
three  years  prior  to  the  year  in  which 
the  firm  and  the  government  agreed 
upon  the  terms  of  the  loan. 

Based  on  petitioners’  allegation,  we 
initiated  an  investigation  to  determine 
whether  USIMINAS.  COSIPA.  and  CSN 
were  uncreditworthy  during  the  period 
1979-1991.  For  certain  years,  we  had 
previously  determined  that  these 
companies  were  uncreditworthy  and 
respondents  provided  no  new 
information  that  would  lead  us  to 
reconsider  those  determinations.  Based 
on  previous  IDepartment  determinations 
and  respondents’  submitted  financial 
data,  we  have  determined  that 
respondents  were  uncreditworthy  in  the 
following  years:  USIMINAS,  1980-1988; 
COSIPA,  1979-1991;  and  CSN.  1979- 
1991.  See  Memorandum  to  File 
regarding  equityworthy  and  ’ 
creditworthy  analyses. 

Privatization 

USIMINAS  was  privatized  in  October 
1991  in  accordance  with  Brazil’s 
national  privatization  plan.  According 
to  the  responses,  USIMINAS’s  value  was 
assessed  by  two  sets  of  outside 
consultants,  and  a  third  consultant 
monitored  the  integrity  of  the  entire 
process.  A  minimum  sale  price  was 
established  based  on  the  two 
assessments.  An  Invitation  to  Bid  wasi 
published  in  advance  of  the  sale.  The 
sale  itself  comprised  auctions  of  the 
common  and  preferred  stock,  and 
offerings  to  employees  and  the  public. 


Petitioners  argue  that  the  privatization 
of  USIMINAS  should  not  prevent  the 
Department  fi-om  countervailing  equity 
inhisions.  Respondents  argue  that  the 
privatization  of  USIMINAS  precludes 
the  imposition  by  the  Department  of 
countervailing  duties,  because  any 
residual  value  of  GOB  equity  infusions 
was  accounted  for  in  the  sale  of  the 
company’s  assets. 

The  Department  preliminarily 
determines  that  subsidies  to 
government-owned  companies  are  not 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amount  we  countervail  is  the  value  of 
the  benefit  received  by  the  company 
allocated  over  time  under  the 
Department’s  standard  methodology. 

The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repayment  to  the  government  by  a 
recipient  company  of  the  remaining 
value  of  that  subsidy  in  accordance  with 
the  Department’s  methodology.  (See 
Memorandum  to  File  Re:  Privatization 
in  the  general  issue  file  (C-100-004)  for 
these  investigations  for  a  more  detailed 
discussion  of  privatization.) 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industiy,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specificity).  See  19  U.S.C.  1677(5)(B). 

§  355.43(b)(2)  of  the  Department’s 
proposed  regulations,  (Coimtervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  54  FR 
23366  (May  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 


See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada  57  FR  22570  (May  28. 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules;  the  Department 
measures  the  benefit  of  equity 
investments  in  “unequityworthy”  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO)^  methodology 
does  not  provide  an  accurate  measure  of 
the  benefits  arising  from  government 
equity  investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  that  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  additional  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  ^e 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

We  are  market-determined  benchmark 
price  for  equity  exists,  we  will  continue 
to  use  that  benchmark  to  determine 
whether  the  government’s  purchase  of 
equity  confers  a  subsidy  and  to  measure 
the  amount  of  the  subsidy. 
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Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  vinder  a 
particular  program  is  less  than  0.5 
percent  of  a  hnn’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 

See,  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  from  Norway),  56  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non¬ 
recurring,  unless  otherwise  noted, 
because  the  recipient  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

See  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
10041  (March  24, 1986).  (In  this  regard, 
we  are  reexamining  the  approach  to 
distinguished  recurring  from  non¬ 
recurring  benefits  set  forth  in  the  three- 
part  test  found  in  the  preamble  of  the 
Proposed  Rules.)  Therefore,  we  have 
allocated  the  benefits  over  15  years, 
which  the  Department  considers  to  be 
reflective  of  the  average  useful  life  of 
assets  in  the  steel  industry  (see  section 
355.49(b)(3)  of  the  Proposed  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed-Rules  (see 
§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate.  If  a  company 
was  uncreditworthy  in  the  year  in 
which  the  grant  was  approved,  we 
added  a  risk  premium  to  the  benchmark 
interest  rate  in  accordance  with  section 
355.44(b)(6)(iv)  of  the  Proposed  Rules. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  steel  products  imder 
the  following  progmms: 


1.  Equity  Infusions 

USIMINAS,  COSIPA,  and  CSN 
received  equity  infusions  from  the  GOB 
in  each  of  the  years  for  which  we 
initiated  unequityworthy  investigations. 
We  have  consistently  held  that 
government  provision  of  equity  does  not 
perse  confer  a  subsidy  (see,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wheels  from  Brazil 
(54  FR  15523,  April  18, 1989)  (Steel 
Wheels).  Based  on  our  analysis  of  the 
record,  we  preliminarily  determine  that 
these  infusions  were  specific  to 
USIMINAS,  COSIPA,  and  CSN,  and  that 
USIMINAS,  COSIPA,  and  CSN  were 
unequityworthy  when  they  received 
equity  infusions.  As  such,  these 
infusions  are  countervailable. 

Because  there  has  been  hyperinflation 
in  the  Brazilian  economy  throughout  the 
last  fifteen  years,  and  monetary 
correction  is  required,  it  is 
inappropriate  to  use  the  nominal 
amounts  of  the  equity  infusion  in  our 
calculations.  Therefore,  we  have 
converted  all  equity  infusions  into  U.S. 
dollars.  Where  we  had  information  on 
equity  infusions  on  a  monthly  basis,  we 
used  a  monthly  exchange  rate  to  convert 
to  U.S.  dollars.  Where  we  had  only 
annual  infusion  information,  we  used 
an  annually-averaged  exchange  rate  to 
convert  to  U.S.  dollars. 

In  calculating  a  benefit  from  the 
infusions,  we  first  established  a 
discount  rate,  as  provided  for  in 
§  355.49(b)(2)  of  ^e  Proposed  Rules. 
Because  we  have  converted  the  equity 
infusions  into  dollars  in  order  to 
account  for  hyperinflation,  we  must  use 
a  long-term  discount  rate  in  dollars.  For 
our  benchmark  discount  rates,  we  used 
data  for  U.S.  dollar  lending  in  Brazil  for 
long-term  non-guaranteed  loans  from 
private  lenders  as  published  in  World 
Bank  Debt  Tables:  External  Debt  of 
Developing  Countries.  Because 
respondents  were  fovmd  to  be 
uncreditworthy  in  each  year  they 
received  equity  infusions,  we  added  a 
risk  premium  to  the  benchmark.  This 
risk  premium  was  calculated  in 
accordance  with  the  Proposed  Rules. 

We  used  the  non-recurring  grant 
methodology,  as  described  in  the  “Grant 
Methodology’’  section  above,  in 
calculating  the  benefit  from  these 
subsidies. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  40.80 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (5.53  percent  ad 
valorem)  and  COSIPA  (53.41  percent  ad 
valorem):  18.96  percent  ad  valorem  for 
certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (5.53 


percent  ad  valorem),  CSN  (40,60  percent 
ad  valorem),  and  COSIPA  (53.41  percent 
ad  valorem);  40.80  percent  ad  valorem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  29.05  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate  except  for  USIMINAS  (5.53 
percent  ad  valorem)  and  COSIPA  (53.41 
percent  ad  valorem). 

2.  Fiscal  Benefits  By  Virtue  Of  GDI 

Under  Decree-Law  1428,  the 
Industrial  Development  Council  (CDI) 
provides  for  the  exemption  of  up  to  100 
percent  of  the  import  duties  ana  up  to 
10  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  specific  projects 
in  14  industries  approved  by  the  GOB. 
The  recipient  must  prove  that  the 
machinery  or  equipment  to  be  imported 
is  not  available  fram  a  Brazilian 
manufacturer.  In  Steel  Wheels,  this 
program  was  found  to  be  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  and 
therefore  countervailable.  In  response  to 
our  questionnaire,  the  respondents 
provided  no  new  information  which 
would  lead  us  to  conclude  that  the 
program  is  not  specific. 

Ciecree-Law  1726  repealed  this 
program  in  1979.  However,  companies 
whose  projects  were  approved  prior  to 
the  repeal  continue  to  receive  Mnefits 
from  tms  program  pending  completion 
of  the  project.  USIMINAS  received 
benefits  under  this  program  during  the 
POI. 

Respondents  have  claimed  that,  due 
to  subsequent  legislation,  both  import 
duty  and  IPI  tax  reductions  were 
available  to  all  companies  in  Brazil,  and 
therefore  should  not  be  considered 
specific  to  an  enterprise  or  group  of 
enterprises.  Respondents  have  argued 
that  the  Department  should  adjust  the 
deposit  rate  accordingly.  See 
§  355.50(a)(2)  of  the  I^partment’s 
Proposed  Rules. 

Respondents  claim  that  Decree-Law 
8085  of  October  1990  made  import  duty 
reductions  available  to  any  company  in 
Brazil  provided  that  the  machinery  to  be 
imported  was  not  produced  in  Brazil 
(the  same  requirement  of  the  GDI 
program).  To  receive  an  import  duty 
exemption  under  this  law,  companies 
must  apply  to  the  GOB  for  an 
exemption.  ’The  GOB  publishes  a  notice 
of  the  application  to  determine  if  there 
are  any  domestic  producers  of  the 
machinery.  If  no  Brazilian  company 
demonstrate  that  it  can  produce  the 
machinery  for  which  the  exemption  was 
requested,  the  GOB  grants  the 
exemption.  Such  duty  reductions  are 
not  automatic,  but  must  be  approved  by 
the  GOB.  Although  the  respondents 
provided  a  copy  of  Decree-Law  8085  to 
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the  Department,  they  did  not  provide 
sufficient  information  on  the  record  to 
demonstrate  that  Decree-Law  8085  is.  in 
fact,  non-specific  and  that  there  is  no 
discretion  in  the  application  and 
approval  process.  Therefore,  for  this 
preliminary  determination  we  will  make 
no  adjustment  to  the  deposit  rate. 

Decree-Law  8191/91  automatically 
exempts  all  imports  of  machinery  made 
after  Jime  11, 1991  from  IPl  tax.  No 
application  is  required.  The  law  applies 
to  every  import  of  machinery  by  any 
company  or  industry  in  Bra2dl. 
USIMINAS’S  CDI-related  import  was 
made  after  June  11, 1991.  We  therefore 
preliminarily  find  that,  because  IPI 
exemptions  are  now  automatically 
provided  on  all  imports  of  machinery, 
the  IPI  exemption  under  GDI  is  no 
longer  spednc,  and,  as  such,  is  no 
longer  countervailable.  Therefore,  we 
have  only  included  in  our  subsidy 
calculation  the  import  duty  reduction 
and  not  the  IPI  exemption. 

USIMINAS  claims  in  its  responses 
that  the  machinery  imported  under  GDI 
was  destined  for  use  solely  in  the 
production  of  cut-to-length  carbon  steel 
plate.  Therefore,  to  calculate  the  benefit, 
we  divided  the  total  amount  of  the 
import  duty  reduction  in  1991  by 
USIMINAS’  sales  of  cut-to-lenglh  carbon 
steel  plate.  On  this  basis,  we  determine 
the  net  subsidies  to  for  this  program  to 
be  0.48  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
USIMINAS  (0.95  percent  ad  valorem) 
and  GOSIPA  (0.00  percent  ad  valorem). 

3.  IPI  Rebate  Program  Under  Law  7554/ 
85 

The  IPI  Rebate  Program,  which 
consists  of  a  rebate  of  95  percent  of  the 
value-added  sales  tax  (IPI)  paid  on 
domestic  sales  of  industrial  products, 
was  established  by  Decree-Law  1547  in 
1977.  Although  the  program  was 
suspended  in  April  1990  (Decree-Law 
8034),  steel  companies  with  projects 
approved  before  April  12. 1990,  are 
eligible  for  IPI  rebates  until  1996 
(pursuant  to  the  old  legislation  (Law 
7554)). 

In  Final  Negative  Goimtervailing  Duty 
Determination:  Qrcular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil  57  FR 
42968  (September  17, 1992),  we 
determined  that  this  program  was 
limited  to  a  specific  enterprise  or 
industry  or  groups  of  enterprises  or 
industries.  'The  COB  did  not  provide 
any  information  in  the  questionnaire 
responses  that  warrants  a 
reconsideration  of  that  determination. 
USIMINAS,  GOSIPA,  and  GBN  received 
benefits  imder  this  program  during  the 
POL  ’These  benefits  are  company- 
specific  and  are  not  tied  to  any  class  or 


kind  of  merchandise.  Therefore,  to 
calculate  the  benefit,  we  divided  the 
total  amount  of  each  company’s  IPI 
rebates  received  during  the  POI  by  their 
respective  total  sales  in  1991. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  2.02 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (0.20  percent  ad 
valorem)  and  GOSIPA  (0.07  percent  ad 
valorem);  0.42  percent  ad  valorem  for 
certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (0.20 
percent  ad  valorem),  GSN  (2.02  percent 
ad  valorem)  and  GOSIPA  (0.07  percent 
ad  valorem);  2.02  percent  ad  valorem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  0.14  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate  except  for  USIMINAS  (0.20 
percent  ad  valorem)  and  GOSIPA  (0.07 
percent  ad  valorem). 

4.  Exemption  of  IPI  and  Duties  on 
Imports  under  Decree-Law  2324 

Decree-Law  2324  of  March  30. 1987, 
provided  exporters  of  manufactin^d 
products  exemptions  fi-om  IPI  and 
duties  on  imported  spare  parts  and 
machinerv.  'This  benefit  was  not  tied  to 
specific  classes  or  kinds  of  merchandise. 
Because  this  exemption  was  limited  to 
exporters,  and  because  the  imported 
goods  were  not  physically  incorporated 
into  the  subject  merchandise,  we 
preliminarily  determine  that  it  is 
coimtervailable. 

To  calculate  the  benefit,  we  divided 
the  amount  of  IPI  and  import  duties 
exempted  in  1991  by  each  company’s 
total  exports  in  1991.  On  this  basis,  we 
determine  the  net  subsidy  to  be  0.01 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (0.47  percent  ad 
valorem)  and  GOSIPA  (0.00  percent  ad 
valorem);  0.32  percent  ad  valorem  for 
certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (0.47 
percent  ad  valorem),  GOSIPA  (0.00 
percent  ad  valorem),  and  GSN  (0.01 
percent  ad  valorem);  0.01  percent  ad 
valorem  for  certain  corrosion-resistant 
carbon  steel  flat  products;  and  0.24 
percent  ad  valorem  for  certain  cut-to- 
length  carbon  steel  plate  except  for 
USIMINAS  (0.47  percent  ad  valorem), 
and  GOSIPA  (0.00  percent  ad  valorem). 

The  COB  and  respondent  companies 
have  provided  documentation  that 
Decree-Law  2324  terminated  by  its  own 
decree  in  1991  and  stated  that  no 
residual  benefits  are  being  provided 
imder  this  program.  Because  the 
program  was  terminated  prior  to  the 
preliminary  determinations  in  these 
investigations,  we  will  reduce  the 
estimated  cash  deposit  of  countervailing 


duties  to  zero  in  accordance  with 
section  3SS.50(a)(2)  of  the  Department’s 
Proposed  Rules 

5.  BNDES  Financing 

The  Banco  Nadonal  de 
Desenvolvimento  Economico  e  Social 
(BNDES)  is  Brazil’s  government-owned 
bank  for  economic  and  social 
development.  BNDES  lends  to  a  variety 
of  sectors  of  the  economy  through  a  set 
of  operating  programs  in  accordance 
with^vemment  economic  objectives. 

BNDES  financing  has  been  found  to 
be  non-specific  and  therefore  non- 
countervailable  in  prior  Department 
determinations.  See,  e  g..  Final 
Affirmative  Goimtervailing  Duty 
Determinations:  Gertain  G^bon  Steel 
Products  From  Brazil  49  FR  17988 
(April  26, 1984).  In  this  investigation, 
however,  petitioners  alleged  that 
BNDES  provided  a  disproportionate 
share  of  loans  to  the  steel  sector.  See 
“Specificity”  section  above.  Petitioners 
also  alleged  that  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations  because  the 
companies  were  uncreditworthy  at  the 
time  of  receipt  of  loans.  USIMINAS, 
GOSIPA.  and  GSN  received  loans  from 
BNDES  for  which  there  were  amounts 
outstanding  during  the  POL 

In  previous  investigations,  the 
Department  has  applied  several 
different  analyses  in  considering 
whether  respondents  received 
disproportionate  benefits  under  a 
program.  See.  e.g..  Final  Affirmative 
Gountervailing  Duty  Determination:  Iron 
Ore  Pellets  firom  Brazil  (Iron  Ore),  51  FR 
21961  (June  17, 1986);  Final  Affirmative 
Gountervailing  Duty  Determination: 
Fresh  Gut  Flowers  form  the 
Netherlands,  52  FR  3301  (February  3. 
1987).  In  Iron  Ore,  the  Department 
specifically  found  BNDES  lending  to  the 
mining  sector  (the  notice  mistakenly 
refers  to  the  metallurgy  sector)  did  not 
bestow  disproportionate  benefits  to  that 
sector,  as  the  benefits  to  that  sector  were 
not  disproportionately  large  compared 
to  total  BNDES  lending  to  the  industrial 
sector.  In  this  investigation,  petitioner 
alleged  that,  while  BNDES  lending  was 
nominally  non-specific,  BNDES  lending 
to  the  steel  sector  was  in  fact 
disproportionate  to  that  sector’s  share  of 
Brazil’s  Cross  Domestic  Product  (CDP). 
Petitioners  provided  loan  ratios, 
calculated  by  dividing  the  metallurgy 
sector’s  share  of  total  loans  by  that 
sector’s  share  of  CDP.  as  eviaence  of  the 
steel  sector’s  disproportionate  share  of 
BNDES  financins  as  a  whole. 

In  examining  data  submitted  by  the 
respondents  regarding  BNDES  operating 
policies,  loan  programs,  and 
disbursement  records,  we  have 
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compared  BNDES  lending  to  the 
metallurgy  sector  to  (a)  all  BNDES 
lending,  and  (b)  BNDES  lending  to 
various  other  industrial  sectors. 
Disparities  between  relative  shares  of 
BNDES  lending  from  1982  through  1987 
show  evidence  of  disproportionately 
large  amounts  of  lending  to  the 
metallurgy  sector,  and  therefore  indicate 
de  facto  specificity.  Based  on  this 
analysis,  we  preliminarily  determine 
that  the  amount  of  BNDES  lending  to 
the  metallurgy  sector  is 
disproportionate,  and,  therefore, 
specific  to  the  steel  industry. 

BNDES  loans  were  provided  in 
foreign  currencies  as  well  as  in  domestic 
currency.  Because  we  have 
preliminarily  determined  that 
USIMINAS,  (X)SIPA,  and  CSN  were 
uncreditworthy  when  these  loans  were 
provided,  we  used  the  highest  rate  for 
long-term  fixed-rate  debt  available  for 
each  currency.  As  our  benchmark  rate 
for  dollar  loans,  we  used  data  for  U.S. 
dollar  lending  in  Brazil  for  long-term 
non-guaranteed  loems  fi'om  private 
lenders  as  published  in  World  Bank 
Debt  Tables:  External  Debt  of 
Enveloping  Countries.  As  a  benchmark 
rate  for  loans  denominated  in  foreign 
currencies  other  than  dollars,  we  used 
"Lending  Rates"  published  the 
International  Monetary  Fund’s 
International  Financial  Statistics.  For 
loans  denominated  in  Brazilian  inflation 
indices,  such  as  ORTNs,  OTNs,  B'TNs, 
and  URMs,  we  have  been  unable  to 
establish  a  benchmark.  Therefore,  we 
will  request  more  information  fi'om 
respondents  before  attempting  to 
measure  the  countervailaoility  of  such 
loans.  Because  respondents  were  found 
to  be  uncreditworthy  in  each  year  they 
received  these  loans,  we  added  a  risk 
premium  to  the  benchmark.  This  risk 
premium  was  calculated  in  accordance 
with  the  Proposed  Rules.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  fiom  Canada,  54  FR  31991 
(August  3, 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department’s. 

Proposed  Rules 

A  comparison  of  the  benchmark  rates 
for  the  foreign  currency  loans  to  the 
interest  rates  on  these  loans  indicates 
that  at  least  some  of  these  loans  are 
inconsistent  with  commercial 
considerations.  We  calculated  the 
benefit  in  accordance  with  our  loan 
methodology. 

On  this  basis,  we  determine  the  net 
subsidies  to  be  less  than  0.001  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Brazil  of 
certain  hot-rolled  carbon  steel  fiat 
products  except  for  USIMINAS  (less 


than  0.001  percent  ad  valorem]  and 
COSIPA  (less  than  0.001  percent  ad 
valorem);  less  than  0.001  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  fiat  products  except  for  USIMINAS 
(less  than  0.001  percent  ad  valorem), 
COSIPA  (less  than  0.001  percent  ad 
valorem)  and  CSN  (less  than  0.001 
percent  ad  valorem);  less  than  0.001 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  fiat 
products;  and  0.01  percent  ad  valorem 
for  certain  cut-to-length  carbon  steel 
plate  except  for  USIMINAS  (0.01 
percent  ad  valorem)  and  COSIPA  (0.01 
percent  ad  valorem). 

6.  Provision  of  Infrastructure:  Port  of 
Praia  Mole 

Petitioners  allege  that  the 
construction  and  operation  of  the  port, 
and  the  sale  of  the  port  facilities, 
constitute  a  provision  of  subsidized 
infrastructure  to  USIMINAS. 

Praia  Mole  Port  consists  of  a  pier, 
terminals,  and  other  facilities  designed 
for  use  by  steel  and  coal  companies. 
Praia  Mole  Port  is  located  within  the 
larger  Vitoria  Bay  Port,  which  contains 
port  facilities  for  a  variety  of  industries. 
Praia  Mole  Port  was  jointly  constructed 
by  SIDERBRAS  (GOB-owned  steel 
holding  company),  CVRD  (COB-owed 
mining  concern)  and  POR'TOBRAS 
(GOB  entity  responsible  for  ports  and 
associated  infrastructure).  The  port  was 
built  for  the  exclusive  use  of  CVRD  and 
three  steel  manufacturers  which  were 
subsidiaries  of  SIDERBRAS:  USIMINAS, 
CST,  and  ACOMINAS.  The  port 
contains  distinct  facilities  for  the  steel 
and  coal  companies;  there  are  no  mixed- 
use  facilities.  Because  the  port  facilities 
were  specifically  designed  for  steel  and 
coal,  it  was  not  possible  for  any  other 
industry  to  use  these  port  facilities. 
Construction  started  in  1980,  and  the 
companies  started  to  use  the  facilities  in 
1984. 

According  to  the  responses,  fiom  1984 
through  1991,  the  three  steel  companies 
paid  the  following  four  types  of  fees  for 
the  use  of  the  facilities:  (1)  To 
SIDERBRAS,  a  fee  of  twelve  percent  of 
the  total  of  its  invested  capital  per  year 
for  recovery  of  its  investment;  (2)  to 
CST,  which  held  a  contract  to  operate 
the  port,  a  fee  for  operating  expenses 
such  as  management,  maintenance,  and 
insurance;  (3)  to  PORTOBRAS,  a  fee  to 
cover  costs  of  the  general  port 
infrastructure;  (4)  to  unrelated  third 
parties,  a  fee  for  handling  cargo. 
SIDERBRAS’s  charge  is  based  on  the 
cost  to  SIDERBRAS  of  constructing  the 
port  facilities  plus  a  twelve  percent 
return  on  investment.  The  operating 
costs  are  based  on  use  of  the  facilities. 
The  PORTOBRAS  charges  are  based  on 


the  agency's  standard  charges  applicable 
to  all  ports.  ’The  charges  for  cargo 
handling  are  negotiated  directly  with 
the  outside  parties. 

In  1991,  SIDERBRAS  entered 
liquidation,  and  sold  the  steel  pier  and 
terminal  of  Praia  Mole  Port  to 
USIMINAS  and  the  two  other  using 
companies.  CST,  the  company  with  the 
contract  to  operate  the  port,  hired  an 
outside  engineering  firm  to  perform  a 
valuation  study  of  the  facilities.  ’The 
valuation  study  comprised  only  the 
steel-related  assets  of  the  port.  The 
valuation  used  two  appraisal  methods  to 
evaluate  the  port  facilities.  ’The 
replacement  value  of  the  facilities  was 
based  on  the  investment  that  would  be 
required  to  establish  a  new  equivalent 
facility.  The  fixed  asset  appraisal  took 
into  account  the  depreciation  of  the 
facilities.  ’The  replacement  value  was 
higher  than  the  fixed  asset  value.  Both 
values  were  higher  than  the  book  value 
of  the  assets  as  recorded  in 
SIDERBRAS’s  financial  statements. 

SIDERBRAS’s  interest  in  the  port  was 
sold  in  October  1991  in  three  equal 
shares  to  the  three  steel  companies.  The 
sale  price  was  the  fixed  asset  appraisal 
found  in  the  valuation  study.  The 
purchase  agreement  between 
SIDERBRAS  and  USIMINAS  stipulated 
that  USIMINAS  would  make  15 
quarterly  installments  of  principal  and 
interest  beginning  in  January  1, 1993. 
Although  payments  would  not  begin 
until  1993,  interest  began  to  accrue  as  of 
the  date  of  the  agreement  and  the 
principal  was  adjusted  for  inflation 
beginning  as  well  on  the  date  of  the 
agreement. 

After  the  sale,  the  fees  paid  by 
USIMINAS,  CST.  and  ACOMINAS 
changed  only  in  that  there  was  no 
longer  a  fee  to  SIDERBRAS  for  its  return 
on  investment. 

We  preliminarily  determine  that  a 
benefit  did  accrue  to  USIMINAS  in  the 
form  of  a  preferential  interest  rate  on  the 
purchase  agreement  with  SIDERBRAS. 
We  have  analyzed  the  purchase 
agreement  (effectively  a  loan),  and  find 
that  interest  rate  is  preferential  based  on 
a  comparison  to  a  real  short-term 
benchmark  rate.  Therefore,  the  benefit 
to  USIMINAS  during  the  POI  is  the 
difference  between  the  interest  that 
accrued  fiom  the  date  of  the  agreement 
to  October  1, 1991  (the  date  of  the  first 
and  only  payment  during  the  POI)  and 
the  interest  that  would  have  accrued 
had  SIDERBRAS  charged  USIMINAS 
the  benchmark  rate.  The  amount  of  that 
differential  is  then  divided  by  total 
export  sales  to  derive  the  rate  for  this 
program. 

On  this  basis,  we  preliminarily 
determine  the  net  subsidies  to  be  0.00 
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percent  ad  valorem  for  certain  hotrolled 
carbon  steel  flat  products  except  for 
USIMINAS  (0.002  percent  ad  valorem) 
and  COSIPA  (0.00  percent  ad  valorem)’, 
0.001  percent  ad  valorem  for  certain 
cold-rolled  carbon  steel  flat  products 
except  for  USIMINAS  (0.002  percent  ad 
valorem),  CSN  (0.00  percent  ad 
valorem)  and  COSIPA  (0.00  percent  ad 
valorem);  and  0.001  percent  ad  valorem 
for  certain  cut-to-length  carbon  steel 
plate  except  for  USIMINAS  (0.002 
percent  ad  valorem)  and  COSIPA  (0.00 
percent  ad  valorem). 

B.  PrograiTut  Pmliminarily  Determined 
Not  To  Exifri 

Wa  preliminarily  determine  that  the 
following  program  does  not  exist: 

Deferred  Income  Tax  and  Social 
Contribution 

VerificatioD 

In  accordance  with  section  776(b)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  steel  products 
from  Brazil,  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  further  notice. 


Nat  sub- 

Deoosit 

sioy  rate 

rale 

Certain  Hot-Roiled  Carbon  Steel  Fiat  Producta 


Country-WWe . 

42.83 

42.82 

U.qiMINA5t . 

6.20 

5.73 

COSIPA . 

53.48 

53.48 

Certain  Cold-Rolled  Carbon  Steel  Flat  Producta 


CourrtrY-Wkie . 

19.70 

19.38 

6.20 

5.73 

CSN  . 

42.83 

42.82 

COSIPA  . 

53.48 

53.48 

Certain  Corroalon-Reelatant  Carbon  Steel  Flat 
Producta 


Country-Wide . 

42.83 

42.82 

Certain  Cul-To-Length  Carbon  Staal  Plata 

Country-Wide . 

29.91 

29.67 

USIMINAS . 

7.15 

6.68 

COSIPA  . 

53.48 

53.48 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
nC  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
ITC  access  to  all  privileged  and  business  . 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  years  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099. 14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  29230.  Reuqests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
the  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  from  various  other 
countries  are  currently  being  conducted, 
we  will  publicly  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  for  hearings  in 
these  investigations. 

These  determinations  are  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds”  of  merchandise,  as 
outlined  below. 

Althugh  the  Harmonized  Tarifi  Schedule  of 
the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  conunents  from 
petitioners  regarding  the  types  of  coil 
included  in  the  scopes  of  the  certain  hot- 


rolled  carbon  steel  products  investigation, 
the  certain  cold-rolled  carbon  steel  flat 
products  investigation,  and  the  certain 
corrosion-resistant  carbon  steel  flat  products 
investigation.  We  are  considering  these 
comments  and  will  address  this  issue  at  the 
final  determinations. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  Include  hot-rolled  carbon 
steel  flat  products,  of  solid  rectangular  (other 
than  square)  cross  section,  or  rectangular 
shape,  neither  clad,  plated  new  coated  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetallic 
substances,  in  coils,  or  in  straight  lengths 
which  are  less  than  4.75  millimeters  in 
thickness  and  of  a  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7208.11.0000,  7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000,  7208.14.5000, 

7208.21.1000,  7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.5000,  7208.23.5030, 

7208.23.5090,  7208.24.1000,  7208.24.5030, 

7208.24.5090,  7208.34.1000,  7208.34.5000, 

7208.35.1000,  7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090,  7211.29.1000, 
7211.29.3000,  7211.29.5000,  7211.29.7030, 

7211.29.7060,  7211.29.7090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils,  or  in 
straight  lengths  which,  if  of  a  thickness  less 
than  4.75  millimeters,  are  of  a  width 
measuring  at  least  10  times  the  thickness  or 
if  of  a  thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030,  7209.13.0090, 
7209.14.0030,  7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000, 

7209.24.5000,  7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000,  - 
7211.30.1030,  7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000,  7211.41.3030, 
7211.41.3090,  7211.41.5000,  7211.41.7030, 

7211.41.7060,  7211.41.7090,  7211.49.1030, 
7211.49.1090,  7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 

7212.40.1000,  7212.40.5000,  and 
7212.50.0000. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
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IroD-based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  in  addition 
to  the  metallic  coating,  in  coils,  w  in  straight 
lengths  which,  if  of  a  t  hickness  less  than  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thickness  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and  measures 
at  least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.0000, 
72ia4g.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 
72ia90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.0000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  ("teme  plate”),  or  both  chromium  and 
chromium  oiddes  (”tin-free  steel”). 

Certain  Cut-To-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  frees  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coat^  with 
mefrl,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lengths,  of  solid 
rectangular  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7208.31.0000,  7208.32.0000, 

7208.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.5a0000. 

(FR  Doc.  92-29509  Filed  12-4-92;  8:45  am) 
BILUNQ  cooe  3610-08-41 


[C-201-810] 

Preliminary  Affirmative  Countervailing 
Duty  Determinationa  and  Alignment  (rf 
Finai  Countervailing  Duty 
Determinationa  With  Finai 
Antidumping  Duty  Determinationa: 
Certain  Steel  Producta  From  Mexico 

AGENCY:  Import  Administtation, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norbert  Gannon  or  Thomas  McGinty, 


Office  of  Countervailing  Compliance. 

U.S.  Department  of  (Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2786. 

Preliminary  Determinations  and 
Alignments 

The  Dep€ulment  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  Tari^  Act  of  1930,  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  Mexico  of  certain  steel 
products.  For  information  on  the 
estimated  net  subsidies,  please  see  the 
Suspension  of  Liquidation  section  of 
this  notice. 

On  November  24, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.G 
1671d(a)(l)),  petitioners  in  the  above- 
referenced  investigations  requested  that 
we  align  the  due  date  for  the  final 
countervailing  duty  determinations  with 
that  of  the  final  antidumping  duty 
determinations  for  certain  steel 
products.  Accordingly,  we  are  aUgning 
these  final  determinations.  Therefore, 
the  final  countervailing  duty 
determinations  are  now  due  not  later 
than  April  12, 1993.  < 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  and  postponement  of 
preliminary  determinations  in  the 
Federal  Register  (57  FR  32970,  July  24, 
1992),  the  following  events  have 
occurred. 

On  August  10, 1992,  we  issued  a 
questionnaire  to  the  Government  of 
Mexico  ((X)M).  On  August  20, 1992,  we 
received  a  response  from  the  GOM 
indicating  the  proper  responding 
companies  in  these  investigations,  based 
on  our  instructions. 

On  October  28, 1992,  petitioners 
submitted  to  the  Department  a  request 
that  Hojalata  y  Lamina  SA  de  CV 
(HYLSA),  a  Mexican  producer  of  certain 
corrosion-resistant  carbon  steel  flat 
products,  be  included  in  these 
investigations.  Petitioners  claimed  that, 
althou^  HYLSA  would  not  be  included 
under  the  Department’s  decision  to 
include  the  largest  firms  comprising  at 
least  85  percent  of  the  exports  of  subject 
merchandise,  the  inclusion  of  HYLSA 
would  have  a  measurable  effect  on  the 
Department’s  results. 

On  September  2, 1992,  the  GOM  and 
HYLSA  submitted  letters  to  the 
Department  objecting  to  the  inclusion  of 
HYLSA  in  these  investigations,  asserting 
that  petitioners’  allegations  were  based 
on  assumptions,  and  that  the  inclusion 
of  HYLSA  would  not  have  a  measurable 


efiect  on  the  results.  On  September  8. 
1992,  petitioners  submitted  additional 
arguments  regarding  the  inclusion  of 
HYLSA.  On  ^ptember  9. 1992,  HYLSA, 
in  turn,  submitted  comments  r^nitting 
petitioners’  submission  of  September  9, 
1992.  On  September  10, 1992,  after 
reviewing  all  of  the  arguments  and 
information  submitted,  the  Department 
determined  that  petitioners  had 
provided  sufficient  information  to  show 
that  inclusion  of  this  company  may 
have  a  measiuable  effect  on  the  results 
of  our  investigations.  Therefore, 
although  granting  a  short  extension  for 
HYLSA,  we  requested  that  they  respond 
to  the  Department’s  questionnaire. 

On  October  5, 1992,  we  received 
responses  from  the  GOM,  Industrias 
Monterrey,  S.A.  de  C.V.  (IMSA)  and 
Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA).  HYLSA  elected  not  to 
respond  to  our  questionnaire.  On 
October  20, 1992,  we  issued  a 
supplementad/deficiency  questionnaire 
to  the  GOM.  AHMSA.  and  IMSA.  We 
received  responses  to  this  questioimaire 
on  November  4. 1992.  See  the 
Respondents  section,  below,  for  a  list  of 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations. 

On  November  18, 1992,  we  sent  a 
letter  to  the  GOM  requesting  that  they 
establish  HYLSA’s  non-use  of  each 
program,  or,  if  applicable,  demonstrate 
that  programs  us^  by  HYLSA  are  non¬ 
specific.  On  November  23, 1992,  the 
GOM  submitted  a  reply  to  our  request 
(See.  section  on  “Use  of  Best 
Information  Available  for  HYLSA” 
below  for  a  full  explanation  of  our 
treatment  of  HYLSA.) 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  two  separate  “classes  or 
lands”  of  merchandise,  as  defined  in 
appendix  1  to  this  notice:  (1)  Certain 
corrosion-resistant  carbon  steel  flat 
products;  (2)  Certain  cut-to-length 
carbon  steel  plate. 

Injury  Test 

Because  Mexico  is  a  “coimtry  imder 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act.  the  U.S. 
International  Trade  Commission  (TFC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  materially 
injure,  or  threaten  material  injury  to, 
U.S.  industries.  On  Augxist  21. 1992,  the 
ITC  preliminarily  determined  that  there 
is  a  reasonable  indication  that  industries 
in  the  United  States  are  being  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  Mexico 
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of  the  subject  merchandise  (57  FR 
38064,  August  21, 1992). 

Respondents 

The  COM  is  a  respondent  for  each 
class  or  kind  of  mei^andise  subject  to 
these  investigations.  The  following  is  a 
list  of  the  selected  respondent 
companies  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations: 

Certain  CoiTosion>Resutant  Carbon  Steel 
Flat  Products: 

Industrial  Monterrey,  SA  de  CV  (IMSA) 
Hojalata  y  Lamina,  SA  de  CV  (HYLSA) 

Certain  Cut-To-Length  Carbon  Steel  Plate 
Altos  Homos  de  Mexico,  SA  de  CV  (AMHSA) 

Use  of  Best  Information  Available  for 
HYLSA 

HYLSA  submitted  a  letter  to  the 
Department  on  October  5. 1992,  stating 
that  it  would  not  be  responding  to  the 
Department’s  questionnaire.  On  October 
5, 1992,  we  also  received  the  GOM’s 
response  which  contained  limited 
information  regarding  programs  horn 
which  petitioners  alleged  HYLSA  had 
benefited. 

On  November  18, 1992,  we  sent  a 
letter  to  the  COM  informing  them  that 
in  cases  where  the  government  responds 
on  behalf  of  a  non-responding  company, 
we  will  use  the  government’s  response 
to  the  extent  that  it  serves  to  establish 
non-use  of  certain  programs  by  the 
company  and  to  the  extent  that  it  serves 
to  establish  that  certain  programs  used 
by  the  company  are  not  countervailable 
b^ause  they  are  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  (i.e.,  non¬ 
specific  programs).  The  letter  stated  that 
our  use  of  the  GOM's  response  in  these 
two  respects  would  be  contingent  upon 
the  GOM’s  certification  that  non-use 
and  non-spedficity  could  be  verified 
entirely  from  government  books  and 
records.  We  requested  that  the  GOM 
respond  to  this  letter  with  an  pertinent 
information  regarding  programs  under 
investigation  and  HYLSA’s  use  of  such 
programs,  on  or  before  November  23, 
1992.  On  November  23, 1992,  the  GOM 
responded  to  our  letter.  Based  on  our 
analysis  of  the  GOM’s  responses  and 
petitioners’  comments,  we  preliminarily 
determine  the  following  with  respect  to 
HYLSA. 

There  are  four  programs  that  we 
preliminarily  determine  are  not  used  by 
HYLSA: 

1. FOMEX; 

2.  CEPROFI’s; 

3.  Nafinsa  Debt  Forgiveness; 

4.  Nafinsa  Short-term  Loans;  and 

5.  Banobras  Line  of  Credit. 


Each  of  these  findings  of  non-use  are 
subject  to  full  verification  at  the  GOM. 

For  the  remaining  programs  (except^ 
for  those  programs  that  are  AHMSA-  or 
IMSA-spedfic),  we  are  using  the  best 
information  available  (BIA)  because;  (1) 
The  GOM  failed  to  establish  non-use;  or 
(2)  the  GOM  failed  to  establish  non¬ 
specificity.  In  the  November  23, 1992, 
submission,  the  GOM  daimed  that  the 
HYLSA  debt/equity  swap  was  not 
countervailable.  The  petitioners’ 
allegation  with  respect  to  the  debt/ 
equity  swap  was  HYLSA-specific.  In 
neither  the  original  response  nor  the 
November  23, 1992,  letter  did  the  GOM 
state  that  HYLSA  had  not  partidpated 
in  a  debt/equity  swap.  Moreover,  the 
GOM  did  not  adequately  address  the 
non-specificity  of  this  program.  The 
GOM  has  repeatedly  daimed  that  the 
debt/equity  swap  is  not  a  program,  and 
as  such,  is  not  counteravailable. 
However,  as  we  have  informed  the  GOM 
previously  (October  20, 1992, 
supplemental  questionnaire),  for  our 
purposes  a  program  is  defined  as  any  ad 
or  practice  of  a  government.  The  GOM 
did  not  provide,  in  either  the  original 
questionnaire,  or  in  the  November  23, 
1992,  letter,  any  information  or  data 
responding  to  the  specificity  questions 
outlined  in  our  questionnaire.  The  GOM 
simply  stated  that  the  debt/equity  swap 
is  not  a  program  and  that  we  could 
verify  these  financial  arrangements  at 
various  Mexican  banks.  As  such,  we 
have  no  basis  to  find  the  debt/equity 
swap  non-specific.  Accordingly,  we 
determine  that  the  HYLSA  debt/equity 
swap  is  counteravailable.  Although  our 
notice  of  initiation  included  a  number 
of  other  programs,  the  GOM  did  not 
address  any  of  the  remaining  programs 
in  its  November  23, 1992,  letter. 

We  have  applied  BIA  to  HYLSA  on  a 
program-by-program  basis.  For  purposes 
of  clarity,  we  have  divided  our 
application  of  BIA  into  two  sedions:  (1) 
HYLSA-specific  programs;  (i.e.,  1987 
equity  infusions  from  the  GOM,  debt/ 
equity  swaps  and  debt  exchanges);  and 
(2)  other  government  programs  for 
which  neither  non-use  or  non¬ 
specificity  has  been  established;  (i.e., 
FONEI,  Bancomext  export  financing, 
Bancomext  import  finandng,  Nafinsa 
long-term  loans,  Nafinsa  loan 
guarantees,  Nafinsa-Fonei  like 
financing,  IMIS,  PITEX,  accelerated 
depreciation  allowance,  and  Article  15 
and  94  locms). 

Where  available,  we  used  petitioners 
program-specific  BIA  information  taken 
firom  either  the  original  petition  or 
petitioners’  November  10, 1992, 
submission.  For  programs  where 
petitioners  did  not  provide  information, 
we  have  used  the  higher  of  either:  (1) 


The  rate  calculated  for  that  program  in 
this  preliminary  determination,  or  (2) 
the  highest  rate  calculated  for  that 
program  in  any  previous  final 
determination  in  a  Mexican 
investigation  or  review.  The  Department 
was  imable  to  find  a  prior  rate  for  three 
programs  where  the  petitioners  did  not 
provide  any  information:  FONEI-like 
Nafinsa  financing,  Nafinsa  loan 
guarantees  and  accelerated  depredation 
allowance.  The  Department  will  accept 
comments  regarding  possible  BIA  rates 
for  these  three  programs  for  use  in  the 
final  determination. 

The  overall  rate  for  HYLSA  is  90.09 
percent.  The  program-by-program  BIA 
rates  for  HYLSA  arei 
1.  HYLSA-specific  Programs 
a.  1987  Equity  infusions,  debt/equity 


swap,  and  debt  exchanges... 31.64  percent 
2.  Other  Programs 

a.  FONEI . 0.14  percent 

b.  Bancomext  export  financing....0.11  percent 

c.  Bancomext  import  financing . 0.003 

percent 

d.  Nafinsa  long-term  loans . 1.05  percent 

e.  IMIS . 0.24  percent 

f.  PITEX . 55.67  percent 

g.  Article  15  and  94  loans . 1.24  percent 


We  included  HYLSA’s  BIA  rate  when 
calculating  the  country-wide  rate  for 
certain  corrosion-resistant  carbon  steel 
flat  products  on  each  program.  We 
weighted  the  ad  valorem  subsidy 
received  by  each  firm’s  share  of  exports 
to  the  United  States  using  the  export 
statistics  for  HYLSA  provided  by  the 
GOM.  The  rates  for  all  programs  were 
then  summed  to  arrive  at  a  country- 
wide  rate.  In  accordance  with  19  CFR 
355.20(d),  we  then  compared  each 
company’s  individual  rate  to  the 
country-wide  rate  to  determine  whether 
the  rate  for  either  of  the  companies 
involved  in  these  investigations  was 
significantly  different  from  the  country¬ 
wide  rate.  HYLSA’s  rate  was 
significantly  different.  Therefore, 
HYLSA  is  assigned  its  own  company- 
specific  BIA  rate  which  is  not  included 
in  the  country-wide  rate  listed  below 
under  each  program. 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POI))  is  the  calendar  year 
1991. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  on  each 
program  for  each  class  or  kind  of 
merchandise.  'This  rate  comprised  the 
ad  valorem  benefit  received  by  each 
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firm  weighted  by  each  firm’s  share  of 
exports  to  the  United  States.  The  rates 
for  all  programs  were  then  summed  to 
arrive  at  a  country-wide  rate  for  each 
class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country¬ 
wide  rate  for  all  programs.  Since 
AHMSA  is  the  only  company  subject  to 
investigation  on  certain  cut-to-length 
carbon  steel  plate,  its  rate  represents  the 
country-wide  rate  for  that  class  or  kind 
of  mer^andise.  For  the  investigation 
concerning  certain  corrosion-resistant 
carbon  steel  flat  products,  the  rate 
calculated  for  IMSA  represents  the 
country-wide  rate  because  HYLSA’s  rate 
was  found  to  be  significantly  different 
horn  the  country-wide  rate.  HYLSA 
received  its  own  individual  company 
rate  and  was  removed  fiom  the 
calculation  of  the  country-wide  rate 
which  was  then  recalculated  using  the 
rate  of  the  remaining  corrosion-resistant 
producing  firm  under  investigation, 
IMSA.  The  country-wide  rates  will  be 
assigned  to  all  other  manufacturers, 
producers,  and  exporters  of  each 
respective  class  or  kind  of  merchandise. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 

uestionnaires,  we  preliminarily 

etermine  the  following: 

Equityworthiness 

Based  on  an  allegation  from 
petitioners,  the  Department  initiated  an 
equityworthiness  investigation  with 
respect  to  AHMSA  during  1977,  and 
1979  through  1987,  to  determine 
whether  the  equity  infusions  granted  to 
AHMSA  by  the  COM  during  each  of 
those  years  was  inconsistent  with 
commercial  considerations.  Based  on 
the  financial  information  and  ratios 
submitted  by  AHMSA,  we  preliminarily 
determine  that  AHMSA  was 
equityworlhy  in  1977  and  was 
unequityworlhy  in  each  of  the  years 
during  the  period  1979  through  1987. 
Hence,  the  equity  infusions  by  the  COM 
during  those  years  were  inconsistent 
with  commercial  considerations.  (See, 
Memorandum  dated  November  27, 

1992,  re:  Equityworthiness  for  a  more 
detailed  discussion  of  the  equityworthy 
analysis.) 

Creditworthiness 

Petitioners  alleged  that  AHMSA  was 
uncreditworthy  during  1977  and  from 
1979  through  1987,  and  that  any 
subsidy  calculation  for  long-term  loans 
made  during  those  years  should  include 
a  risk  premium.  The  Department 
initiated  on  and  reviewed  AHMSA ’s 
creditworthiness  for  the  years  1983 


through  1987.  Based  on  the  information 
on  the  record,  we  preliminarily 
determine  that  AHMSA  was 
creditworthy  in  1987,  and 
uncreditworthy  in  each  year  during  the 
period  1983  through  1986.  (See, 
Memorandum  dated  November  27, 1992 
re:  Creditworthiness  for  a  more  detailed 
disciission  of  the  creditworthiness 
analysis.) 

B^use  we  have  preliminarily  found 
AHMSA  to  be  uncreditworthv  in  each 
year  during  the  period  1983  through 
1986,  we  have  added  a  risk  premium 
(See,  Final  Affirmative  Countervailing 
Duty  Determination:  New  Steel  Rail, 
Except  Light  Rail,  fi-om  Canada,  54  FR 
31991  (August  3, 1989)  and 
§  355.44(b)(6)(iv)  of  the  Department’s 
Proposed  Rules)  to  the  discount  rates 
used  in  our  grant  and  equity  infusion 
calculations  for  each  of  these  years. 
However,  because  the  COM  did  not 
provide  any  long-term  benchmark 
information  to  use  as  a  discount  rate,  or 
a  prime  interest  rate  to  use  in  the  risk 
premium  calculation,  we  are  using  a 
short-term  Costo  Porcentual  Promedio 
('‘CPP")-based  rate  (for  a  description  of 
the  CPP  and  our  calculation  of  the  CPP- 
based  rate,  see  the  "Grant  Methodology’’ 
section  of  this  notice)  as  a  proxy  for 
both  the  highest  long-term  rate  and  the 
prime  rate  in  the  risk  premium 
calculation.  (See,  §  355.44(b)(6)(iv)(A)(3) 
of  the  Department’s  Proposed  Rules) 
None  of  AHMSA 's  countervailable  long¬ 
term  loans  were  received  by  AHMSA 
during  the  years  that  we  have 
preliminarily  determined  AHMSA  to  be 
creditworthy;  therefore,  we  have  not 
added  a  risk  premium  to  the  benchmark 
used  in  any  of  AHMSA’s  long-term  loan 
calculations. 

Privatization 

In  November  1991,  the  COM  sold  100 
percent  of  its  ownership  interest  in  the 
AHMSA  group.  Prior  to  privatization 
AHMSA  was  almost  entirely  owned  by 
the  COM.  The  COM  sold  AHMSA 
through  a  publicly-held  bidding  process 
in  which  a  number  of  potential  buyers 
expressed  interest.  Since  privatization, 
the  COM  maintains  no  ownership 
interest  in  AHMSA  or  its  subsidiaries. 

Respondents  have  argued  that  the 
privatization  of  AHMSA  has  capitalized 
the  subsidies.  Petitioners  have  argued 
that  the  privatized  company  continues 
to  benefit  from  past  subsidies  despite  a 
change  in  ownership. 

The  Department  preliminarily 
determines  that  subsidies  to 
government-owned  companies  are  not 
extinguished  by  the  subsequent 
privatization  of  those  companies.  The 
amount  we  countervail  is  the  value  of 
the  benefit  received  by  the  company 


allocated  over  time  under  the 
Department’s  standard  methodology. 

The  only  event  that  the  Department 
would  recognize  as  extinguishing  a 
countervailable  subsidy  would  be  the 
repayment  to  the  government  by  the 
recipient  of  the  company  of  the 
remaining  value  of  that  subsidy  in 
accordance  with  the  Department’s 
methodology.  (See,  Memorandum  to 
File  Re:  Privatization  in  the  general 
issues  file  (C-100-004)  for  these 
investigations  for  a  more  detailed 
discussion  of  privatization.) 

Specificity 

When  receipt  of  benefits  undw  a 
program  is  not  con^gent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specificity).  See  19  U.S.C  1677(5)(B).  In 
§  355.43(b)(2)  of  the  Department’s 
proposed  countervailing  duty 
regulations  (Coimtervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments  54  FR 
23366  (May  31, 1989)  (Proposed  Rules)), 
the  Department  has  set  forth  the  factors 
that  may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  Hie  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  pr^am. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570  (May  28, 1992). 

Equity  Methodology 

According  to  §  355.49(e)  of  the 
Proposed  Rules,  the  Department 
measures  the  benefit  of  equity 
investments  in  "unequityworthy"  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  with  the  company’s 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difierence 
in  these  amounts,  the  so-called  rate  of 
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return  shortfall  (RORS),  is  then 
multiplied  hy  the  amount  of  the  equity 
investment  to  determine  the 
countervailahle  benefit  in  the  given 
year. 

The  Department  has  preliminarily 
concluded  that  the  RO^  methodology 
does  not  provide  an  accurate  measure  of 
the  benehts  arising  from  government 
equity  investments  in  imequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  government’s  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  ^m  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company’s  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company’s 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
preliminarily  determined  that  equity 
investments  in  unequityworthy 
companies  will  be  treated  as  grants 
given  in  the  year  of  the  equity 
investment.  Accordingly,  we  will  value 
the  benefits  using  the  grants 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government’s 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amoimt  of  the 
subsidy. 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  imless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  is  the  year 
in  which  the  grant  was  received.  See, 
e.g..  Final  Affirmative  Covmtervailing 
Duty  Determination;  Fresh  and  Chilled 


Atlantic  Salmon  firom  Norway,  (Salmon 
from  Norway),  56  FR  7678  (February  25, 
1991).  We  have  considered  the  grants 
provided  under  the  programs  described 
mIow  to  be  non-recurring,  unless 
otherwise  noted,  because  the  recipient 
cannot  expect  to  receive  benefits  on  an 
ongoing  basis  from  review  period  to 
review  period.  See,  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Atlantic  Groundfish  ^m 
Canada,  51  FR  10041  (March  24, 1986). 
(In  this  regard,  we  are  reexamining  the 
approach  to  distinguishing  recurring 
^m  non-recurring  benefits  set  forth  in 
the  three-part  test  found  in  the  preamble 
of  the  Proposed  Rules).  Therefore,  we 
have  allocated  the  benefits  over  15 
yeeu^,  which  the  Department  considers 
to  be  reflective  of  the  average  useful  life 
of  assets  in  the  steel  industry  (see, 

§  355.49(b)(3)  of  the  Proposed  Rules). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department’s  Proposed  Rules  (see, 

§  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used,  whenever 

f>ossible,  each  company’s  actual  cost  for 
ong-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate. 

Because  the  GOM  could  not  provide 
any  of  the  rates  mentioned  above,  we 
turned  to  what  we  consider  to  be  the 
most  appropriate  rate  for  use  in  the 
calculation.  See,  Proposed  Rules, 

§  355.49(b)(2)(iii).  In  past  Mexican 
cases,  we  have  used  the  GPP,  a  short¬ 
term  rate  representing  the  percentage 
cost  of  funds  for  banks,  as  the  basis  for 
calculating  the  most  appropriate 
benchmark  discount  rate  for  use  in  our 
calculations.  For  those  years  in  which 
there  were  grants  and  equity  infusions, 
and  for  which  the  Department  had 
previously  calculated  a  benchmark 
interest  rate  in  a  prior  case,  we  used  the 
rates  calculated  in  those  cases  (see,  e.g., 
Porcelain-on-Steel  Cookingware  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  56  FR 
26064,  June  6, 1991,  Ceramic  Tile  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  57  FR 
24247,  June  8, 1992,  Certain  Textile  Mill 
Products  from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  FR  12175,  March  22, 1991). 
For  those  years  in  which  there  were 
grants  or  equity  infusions  where  no 
benchmark  rates  have  been  calculated  in 
prior  cases,  we  have  converted  the  CPP 


rate  into  a  benchmark  rate  using  a 
standard  formula  that  has  been  used  in 
past  Mexican  cases  (See,  Procelain-on- 
Steel  Cookingware  from  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  57  FR  562, 
January  7, 1992). 

If  a  company  was  imcreditworthy  in 
the  year  in  which  the  grant  was 
approved,  we  added  a  risk  premium  in 
accordance  with  §  355.44(b)(6)(iv)  of  the 
Proposed  Rules. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailahle 

We  preUminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Mexico  of  certain  steel  products 
under  the  following  programs. 

1.  COM  Equity  Infusions  (AHMSA) 

Through  the  GOM’s  annual  budgetary 
process  tmd  in  keeping  with  the  Federal 
Law  on  State  Companies,  as  outlined  in 
the  GOM’s  response  to  our 
questionnaire,  the  GOM  provided  equity 
infusions  into  AHMSA  in  the  years  1977 
and  1979-87  for  which  the  GOM  was 
issued  shares  of  common  stock.  The 
GOM’s  ownership  of  AHMSA  was 
essentially  100  percent  throughout  this 
period.  Since  these  government  equity 
infusions  are  provided  to  a  single 
enterprise  (AHMSA),  they  are  specific 
within  the  meaning  of  the  law. 

We  have  consistently  held  that 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy  (see  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination;  Steel  Wheels  frnm 
Brazil,  54  FR  15523,  April  18, 1989). 
Government  equity  infrisions  bestow  a 
countervailahle  benefit  only  when 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
we  examined  whether  AHMSA  was  a 
reasonable  investment  (a  condition  we 
have  termed  equityworthy)  in  each  of 
the  years  during  the  period  1977  and 
1979  through  1987  in  order  to  determine 
whether  the  equity  infusions  were 
inconsistent  with  commercial 
considerations. 

A  company  is  a  reasonable  investment 
if  it  shows  the  ability  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time.  To  make  this 
determination,  we  examined  the 
company’s  financial  ratios  and 
profitability  for  a  period  of  three  years 
prior  to  the  year  of  each  infusion,  as 
well  as  all  other  information  submitted 
on  the  record  by  respondents 
concerning  the  equityworthiness  of 
AHMSA. 

Based  on  our  analysis  of  the 
information  on  the  record,  we  have 
preliminarily  determined  that  AHMSA 
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was  equityworthy  in  1977  and  not 
equityworthy  in  each  of  the  years  during 
the  period  1979  through  1987,  when 
infusions  were  granted.  Accordingly,  we 
preliminarily  determine  that  the  equity 
infusions  by  the  COM  into  AHMSA  in 
each  year  during  the  period  1979 
through  1987,  were  inconsistent  with 
commercial  considerations,  and,  as 
such,  are  countervailable. 

As  discussed  in  the  "Equity 
Methodology"  section  mentioned  above, 
the  Department  has  preliminarily 
determined  that  the  grant  methodology 
is  the  most  appropriate  methodology  to 
measure  the  amoimt  of  any 
countervailable  beneht  resulting  from 
infusions  of  equity  into  unequityworthy 
companies.  Because  we  have  also 
preliminarily  determined  that  AHMSA 
was  uncreditworthy  in  each  year  during 
the  period  1983  through  1986,  for  those 
years  we  have  added  a  risk  premium  to 
the  discoimt  rate.  To  determine  the 
grant  equivalent  for  the  POI,  in 
accordance  with  standard  practice,  we 
allocated  the  value  of  the  equity 
infusions  in  1979  through  1987  using  a 
declining  balance  methodology  and  a 
15-year  ^location  period. 

As  discussed  in  the  "Grant 
Methodology"  section,  we  are  using  a 
short-term  CPP  based  rate  as  the  most 
appropriate  for  use  as  a  benchmark 
discount  rate. 

According  to  information  provided  in 
the  response,  Mexico  was 
hyperinflationary  during  the  years  1983 
to  1985.  In  accordance  with  past 

ractice,  if  a  country  is  found  to  be 

yperinflationary  and  companies  in  the 
coimtry  have  adjusted  for  hyperinflation 
in  their  financial  statements,  the 
Department  will  make  adjustments, 
where  necessary,  to  account  for  any 
distortive  effect  of  hyperinflation  on  the 
benefit  calculations.  See  Final  Negative 
Coimtervailing  Duty  Determination; 
Circular  Welded  Non-Alloy  Steel  Pipe 
From  Brazil,  57  FR  42968  (September 
17, 1992)  (Steel  Pipe). 

In  our  calculation  of  the  benefit 
during  the  POI  from  equity  infusions  to 
AHMSA,  we  preliminarily  determine 
that  an  adjustment  for  hyperinflation  is 
necessary.  In  Steel  Pipe  from  Brazil,  the 
Department  calculated  the  benefit  from 
equity  infusions  using  constant  values 
(achieved  through  indexation) 
throughout  the  15-year  period  because 
the  economy  was  in  a  hyperinflationary 
state  during  the  entire  15-year  period. 
Because  Mexico  was  hyperinflationary 
during  only  three  of  the  relevant  years, 
indexing  for  the  entire  period  or 
converting  the  amount  of  the  infusions 
into  dollars  at  the  time  of  infusion  for 
use  in  our  calculation  would  inflate  the 
benefit  from  these  infusions  by 


adjusting  for  non-hyperinflationary  as 
well  as  hyperinfiationary  periods. 
Furthermore,  the  short-term  CPP-based 
discount  rates  used  in  this  calculation 
for  infusions  during  both  the 
hyperinfiationary  1983-1985  period  and 
post-hyperinflationary  period  adjust  to  a 
certain  extent  for  the  effects  of 
hyperinflation.  Therefore,  since  the 
discount  rates  from  years  prior  to  1983 
do  not  incorporate  any  internal 
"hyperinflationary  adjustment",  we 
have  adjusted  the  calculations  for  pre¬ 
hyperinflationary  infusions  once  the 
benefit  stream  enters  the 
hyperinfiationary  period.  Adjustments 
for  hyperinflation  are  made  to  the 
benefit  stream  during  each  year  of 
hyperinflation  and  stop  once  the  benefit 
stream  reaches  1986. 

Using  the  discount  rate  described 
above  emd  adjusting  for  hyperinflation, 
we  calculated  the  benefit  during  the  POI 
finm  each  of  the  equity  infusions  from 
1979  through  1987.  We  then  divided  the 
total  POI  benefit  by  AHMSA’s  total  sales 
to  calculate  an  estimated  net  subsidy  of 
5.28  percent  ad  valorem  for  certain  cut- 
to-length  carbon  steel  plate. 

2.  COM  Assumption  and  Deferrals  of 
AHMSA’s  Foreign  Debt  Payments 

Petitioners  alleged  that  AHMSA 
received  grants  from  the  COM  in  1986, 
1987,  and  1990  in  the  form  of  direct 
cash  transfers  and  debt  relief. 

According  to  its  response,  AHMSA 
negotiated  a  restructuring  of  its  foreign 
debt  with  the  COM.  As  part  of  the 
negotiations,  the  GOM  paid  the 
principal  and  interest  on  this  debt  from 
January  1986  through  March  1987. 

In  addition,  in  March  1988  and  March 
1990,  AHMSA,  the  GOM,  and  AHMSA’s 
foreign  creditors  reached  an  agreement 
whereby  the  GOM  purchased  AHMSA’s 
foreign  debt  from  AHMSA’s  foreign 
creditors  in  exchange  for  GOM  debt. 
AHMSA’s  foreign  creditors  sold 
AHMSA’s  debt  to  the  GOM  debt. 
AHMSA’s  foreign  creditors  sold 
AHMSA’s  debt  to  the  GOM  at  a 
discount.  Although  AHMSA  indicated 
that  the  GOM  simply  replaced  the 
foreign  banks  as  its  creditor,  our  review 
of  all  of  the  information  on  the  record 
indicates  that  certain  terms  of  the 
various  foreign  loans  may  have  changed 
upon  their  assumption  by  the  GOM.  Our 
examination  of  the  terms  of  AHMSA’s 
agreement  with  the  GOM  indicates  that 
these  agreements  were  made  on  terms 
inconsistent  with  commercial 
considerations. 

Both  the  1988  and  1990  loan 
agreements  with  the  GOM  following  the 
GOM’s  assumption  of  AHMSA’s  foreign 
debt,  and  the  GOM’s  assumption  of 
AHMSA’s  principal  and  interest 


payments  from  1986  to  1987,  constitute 
subsidies  because  they  are  specifically 
provided  to  AHMSA  on  terms 
inconsistent  with  commercial 
considerations. 

We  have  preliminarily  countervailed 
the  full  amount  of  AHMSA’s  foreign 
debt  paid  by  the  GOM  from  January 
1986  throu^  March  1987  as  a  non¬ 
recurring  grant  using,  as  the  discount 
rate,  the  same  CPP-lMsed  interest  rate 
calculation  described  in  the  "Grant 
Methodology"  section  above.  For 
calculating  the  benefit  for  the  POI,  we 
used  the  declining  balance  methodology 
also  described  in  that  section.  Since 
respondents  did  not  provide  an  exact 
breakdown  of  how  much  principal  and 
interest  was  paid  by  the  GOM  in  1986 
and  in  1987,  we  took  the  total  amount 
assumed  over  the  15-month  period  and 
allocated  80  percent  to  1986  and  20 
percent  to  1987.  Because  we  have 
preliminarily  determined  that  AHMSA 
was  uncreditworthy  in  1986,  we  have 
added  a  risk  premium  to  the  1986 
discount  rate  used  for  allocating  the 
1986  portion  of  the  grant. 

The  foreign  debt  of  AHMSA,  that  was 
taken  over  by  the  GOM  in  1990,  was 
denominated  in  numerous  foreign 
currencies  including  U.S.  dollars.  We 
are  calculating  the  benefit  attributable  to 
the  POI,  as  a  series  of  short-term  loans. 
We  calculated  the  amormt  of  the  benefit 
for  the  POI  by  (1)  taking  the  difference 
between  the  interest  rate  from  the 
agreement  applicable  during  the  POI 
and  the  applicable  foreign  l^nchmark 
rate,  whi^  was  taken  from  the 
International  Monetary  Fund  (IMF) 
Financial  Statistics  Yearbook,  and  (2) 
multiplying  this  rate  differential  by  the 
amount  of  &e  debt  outstanding  during 
the  POI  as  reported  by  AHMSA.  Benefits 
in  foreign  ciurencies  other  than  dollars 
were  converted  into  dollars.  The  dollar 
amoimt  of  these  benefits  was  then 
divided  by  the  dollar  value  of  AHMSA’s 
total  sales,  as  reported  in  the  response, 
to  obtain  an  estimated  ad  valorem  rate. 

With  regard  to  the  agreement  between 
the  GOM  and  AHMSA  in  1988 
concerning  AHMSA’s  foreign  debt, 
since  the  GOM  only  provided  a  dollar 
value  for  this  debt,  we  are  treating  it  as 
a  dollar-denominated  loan  in  our  benefit 
calculation.  The  benefit  is  calculated 
using  the  same  methodology  described 
for  the  1990  agreement. 

We  divided  the  POI  benefit  frnm  the 
GOM’s  assumption  of  AHMSA’s  debt 
obligations  in  1986  and  1987  by  the 
value  of  AHMSA’s  total  sales  to  derive 
an  estimated  net  benefit  of  8.21  percent. 
We  divided  the  POI  benefit  for  the 
GOM’s  1988  and  1990  purchase  of 
AHMSA’s  foreign  debt  by  the  value  of 
AHMSA  total  sales  to  derive  an 
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estimated  net  benefit  of  2.29  percent.  On 
this  basis,  we  calculate  a  combined 
estimated  net  subsidy  of  10.50  percent 
ad  valorem  for  certain  cut-to-length 
carbon  steel  plate. 

3.  Bancomext  Short-Term  Export 
Financing  (AHMSA) 

Banco  Nacional  do  Comerio  Exterior, 
S.N.C  (Bancomext)  is  a  government 
program  through  which  short-term 
financing  is  provided  to  producers  or 
trading  companies  engaged  in  export 
activities;  any  company  generating 
foreign  currency  through  exports  is 
eligible  for  financing  under  this 
program.  Bancomext  provides  two  types 
of  dancing  to  exporters  denominated 
in  either  U.S.  dollars  or  in  Mexican 

{>esos:  working  capital  loans  (pre-export 
oans),  and  loans  for  export  sales  (export 
loans).  IMSA  reported  that  it'had  no 
Bancomext  loans  outstanding  during  the 
POL  All  Bancomext  loans  to  AHMSA 
during  the  POI  were  dollar-denominated 
loans.  Since  these  loans  are  available 
only  to  exporters,  we  determine  that 
they  are  countervailable  to  the  extent 
that  they  are  provided  at  preferential 
rates. 

Because  these  are  dollar-denominated 
loans,  we  used  a  dollar  benchmark.  The 
GOM  did  not  provide  the  information 
necessary  to  calculate  short-term  dollar 
loan  benchmark  rates;  therefore,  we  are 
using  the  same  source  for  calculating 
short-term  dollar  benchmarks  used  in 
the  most  recent  final  results  of  an 
administrative  review  of  a  Mexican 
case,  (Ceramic  Tile  fium  Mexico; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  57  FR 
5997,  February  19, 1992,  Final,  57  FR 
24247,  June  8, 1992).  In  that  case,  when 
considering  short-term  dollar- 
denominated  loans  under  the 
Bancomext  program,  which  we  are 
currently  examining  in  this 
investigation,  the  Department  used  as  a 
benchmark  interest  rate  the  average  of 
the  quarterly  weighted-average  effective 
interest  rates  published  in  the  Federal 
Reserve  Bulletin.  Using  this  same 
source,  we  calculated  the  short-term 
benchmark  interest  rate  for  the  year  in 
which  the  AHMSA  loan  terms  were 
agreed  upon. 

Based  on  our  comparison  between 
Bancomext  loans  made  to  AHMSA  and 
the  benchmark  interest  rate,  we  find  that 
the  interest  rates  on  Bancomext  pre¬ 
export  and  export  loans  are  preferential 
and,  as  such,  countervailable. 

To  determine  the  benefit  to  AHMSA, 
we  multiplied  the  difference  between 
the  benc^ark  rate  and  the  Bancomext 
rate  for  loans  due  in  the  POI  by  the 
principal  of  each  loan.  We  then 
allocated  AHMSA’s  benefit  over  the 


value  of  its  total  exports  of  the  subject 
merchandise  during  the  POI.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.01 
percent  ad  valorem  for  certain  cut-to- 
length  carbon  steel  plate. 

4.  Bancomext  Short-Term  Import 
Financing  (AHMSA) 

Bancomext  offers  short-term  import 
financing  to  producers  or  trading 
companies  engaged  in  export  activities. 
Only  AHMSA  reported  that  it  had 
Bancomext  import  financing 
outstanding  during  the  POI  and  all  of 
these  loans  were  short-term. 

Bancomext  import  financing  is 
provided  in  both  U.S.  dollars  and 
Mexican  pesos;  however,  all  Bancomext 
short-term  loans  to  AHMSA  on  which 
interest  was  paid  during  the  POI  were 
dollar-denominated  loans. 

Based  on  our  comparison  between  the 
interest  rate  on  Bancomext  import  loans 
made  to  AHMSA  and  the  bendimark 
interest  rate  described  in  the  section 
“Bancomext  Short-Term  Export 
Financing**  above,  we  find  that  the 
interest  rates  on  Bancomext  short-term 
import  financing  are  preferential.  Since 
these  loans  are  available  only  to 
exporters  and  are  provided  at 
preferential  rates,  we  preliminarily  find 
them  countervailable. 

In  order  to  determine  the  benefit  to 
AHMSA,  we  examined  only  those  loans 
on  which  interest  was  due  or  paid  in  the 
POI.  In  calculating  the  benefit,  we 
multiplied  the  difference  between  the 
benchmark  rate  and  the  Bancomext  rate 
by  the  amount  of  the  loan.  On  this  basis, 
we  preliminarily  determine  the  benefit 
fiom  this  program  to  be  0.06  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate. 

5.  FONEI  Long-Term  Financing  (IMSA) 

The  Fund  for  Industrial  Development 

(FONEI)  was  a  GOM  trust  administered 
by  the  Banco  de  Mexico  until  its 
dissolution  on  December  31. 1989. 
FONEI  was  a  specialized  financial 
development  fimd  that  provided  long¬ 
term  loans  at  below-market  rates.  FONEI 
was  designed  to  provide  loans  to  foster 
the  efficient  production  of  services  and 
industrial  goods  by  Mexican  companies. 
Although  the  COM’s  response  included 
a  brief  narrative  and  an  exhibit 
containing  FONEI’s  rules  of  operation, 
the  response  did  not  sufficiently  address 
our  requests  for  information  regarding 
specific  limitations  on  the  availability  of 
FONEI.  Therefore,  in  keeping  with  past 
Department  precedent  (see.  ^rtain 
Textile  Mills  Products  From  Mexico; 
Preliminary  Results  of  Coimtervailing 
Duty  Administrative  Review,  55  FR 
20504  (May  17, 1990)),  we  consider  this 


FONEI  loan  program  to  be  specific 
because  it  restricts  loan  benefits  to 
companies  located  in  specific  regions. 

The  Department  requested  the 
following  information  from  the  GOM  for 
use  in  establishing  benchmark  rates  for 
long-term  loans:  (1)  The  national 
average  cost  of  long-term  fixed-rate  debt, 
(2)  the  national  average  long-term 
variable  interest  rate  in  Mexico,  (3)  the 
national  interest  rate  analoaous  to  the 
U.S.  “prime  rate*’,  and  (4)  me  highest 
long-term  fixed  or  variable  interest  rate 
commonly  available  to  firms  in  Mexico. 
The  GOM  responded  that  it  either  has 
no  data  on  these  interest  rates  or  they 
simply  do  not  exist.  In  cases  where 
benchmark  information  does  not  exist 
for  long-term  debt,  the  Department  has 
no  choice  but  to  use  a  short-term  rate  as 
its  benchmark. 

IMSA  had  one  FONEI  loan 
outstanding  during  the  POL  This  loan 
had  a  variable  interest  rate  and  was 
denominated  in  pesos.  Since  no  long¬ 
term  variable  rate  benchmark 
information  was  provided  in  the 
responses,  we  examined  this  loan  as  a 
series  of  short-term  loans.  See,  Proposed 
Rules,  §  355.44(b)(v).  As  a  basis  for  our 
benchmark,  we  have  used  the  same 
methodology  for  converting  the  CPP  rate 
into  a  short-term  benchmark  for  the  POI 
as  was  described  in  the  “Grant 
Methodology**  section  of  this  notice. 
Since  the  rate  on  the  FONEI  loan  is 
lower  than  the  benchmark  rate,  we 
preliminarily  determine  that  this  loan  is 
countervailable. 

To  calculate  the  benefit,  we  compared 
the  benchmark  with  the  interest  rate  in 
effect  for  each  FONEI  loan  payment 
made  during  the  POI  and  multiplied  the 
difference  by  the  principal  outstanding 
at  the  date  of  each  payment.  We  divide 
the  benefit  by  IMSA’s  total  sales  during 
the  POL  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  0.003 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

6.  Nafinsa  Long-Term  Loans  (AHMSA 
and  IMSA) 

Both  AHMSA  and  IMSA  had 
outstanding  Nafinsa  long-term  loans 
during  the  POL  Until  Drcember  31, 
1988,  Nafinsa  operated  as  a  first-tier 
bank,  which  is  defined  as  a  commercial 
bank  that  grants  financially  directly  to 
the  public  by  discmmting  such  loans 
with  a  “second-tier**  bank  (e.g..  Federal 
Reserve  Bank).  Since  Decem^r  31, 
1988,  Nafinsa  has  operated  as  “second- 
tier”  bank  and  as  an  intermediary  agent 
for  foreign  bank  loans.  In  our 
questionnaire,  we  asked  the  GOM  to 
provide  information  concerning  the 
availability  and  use  of  Nafinsa  loans. 
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The  COM’s  response  did  not  provide 
the  information  necessary  to  allow  us  to 
determine  whether  the  activities  of 
Nahnsa  are  limited  by  law,  or  in  fact,  to 
any  industry,  group  of  industries,  or 
geographical  region.  However,  Nafinsa 
long-term  locms  have  been  found  to  be 
specihc  in  past  proceedings  because 
availability  was  limited  to  specific 
geographical  regions  of  Mexico.  See, 

Bars  and  Shapes  from  Mexico;  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing  Duty 
Orders  49  FR  161  (August  17, 1984). 
Therefore,  we  preliminarily  determine 
that  Nafinsa  long-term  loans  are 
specific. 

AHMSA  states  that  for  its  Nafinsa 
loans,  Nafinsa  merely  acts  as  an 
intermediary  agent  and  the  eligibility 
criteria  are  established  by  the  foreign 
lending  bank.  However,  AHMSA  had 
one  loan  which  was  received  in  1987 
which  had  outstanding  principal  and 
interest  payments  during  the  POI, 
whose  only  apparent  source  was 
Nafinsa  (j.e.,  Nafinsa  acted  as  both  the 
first-  and  second-tier  bank).  IMSA 
entered  into  a  loan  agreement  with 
Nafinsa  on  February  8, 1988,  the 
purpose  of  which  was  the  purchase  of 
machinery  and  equipment.  In  the 
transaction,  Nafinsa  acted  as  both  an 
intermediary  for  World  Bank  funds,  and 
as  a  source  of  some  of  the  funds  for  the 
project.  In  its  capacity  as  a  source  of 
funds,  Nafinsa  acted  as  an  executor  and 
as  a  commercial  bank. 

In  Final  Affirmative  Countervailing 
Duty  Determination;  Fuel  Ethanol  from 
Brazil,  (51  FR  January  27, 1986),  the 
Department  determined  that  funds 
provided  by  the  World  Bank  are  not 
countervailable.  In  that  case,  for  a  loan 
that  contained  funds  from  both  the 
World  Bank  and  the  government  of 
Brazil,  the  Department  countervailed 
only  that  portion  of  the  loan  funded  by 
the  government  of  Brazil.  Consistent 
with  past  practice,  we  have  only 
examined  that  portion  of  IMSA’s 
Nafinsa  loan  that  was  provided  by 
Nafinsa  as  both  executor  and  a 
commercial  bank. 

Both  AHMSA 's  and  IMSA’s  Nafinsa 
loans  were  at  variable  interest  rates. 
Since  the  COM  did  not  provide  any 
information  on  long-term  interest  rate 
benchmarks,  we  are  using  a  short-term 
CPP-based  rate  (see,  the  “Crant 
Methodology”  section)  as  our 
benchmark  rate.  A  comparison  between 
the  benchmark  rate  and  AHMSA ’s  and 
IMSA’s  Nafinsa  loan  rates  indicate  that 
these  loans  are  inconsistent  with 
commercial  considerations. 

As  previously  discussed,  petitioners 
alleged  that  AHMSA  was 
imcreditworthy  from  1983  through 


1987.  However,  because  we  determined 
that  AHMSA  was  creditworthy  in  1987, 
no  risk  adjustment  was  made  to  the 
benchmark. 

To  calculate  the  benefit,  we  compared 
the  benchmark  rate  with  the  interest 
rates  in  efiect  for  each  of  the  Nafinsa 
loans.  We  divided  the  benefit  by  the 
firm’s  total  sales  during  the  POI.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.03 
percent  ad  valorem  for  certain  cut-to- 
iength  carbon  steel  plate,  and  0.003 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

7.  PITEX  Duty-free  Imports  for 
Companies  that  Export  (IMSA) 

The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX)  was 
established  by  a  decree  published  in  the 
Diario  Oficial  on  May  9, 1985,  and 
amended  in  the  Diario  Oficial  on 
September  19, 1986,  and  May  3, 1990. 
The  program  is  jointly  administered  by 
the  Ministry  of  Commerce  and 
Industrial  Development  (SECOFl)  and 
the  Customs  Administration.  Under 
PITEX,  exporters  with  a  proven  export 
record  may  receive  authorization  to 
import  products  temporarily  to  be  used 
in  the  production  of  exports  for  up  to 
five  years  without  having  to  pay  the 
import  duties  normally  imposed  on 
those  imports.  PI'TEX  allows  for  the 
exemption  of  import  duties  for  the 
following  categories  of  merchandise 
used  in  export  production:  Raw 
materials,  packing  materials,  fuels  and 
lubricants,  machinery  used  to 
manufacture  products  for  export,  and 
spare  parts  and  other  machinery.  The 
importer  must  post  a  bond  or  other 
security  to  guarantee  the  reexportation 
of  the  imports.  For  items  that  are 
imported  under  the  PITEX  program  and 
converted  into  "permanent  import 
status”,  import  duties  plus  interest  must 
be  paid  on  the  date  these  items  are 
converted. 

Becuase  it  is  available  only  to 
exporters,  we  preliminarily  determine 
that  PITEX  provides  countervailable 
benefits  to  the  extent  that  it  provides 
duty  exemptions  on  imports  of 
merchandise  not  physically 
incorporated  into  exported  products  and 
not  converted  to  "permanent  import 
status”.  See,  Proposed  Rules, 
355.44(i)(4)(i). 

Only  IMSA  reported  that  it  had  used 
PITEX.  During  the  POI,  IMSA  used  the 
PITEX  program  for  temporary  imports  of 
machinery  and  spare  parts  which  are 
not  physically  incorporated  into 
exported  products.  'To  calculate  IMSA’s 
benefit,  we  followed  the  methodology 


that  we  have  previously  used  for  this 
program.  See.  Final  Results  of 
Administrative  Review.  Ceramic  Tile 
frnm  Mexico,  57  FR  25248  Oune  8. 

1992).  We  first  calculated  the  duties  that 
should  have  been  paid  on  the  non- 
physically  incorporated  items  that  were 
imported  under  the  PITEX  program 
during  the  POI.  We  then  divided  that 
amount  by  IMSA's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
benefit  to  be  5.01  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products. 

8.  IMIS  Research  and  Development 
(AHMSA) 

The  Mexican  Iron  and  Steel  Institute 
(IMIS),  a  Government-owned  research 
and  development  organization,  performs 
independent  and  joint  venture  research 
within  the  iron  and  steel  industry. 

Under  the  Department’s  Proposed  Rules, 
research  and  development  activity 
“does  not  confer  a  countervailable 
benefit  where  the  Secretary  determines 
that  the  results  of  such  research  and 
development  have  been,  or  will  be, 
made  available  to  the  public,  including 
competitors  of  the  firm  in  the  United 
States”.  See,  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23332  (May  31, 1992). 

We  asked  the  COM  to  describe  the 
research  programs  conducted  by  IMIS 
and  whether  the  results  of  that  research 
were  publicly  available.  The  COM 
replied  that  IMIS  research  falls  into  two 
categories:  Joint  venture  activities  and 
independent  research.  According  to  the 
responses,  the  results  of  independent 
research  conducted  by  IMIS  are 
available  for  a  fee  to  any  company  that 
requests  it,  including  steel  firms  in  the 
United  States.  As  such,  this 
independent  research  is  publicly 
available,  and  therefore,  not 
countervailable.  However,  according  to 
the  responses,  the  results  of  IMIS’s  joint 
venture  activities  are  solely  the  property 
of  the  joint  venture  participants. 

Because  IMIS’s  research  assistance  is 
limited  to  the  steel  and  iron  industry, 
and  because  the  results  of  the  joint 
venture  research  are  not  publicly 
available,  we  preliminarily  determine 
IMIS’s  joint  venture  research  may  be 
countervailable. 

IMSA  reported  that  it  had  not  engaged 
in  any  contractual  arrangements  with 
IMIS. 

AHMSA  engaged  in  a  number  of 
contractual  arrangements  with  IMIS 
from  1986  throu^  1991.  The  COM 
provided  a  list  of  all  contractual 
agreements  between  AHMSA  and  IMIS. 
However,  the  COM  did  not  indicate 
whether  the  results  of  these  projects  • 
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were  publicly  available.  Therefore,  it  is 
not  possible  to  distinguish  between 
AHMSA/IMIS  joint  ventures  which  are 
privately  held,  and  AMHSA’s  purchase 
of  IMIS  independent  research  which  is 
publicly  available.  Because  we  cannot 
determine  which  projects  are  private 
joint  ventures  and  which  are  publicly 
available  independent  researdi,  for 
these  preliminary  determinations,  we 
are  treating  all  activities  between 
AHMSA  and  IMIS  as  private  joint 
venture  activities,  and  therefore,  subject 
to  countervailing  duty  examination  to 
the  extent  that  they  are  provided  at 
preferential  rates. 

In  order  to  establish  whether  the 
prices  charged  by  IMIS  to  AMHSA  are 
preferential,  we  must  compare  the 
prices  paid  by  AHMSA  to  prices  paid  by 
other  firms  for  identical  or,  at  least, 
similar  research  and  development 
projects,  i.e,  a  benchmark  price.  We 
requested  information  in  both  our 
original  and  supplemental 
questionnaires  from  the  COM  for  this 
purpose  but  the  COM  only  stated  that 
AHMSA  paid  a  market  price.  However, 
petitioners  have  argued  that  IMIS  could 
not  be  charging  a  market  price  because 
IMIS’s  financial  statements  indicate  that 
the  COM  has  been  providing  funds  to 
IMIS.  Therefore,  in  the  absence  of  any 
benchmark  information  horn  the  COM, 
we  are  using  BIA  in  this  case. 

As  BIA,  we  have  proceeded  on  the 
assumption  that  the  prices  charged  to 
AHMSA  reflect  a  pass  through  of  direct 
cash  transfers  from  the  COM  to  IMIS.  In 
the  petition,  petitioners  state  that  37.75 
percent  of  IMIS’s  annual  cash  flow  horn 
1984-1989  consisted  of  direct  transfers 
from  the  COM.  In  the  absence  of 
contrary  evidence,  we  have 
preliminarily  determined  that  the  prices 
charged  by  IMIS  to  AHMSA  have  been 
subsidized  to  the  same  degree  that 
IMIS’s  cash  flow  has  been  augmented  by 
the  COM.  Therefore,  we  have  treated  the 
difference  between  the  actual  price 
charged  by  IMIS  to  AHMSA,  and  the 
price  that  would  have  been  charged, 
absent  the  37.75  transfer  to  IMIS  by  the 
COM,  as  the  amount  by  which  AHMSA 
has  been  subsidized  for  each  project 
engaged  in  from  1986  through  1991. 

We  treated  these  shortfalls  as  non¬ 
recurring  grants,  using  the  same 
benchmark  rate  explained  in  the  "Grant 
Methodology’’  section.  Because  we  have 
preliminarily  determined  that  AHMSA 
was  uncreditworthy  in  1986,  we  have 
added  a  risk  premium  to  the  1986 
discoimt  rate.  Because  the  benefits  from 
this  program  are  specifically  tied  to  steel 
products,  we  have  divided  the  benefit 
by  AHMSA ’s  total  steel  product  sales  to 
derive  the  ad  valorem  subsidy  rate.  On 
this  basis,  we  calculate  the  net  subsidy 


for  this  program  to  be  0.24  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate. 

B.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determined  that  the 
following  programs  were  not  used  by 
either  AHMSA  or  IMSA  (for  information 
regarding  HYLSA,  (see,  “Use  of  Best 
Information  Available  for  HYLSA’’ 
section  above): 

•  FOMEX 

•  Nafinsa  FONEI-lika  financing 

•  CEPROFI’s 

•  Article  15  and  94  Loans 

•  Accelerated  Depreciation  Allowance 

•  Nafinsa  Loan  Guarantees 

•  Nafinsa  Debt  Forgiveness 

•  Nafinsa  Short-term  Loans 

•  Banobras  Line  of  Credit 

C.  Program  Preliminarily  Determined  to 
Need  More  Information 

Highly  Active  Export  Program  (ALTEX) 

AL’TEX  was  established  by 
Presidential  decree  on  May  3, 1990.  The 
objective  of  this  program  is  to  reduce  or 
eliminate  administrative  barriers  to 
foreign  trade.  Any  company  whose 
exports  total  at  least  2  million  dollars 
per  year  or  40  percent  of  its  total  yearly 
sales  to  eligible  for  membership  in 
AL’TEX,  AHMSA.  IMSA.  and  HYLSA 
are  registered  AL’TEX  companies. 

In  its  October  5, 1992,  response,  the 
GOM  states  that  AL'TEX  provides 
simplified  administrative  procedures  for 
its  member  companies  and  no  other 
additional  benefits.  However,  in  our 
supplemental  questionnaire,  we  pointed 
out  that  the  Presidential  decree 
contained  in  Exhibit  25  of  the  GOM’s 
original  response  indicates  that  some 
Bancomext  financing  may  be  available 
to  member  companies  of  ALTEX.  In 
response,  the  COM  indicated  that 
increased  Bancomext  financing  support 
is  available  to  AL’TEX  members.  Since 
we  are  examining  Bancomext  financing 
separately  in  these  preliminary 
determinations,  any  benefits  related  to 
Bancomext  financing  resulting  fi'om 
membership  in  ALTEX  should  be 
included  in  our  Bancomext  analysis. 

Since  we  have  no  other  information 
on  the  record  concerning  AL'TEX,  we 
preliminarily  determine  that  we  need 
more  information  in  order  to  properly 
evaluate  whether  the  ALTEX  program 
itself  confers  counteravailable  benefits 
on  Mexican  exporters. 

D.  Program  Preliminarily  Determined 
Not  to  Exist 

We  preliminarily  determine  that  the 
following  program  does  not  exist: 

Import  Duty  Reduction/Exemptions. 


Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  703(c)  section  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  ail  entries  of  certain  steel  products, 
from  Mexico,  which  are  entered  or 
withdrawn  firom  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
below.  'This  suspension  will  remain  in 
effect  until  further  notice. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

HYLSA — 90.09  percent  ad  valorem 
IMSA  and  all  other  manufacturers, 

producers,  and  exporters — 5.01  percent  ad 

valorem 

Certain  Cut-To-Length  Carbon  Steel  Plate 
AHMSA  and  all  other  manufacturers, 

producers,  and  exporters — 16.12  percent 

ad  valorem 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  and  alignments.  In 
addition,  we  are  making  available  to  the 
ITG  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
ITC  access  to  all  privileged  and  business 
proprietary  information  in  or  files, 
provided  Uie  TTC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determinations  are 
affirmative,  the  ITC  will  make  its  final 
determinations  within  45  days  after  the 
Department  makes  its  final 
determinations. 

Public  Conunent 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit 
a  written  request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099, 14ih  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  'The  party’s  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
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be  discussed.  Since  investigations 
involving  the  same  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  various  other 
countries  are  currently  being  conducted, 
we  will  publish  a  briefing  and  hearing 
schedule  in  the  Federal  Register  after 
receipt  of  all  requests  fm*  hearings  in 
these  investigations. 

These  determinations  and  alignments 
are  published  pursuant  to  section  703(f) 
of  the  Act  (19  U.S.C.  1671b(f)). 

Dated:  November  27, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Scope  of  the  Investigatione 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate  ^‘classes 
or  kinds’*  of  mwchandise,  as  outlined  below. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are  dispositive. 

We  have  received  comments  horn 
petitioners  regarding  the  types  of  coil 
included  in  the  soopw  of  tlto  certain 
corrosion-resistant  carbon  steel  flat  products 
investigation.  Wa  are  considering  these 
comments  and  will  address  this  issue  at  the 
final  determination. 

We  have  received  conunents  from  IMSA 
that  U.S.  origin  cold-rolled  coil  processed  in 
Mexico  and  returned  to  the  United  States  as 
cnrosion-resistant  sheet  under  the  American 
goods  Returned  program  (HTS  item 
9802.00.60)  should  be  excluded  from  this 
investigation.  IMSA  further  states  that  even 
if  U.S.  imports  under  HTS  item  9802.00.60 
are  subject  to  this  investigation.  "Grade  E" 
sheet  processed  from  U.S.  origin  full-hard 
cold-rolled  coil  should  be  excluded  because 
it  is  not  of  Mexican  origin.  IMSA  states  that 
Grade  E  sheet  does  not  undergo  any 
aimealing  process  and  that  the  Customs 
Service  has  consistently  ruled  that 
galvanizing  steel  withal  subjecting  it  to  the 
aimealing  process  is  not  a  substantial 
transformation,  therefore,  according  to 
Customs,  Grade  E  sheet  is  considered  to  be 
of  U.S.,  not  Mexican,  origin. 

Section  47gA  of  the  Customs  and  Trade 
Act  of  1990,  Pub.  L.  382, 104  Stat  629,  70S 
(1990)  clearly  states  that  metal  items 
imported  under  HTS  item  9802.00.60  can  be 
subject  to  duties  imposed  under  the 
antidumping  and  covmtervailing  duty  laws. 
We  preliminarily  determine  that  corrosion- 
resistant  sheet  imported  under  HTS  item 
9802.00.60  should  not  be  excluded  from  the 
scope  of  this  investigation  since  it  is  clear 
that  Qmgresa  intended  sudi  imports  to  be 
subject  to  the  unfair  trade  laws. 

Furthermore,  with  regard  to  the 
applicability  of  Customs  origin  rulings  on  the 
scope  of  antidumping  or  countervailing  duty 
investigations  or  ordm,  the  Department  has 
held  in  past  cases  that  its  rulings  on  country 
of  origin  supersede  those  of  Ci^oms.  See, 
e.g.  Ei^ble  Programmable  Read  Only 


Memories  (EPROMs)  from  Japan:  Final 
Determination  of  Sales  at  Le»  than  Fair 
Value,  51  FR  39680  (October  30, 1986).  We 
preliminarily  determine  that  Grade  B  sheet 
processed  in  Mexico  from  foil-hard  cold- 
rolled  coils  should  not  be  excluded  from  the 
scope  of  this  investigation.  Weare  willing, 
however,  to  consider  further  comments  and/ 
or  technical  infumation  regarding  Grade  E 
sheet  and  will  address  such  comments  in  our 
final  determination. 

Certain  Comsion-Iiesistant  Carbon  Steel  Flat 
Products 

These  products  include  flat-rolled  carbon 
steel  products,  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
iron-based  alloys,  whether  or  iu>t  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nonmetallic  substances  in  addition 
to  the  metallic  coating,  in  coils,  or  in  straight 
lengths  which,  if  of  a  thickness  less  than  4.75 
millimeters  are  of  a  width  measuring  at  least 
10  times  the  thickness  or  if  of  a  thickness  of 
4.75  millimeters  or  more  are  of  a  width 
which  exceeds  ISO  millimeters  and  measures 
at  least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000.  7210.39.0000,  7210.41.0000, 
72ia49.0030,  7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000.  7212.30.1030, 
7212.30.1090,  7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000,  7212.50.000, 
and  7212.60.0000.  Excluded  from  these 
investigations  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromixun  oxides,  both  tin  and 
lead  (“teme  plate”),  or  both  chromium  and 
chromium  oxides  (“tin-frne  steel”). 

Certain  Cat-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plated  (j.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relief)  of  solid  rectangular  (other 
than  square)  cross  section,  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat  products  in  straight  lei^ths,  of  solid 
rectangulu  (other  than  square)  cross  section, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  vrith  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
nrunbers  7208.31.0000,  7208.32.0000, 

7206.33.1000,  7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000,  7208.90.0000, 
7210.70.3000, 7210.90.9000, 7211.11.0000, 
7211.12.0000, 7211.21.0000, 7211.22X)045. 


7211.9a000a  7212.40.1000,  7212.40.5000, 
and  7212.50.0000. 

(FR  Doc.  92-29510  FUed  12-4-92;  8:45  am] 
BIUMO  CODE  SBIO-OS-M 


Minority  BusinoM  Dovetopmont 
Agency 

BusinoM  Oevetopment  Center 
Applicetlone:  Bronx,  New  York 
(Service  Aree) 

AGENCY:  Minority  Buaineu 
Development  Agmcy,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
revising  the  Supplementary  Information 
(SMSA  Area)  cited  in  the  announcement 
to  solicit  competitive  applications  under 
its  Minority  Business  Itevelopment 
Center  program  to  operate  a  Bronx  MBD 
for  a  three  (3)  year  period,  starting  May 
1. 1993  to  April  30, 1994  to  read  “in  the 
Bronx,  N.Y.  Standard  Metropolitan 
Statistical  Area  (SMSA)”.  Refer  to  the 
Federal  Register  dated  November  20, 
1992,  57  FR  54769. 

Dated:  November  24, 1992. 

William  R.  Fuller, 

Deputy  Regional  Director,  New  York  Regional 
Office. 

(FR  Doc.  92-29513  FUed  12-4-92;  8:45  am] 
■OXINO  CODE  wie-ai-M 


National  Oceanic  and  Atmoapharic 
Adminiatration 

Coastal  Zona  ManagamanU  Fddaral 
Consistency  Appeal 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  decision. 

On  November  4, 1992,  the  Secretary 
of  Commerce  (Secratary)  issued  a 
decision  in  the  consistency  appeal  of  A. 
Elwood  Chestnut  (Apmll^t).  The 
Appellant  had  applied  to  the  U.S.  Army 
Corps  of  Engineers  (Cmps)  for  a  permit 
to  fill  0.7  acres  of  his  wetland  (miperty 
and  to  impotmd  another  8  acres  of  his 
wetland  property  in  order  to  create  a 
livestock  watering  and  irrigation  pond 
in  Horry  Coimty,  South  Csralina.  In 
conjunction  with  the  Federal  pormit 
application,  the  Appellant  submitted  to 
the  Corps  for  review  by  the  South 
Carolina  Coastal  Council  (State),  the 
State  of  South  Carolina's  coastal 
management  agency,  under  section 
307(cK3KA)  of  the  Coastal  Zmie 
Management  Act  of  1972,  as  amended 
(CZMA),  16  U.S.C  1456(cM3MA),  a 
certific^on  that  the  proposed  activity  is 
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consistent  with  the  State’s  federally- 
approved  Coastal  Management  Program 
(CMP). 

On  July  24, 1989,  the  State  objected  to 
the  Appellant’s  consistency  certification 
for  the  proposed  project  on  the  ground 
that  the  proposed  project  is  not  in 
accordance  with  the  State’s  CMP 
policies  providing  for  the  protection  of 
wildlife  and  fisheries  resources  fium 
significant  negative  impacts  and  for  the 
protection  of  productive  freshwater 
wetlands  from  significant  permanent 
alteration.  Under  CZMA  section 
307(c)(3)(A)  and  15  CFR  930.131,  the 
State’s  consistency  objection  precludes 
the  Corps  frtim  issuing  a  permit  for  the 
activity  unless  the  Sectary  finds  that 
the  activity  is  either  consistent  with  the 
objectives  or  purposes  of  the  CZMA 
(Ground  I)  or  necessary  in  the  interest 
of  national  security  (Ground  11).  The 
Appellant  based  his  appeal  on  Groimd 

I. 

Upon  consideration  of  the 
information  submitted  by  the  Appellant, 
the  State  and  interested  Federal 

agencies,  the  Secretary  made  the  _ 

following  findings  pursuant  to  IS  CFR 
930.121(d):  The  alternative  proposed  by 
the  State  of  creating  an  irrigation  and 
watering  pond  on  the  Appellant’s 
upland  property  was  a  reasonable, 
available  alternative  that  would  be 
consistent  with  the  State’s  CMP. 
Accordingly,  the  proposed  project  is  not 
consistent  with  the  objectives  or 
purposes  of  the  CZMA.  Because  the 
Appellant’s  proposed  project  failed  to 
satisfy  all  of  the  requirements  of  Ground 

I,  the  Secretary  did  not  override  the 
State’s  objection  to  the  Appellant’s 
consistency  certification.  Consequently, 
the  propos^  project  may  not  be 
permitted  by  Federal  agencies.  Copies  of 
the  decision  may  be  obtained  from  the 
contact  person  listed  below. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Margo  E.  Jackson,  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue, 
NW..  suite  603,  Washington.  DC.  20235, 
(202)  606-4200. 

(Federal  Domestic  Assistance  Catalog  No. 

II. 419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  November  27, 1992. 

Thomas  A.  Campbell, 

General  Counsel. 

(FR  Doc.  92-29535  Filed  12-4-92;  8:45  am] 
BIUJNa  CODE  SSIO-OS-M 


RMf  Rsh  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
and  reouest  for  comments;  and  convene 
public  hearings  on  a  proposed 
amendment  to  Federal  fishing  rules  for 
reef  fish. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council) 
announces  its  intent  to  prepare  an  EIS 
to  assess  the  potential  impacts  on  the 
human  environment  of  the  red  snapper 
fishery  of  the  Gulf  of  Mexico.  The 
Coimcil  will  be  considering  a  limited 
access  system  to  replace  the  current 
moratorium  on  red  snapper  permits  that 
expires  on  May  8, 1995.  The  Council 
also  intends  to  analyze  the 
environmental  impacts  of  potential 
reductions  of  bycatch  of  red  snapper  in 
the  shrimp  fishery.  Eight  scoping 
meetings  will  be  held  to  obtain  public 
comments  on  the  potential  impacts  of  a 
limited  access  system  for  the  fishery. 

The  notice  of  intent  also  requests 
written  comments  on  the  issues  the 
Council  should  consider  in  preparing 
the  EIS. 

Concurrently  with  each  of  the  eight 
scoping  meetings,  public  hearings  are 
scheduled  on  proposed  changes  in  draft 
Amendment  6  to  the  Federal  fishing 
rules  for  red  snapper.  The  proposed 
rules  of  this  amendment  would 
terminate  at  the  end  of  1994  or  before 
if  replaced  by  a  limited  access  system. 
DATES:  Written  public  comments  must 
be  received  on  or  before  January  15, 
1993.  See  “SUPPLEMENTARY 
INFORMATION’’  for  the  times,  dates,  and 
locations  of  the  meetings. 

ADDRESSES:  Written  public  comments 
on  the  proposed  actions  should  be  sent 
to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  331,  Tampa, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Atran,  Gulf  of  Mexico  Fishery 
Management  Council.  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  red 
snapper  fishery  is  severely  overfished 
and  has  been  regulated  through 
recreational  and  commercial  quotas 
since  1990  as  part  of  a  rebuilding 
program.  In  1992,  the  commercid  quota 
(2.04  million  pounds)  was  harvested 
within  53  days  depressing  the  ex-vessel 
price  received  by  fishermen.  The  trip 
limits  proposed  in  Amendment  6  for 
1993  are  designed  to  extend  the  harvest 
period  for  a  longer  duration,  providing 
for  more  stable  prices,  and  to  allocate  a 
larger  trip  limit  to  vessels  historically 
dependent  on  the  red  snapper  resource 
and  smaller  trip  limits  to  vessels  that 
will  harvest  red  snapper  as  incidental 
catch.  This  rule  is  under  consideration 


for  possible  implementation  as  an 
emergency  rule  by  NMFS  effective 
January  1, 1993.  Amendment  6  proposes 
to  extend  the  rule  beyond  the 
termination  date  of  the  emermncy  rule. 

Public  scoping  meetings  wiil  be  held 
to  provide  the  opportunity  for  informal 
discussion  of  the  feasibility,  desirable 
rovisions,  and  potential  impacts  of  a 
mited  access  system  for  the 
commercial  red  snapper  fishery.  ’The 
meetings  are  the  thira  in  a  series  of 
three  sets  of  meetings  held  to  discuss 
effort  management  and  limited  access 
with  the  industry.  Each  holder  of  a  reef 
fish  vessel  permit  within  proximity  of 
the  red  snapper  resource  (Apalachicola, 
Florida,  through  Texas)  h^  heen  mailed 
individual  notices  of  the  meetings.  If  the 
Council,  after  reviewing  public 
comments  and  the  draft  EIS,  proceeds 
with  the  limited  access  system,  the 
system  would  be  utilized  to  allocate  the 
commercial  rad  snapper  quota  among 
vessels  in  1994,  providing  a  long-term 
solution  that  should  allow  harvest 
during  1994  at  times  most  advantageous 
to  fishermen. 

The  draft  EIS  will  also  examine  the 
environmental  impacts  of  potential 
reductions  of  trawl  bycatch  and  red 
snapper  on  the  restoration  plan  for  that 
sto<^  and  on  the  human  and  fishery 
environments.  It  will  consider 
information  on  the  reduction  of  bycatch, 
such  as  the  recent  trend  in  the  decline 
of  offshore  Gulf  shrimp  vessels  that  has 
occurred  over  the  1988-1992  period  as 
a  result  of  the  impact  of  shrimp  imports 
on  domestic  ex-vessel  prices.  It  wiU  also 
examine  the  state  of  technology  for 
trawl  modifications  that  could  be 
implemented  to  exclude  finfish  and  red 
snapper  from  trawls,  as  well  as  all  other 
information  related  to  the  probability  of 
achieving  the  required  reductions  in 
bycatch. 

All  of  the  public  meetings  will  begin 
at  7  p.m.  and  adjourn  at  11  p.m.  (with 
the  exception  of  the  Galveston,  Texas, 
meeting  which  will  begin  at  1  p.m.  and 
adjourn  at  5  p.m.).  The  meetings  will 
take  place  at  the  following  locations: 

1.  Thursday,  December  10, 1992 — Port 
Isabel  Conunimity  Center,  Comer  of  Yturria 
and  Maxan,  Port  Isabel.  Texas  (512-943- 
2682); 

2.  Friday,  December  11, 1992 — University 
of  Texas,  Visitor’s  Center  Auditorium, 

Marine  lienee  Institute,  750  Channel  View 
Drive,  Port  Aransas,  Texas  (512-749-6764); 

3.  ^turday  December  12, 1992 — Best 
Western  Beachfront  Inn,  5914  Seawall 
Boulevard,  Galveston,  Texas  (409-740-1261); 

4.  Monday,  Decemlwr  14. 1992 — Police 
Jury  Annex,  Courthouse  Square,  Cameron, 
Louisiana  (318-775-5718); 

5.  Tuesday,  December  15, 1962 — Larose 
Regional  Park,  Versailles  Room,  2001  Bast 
5th  Street,  Larose,  Louisiana  (504-693-7355); 
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6.  Wednesday,  December  16, 1992 — Gulf 
Coast  Research  Laboratory,  ).L.  Scott  Marine 
Education  Center  and  Aquarium  Auditorium, 
115  East  Beach  Boulevard,  Biloxi, 

Mississippi  (601-374-5550): 

7.  Thursday,  December  17, 1992 — Orange 
Beach  Community  Center,  27301  Canal  Rrad, 
Orange  Beach,  Alabama  (205-968-8033);  and 

8.  ^day,  December  18, 1992— Gulf  Q^t 
Community  College,  Student  Union  Building 
East,  Lecture  Hail,  5230  West  Highway  98, 
Panama  City,  Florida  (904-872-3821). 

Dated:  December  2, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  scientific  research  permit  P497A  an 
P510). 

Notice  is  hereby  given  that  the 
National  Marine  Fisheries  Service 
(NMFS)  has  received  two  applications 
for  Permits  to  take  endangered  and 
threatened  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

The  Idaho  Cooperative  Fish  and 
Wildlife  Research  Unit  (P497A)  requests 
authorization  to  conduct  scientific 
research  involving  Snake  River  spring/ 
summer  chinook  salmon  {Oncorhynchus 
tshawytscha).  No  other  listed  species 
will  be  directly  or  incidentally  affected. 
Up  to  2,640  juveniles  will  be  collected 
in  traps  in  the  Lemhi  River.  Each  fish 
will  Im  used  only  once  in  an 
experimental  trial  involving  either 
hatchery-wild  fish  interactions  or 
predator-prey  interactions.  The  fish  will 
subsequently  be  released.  Up  to  1,900 
smolts  will  be  PIT  tagged  and  released. 
These  numbers  are  requested  for  each 
year  for  a  duration  of  three  years. 

The  Shoshone-Bannock  Tribes  (P510) 
request  authorization  to  conduct  four 
projects  involving  Snake  River  spring/ 
summer  chinook  salmon  (Oncorhynchus 
tshawytscha).  No  other  listed  species 
will  be  directly  or  incidentally  afiected. 
In  the  course  of  the  research,  the 
following  is  requested:  (1)  10,000  parr 
will  be  counted  by  snoiiielers,  (2)  1,000 
adults  and  200  redds  will  be  observed 
and  counted  from  the  banks  of  the 
stream,  (3)  5,000  parr  will  be  caught  by 
electrofishing  or  in  weirs,  measured, 
and  released.  These  numbers  are 
requested  for  each  year  for  a  duration  of 
ten  years. 


Written  data  or  views,  or  requests  for 
a  public  hearing  on  either  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  room  8268,  Silver  Spring, 

MO  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  either  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  these  application  summaries  are 
those  of  the  Applicants  and  do  not 
necessarily  reflect  the  view  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Suite  8268,  Silver  Spring, 
MD  20910  (301/713-2322);  and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503/ 
230-5400). 

Dated:  November  27, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  92-29514  Filed  12-4-92;  8:45  am] 
BILiJNO  CODE  3ei0-22-M 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescission  of  a  Request  to  Consult  on 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

December  2, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  rescind  the  request  made  on 


October  30, 1992  to  consult  on  imports 
of  cotton  and  man-made  fiber  robes  and 
dressing  gowns  in  Categories  350/650. 
Should  it  become  necessary  to  discuss 
these  categories  with  the  Government  of 
Guatemala  at  a  later  date,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
(XDRRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1091).  Also 
see  57  FR  54056,  published  on 
November  16, 1992. 

Auggie  D.  Tantillo, 

Chairman,  Committee  fm  the  Implementation 
of  Textile  Agreements. 

(FR  Doa  92-29624  Filed  12-4-02;  8:45  am] 
BILUNO  cooe  3B10-On-S 


Denial  of  Participation  In  tha  Special 
Access  and  Special  Regimo  Programs 

December  2, 1992. 

AGENCY:  (Committee  for  tha 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 
right  to  participate  in  the  Special  Access 
and  Special  Regime  Programs. 

EFFECTIVE  DATE*.  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT.  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  A.).  Merino, 
Inc.,  is  in  violation  of  the  requirements 
set  forth  for  participation  in  the  Special 
Access  and  Special  Regime  Progr^s. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs,  effective  on 
January  1, 1993,  to  deny  A.J.  Merino. 
Inc.,  the  right  to  participate  in  the 
Special  Access  and  Special  Regime 
Programs,  for  a  period  of  three  months, 
from  January  1, 1993  through  March  31, 
1993. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  Jvme  11, 1986;  52  FR 
26057,  published  on  July  10, 1987.  and 
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54  FR  50425,  published  on  December  6, 
1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346,  published  on  December  7, 1988; 
and  54  FR  50425,  published  on 
December  6, 1989. 

Auggie  D.  Tantiilo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  A.].  Merino,  Inc.,  is  in 
violation  of  the  requirements  for 
participation  in  the  Special  Access  and 
Special  Regime  Programs. 

Effective  on  January  1, 1993,  you  are 
directed  to  prohibit  A.].  Merino,  Inc.,  bom 
further  participation  in  the  Special  Access 
and  Special  Regime  Programs,  for  a  period  of 
three  months,  ^m  January  1, 1993  through 
March  31, 1993.  Goods  accompanied  by 
Form  rTA-370P  which  are  presented  to  U.S. 
Customs  for  entry  under  the  Special  Access 
and  Special  Regime  Programs  will  no  longer 
be  accepted.  In  addition,  for  the  period 
January  1, 1993  through  March  31, 1993,  you 
are  directed  not  to  siu  rrA-370P  forms  for 
export  of  U.S.-formed  and  cut  febric  for  A.J. 
Merino,  Inc. 

Sincerely, 

Auggie  D.  Tantiilo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  92-29625  Filed  12-4-92;  8:45  am] 
BUXINQ  CODE  361(M)R-f 


Denial  of  Participation  in  the  Special 
Access  and  Special  Regime  Programs 

December  1, 1992. 

AGENCY:  Committee  for  tbe 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  tbe 
Commissioner  of  Customs  denying  tbe 
right  to  participate  in  tbe  Special  Access 
and  Special  Regime  Programs. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Ofbce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 


The  Committee  for  tbe 
Implementation  of  Textile  Agreements 
(C^A)  has  determined  that  Vitin 
Garments  is  in  violation  of  tbe 
requirements  set  forth  for  participation 
in  tbe  Special  Access  and  Special 
Regime  Programs. 

In  tbe  letter  published  below,  tbe 
Chairman  of  CTTA  directs  tbe 
Commissioner  of  Customs,  elective  on 
January  1, 1993,  to  deny  Vitin  Garments 
the  right  to  participate  in  the  Special 
Access  and  Special  Regime  Programs, 
for  a  period  of  three  months,  from 
January  1, 1993  through  March  31, 1993. 

Requirements  for  participation  in  tbe 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

Requirements  for  peulicipation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346,  published  on  December  7, 1988; 
and  54  FR  50425,  published  on 
December  6, 1989. 

Auggie  D.  Tantiilo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  1, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  Vitin  Garments  is  in 
violation  of  the  requirements  for 
participation  in  the  Special  Access  and 
Special  Regime  Programs. 

Effective  on  January  1, 1993,  you  are 
directed  to  prohibit  Vitin  Garments  from 
further  participation  in  the  Special  Access 
and  Special  Regime  Programs,  for  a  period  of 
three  months,  from  January  1, 1993  through 
March  31, 1993.  Goods  accompanied  by 
Form  ITA-370P  which  are  presented  to  U.S. 
Customs  for  entry  under  the  Special  Access 
and  Special  Regime  Programs  will  no  longer 
be  accepted.  In  addition,  for  the  period 
January  1, 1993  through  March  31, 1993,  you 
are  directed  not  to  sign  ITA-370P  forms  for 
export  of  U.S.-formed  and  cut  fabric. 

Sincerely, 

Auggie  D.  Tantiilo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-29547  Filed  12-4-92;  8:45  am] 
BILUNQ  CODE  3510-OA-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  EstabUshment  of  the 
Commodity  Future*  Clearing 
Corporation  of  New  York 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  clearing 
organization  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  received  a 
proposal  to  establish  a  Commodity 
Futures  Clearing  Corporation  of  New 
York  (“CFCCNY”)  which  would  inherit 
the  current  clearing  functions  of  the 
CSC  Clearing  Corporation  ("CSC 
Clearing")  and  the  Comex  Clearing 
Association  ("CCA”).  Accordingly,  the 
CFCCNY  would  become  the  common 
clearinghouse  for  the  products  of  the 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
("CSCE")  and  the  Commodity  Exchange, 
Inc.  ("COMEX").  Acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Trading  and  Markets  has 
determined  to  publish  the  CFCCNY’s 
proposal,  along  with  its  proposed 
implementing  rules,  for  public 
comment.  The  Division  believes  that 
publication  of  the  CFCCNY  proposal  is 
in  the  public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

OATES:  Comments  must  be  received  on 
or  before  January  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel, 
or  Lois  J.  Gregory,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581.  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposal  and  Proposed 
Implementing  Rules 

By  a  letter  dated  November  5, 1992 
and  received  by  the  Commission  on 
November  6, 1992,  the  CFCCNY 
submitted  various  proposed  new  rules, 
pursuant  to  section  5a(12)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  Regulations  1.41  (b) 
through  (d),  which  would  establish 
itself  as  a  common  clearing  organization 
for  the  clearing  of  CSCE  and  COMEX 
products,  and  would  thus  perform  all  of 
the  clearing  functions  currently  done  by 
CSC  Clearing  and  the  CCA.*  The 
CFCCNY  is  owned  by  the  CSCE  and 


'  It  is  anticipated  that  eventually  the  CFCX>rY 
could  also  berame  the  clearing  organization  for  the 
New  York  Cotton  Exchange  and  New  York  Futures 
Exchange,  Inc. 
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COMEX  and  is  a  non-profit  corporation 
organized  under  the  New  York  Not-For- 
Profit  Corporation  Law. 

Under  tne  proposal,  CFCCNY  clearing 
members  would  be  so  designated  by  the 
exchange  on  which  they  held 
membership  privileges.  Subject  to 
certain  CFCCNY  minimum  standards, 
the  CSCE  and  COMEX  would  establish 
financial  requirements,  position  limits 
and  clearing  margins  for  its  respective 
clearing  members.  CFCCNY  would 
margin  customer  accounts  on  a  gross 
basis  and  proprietary  accoimts  on  a  net 
basis  in  accoidance  with  the  Standard 
Portfolio  Analysis  of  Risk  ("SPAN”) 
margining  system.*  The  CFCCNY  would 
have  a  single  guaranty  fund  to  satisfy 
defaults  occurring  due  to  any  CSCE  or 
COMEX  transaction. 

The  CSCE  and  COMEX  would  have 
jurisdiction  over  matters  related  to 
delivery  and  options  exercise  for 
contracts  traded  on  their  respective 
exchange,  while  the  CFCCNY  would 
handle  any  related  procedural  matters. 
The  respe^ve  compliance  departments 
of  the  two  exchanges  would  investigate 
and  prosecute  for  clearing  organization 
rule  violations,  but  CFCQ^ 
disciplinary  committees  would  hear 
such  cases. 

As  owners  of  the  CFCCNY,  the  CSCE 
and  COMEX  believe  that  combining 
their  clearing  functions  at  a  single 
clearing  organization  would  benefit  the 
trading  public  in  general  and  the 
clearing  community  in  general.  They 
contend  that  combined  clearing  at  the 
CFCCNY  would  enhance  the  clearing  > 
system’s  financial  integrity  and  reduce 
the  costs  of  clearing.  In  addition  by 
allowing  pays  and  collects  for 
proprietary  accounts  to  be  netted,  the 
proposal  could  make  the  clearing 
process  more  efficient  by  reducing  the 
necessary  movement  of  cash  and 
securities.* 

n.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  CFCCNY’s  proposal 
that  members  of  the  public  believe  may 
raise  issues  imder  the  Act  or 
Commission  regulations.  In  partioilar, 
the  Conunission  requests  comments 
concerning  any  systemic  risk 
implications,  impact  on  the  costs  of 


^The  SPAN  marginiiig  system  calculates  maigm 
for  futures  and  options  positions  on  a  portfolio  risk 
basis.  The  Commission  approved  the  use  of  the 
SPAN  margining  system  by  CSC  Clearing  on  May 
18, 1992  and  by  CCA  on  December  11, 1992. 

s  Notably,  the  Presidential  Task  Force  on  Market 
Mechanisms,  among  other  groups,  also  suggested 
that  a  unified  clearing  system  across  different 
marketplaces  could  reduce  risk  and  increase 
efficiency  in  the  financial  markets.  See  Report  of 
the  Presidential  Task  Force  on  Market  Mechanisms, 
84  Qanuary  1988). 


firms  doing  business  at  multiple 
clearing  organizations,  bankruptcy 
issues  and  any  anticompetitive 
concerns. 

Copies  of  the  proposed  implementing 
rules  and  related  materials  are  available 
for  inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW, 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314.  Some 
materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
■145.9. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  tne 
proposal  should  send  su^  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW,  Wa^ington,  DC  20581,  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Alan  L.  Seifert, 

Deputy  Director. 

[FR  Doc.  92-29631  Filed  12-4-92;  8:45  am] 
BMOJNQ  CODE  S3B1-01-H 


Minnaapolit  Grain  Exchanga: 

Propoa^  Amandmanta  to  tha  Oata 
Futuras  Contract  Relating  to 
Dallvarabla  Gradea,  Delivary 
Procaduraa,  and  Load-Out 
Raqulramanta  and  Regularity 
Conditiona  for  Delivery  Warahouaaa 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Proposed  Contract 
Market  Rule  Changes. 

SUMMARY:  The  Minneapolis  Grain 
Exchange  ("MCE”)  has  submitted 
propos^  amendments  to  its  oats  futures 
contract  that  would:  (1)  Delete  No.  1 
extra  heavy  oats  and  No.  1  heavy  oats 
as  deliverable  grades;  (2)  reduce  to  three 
from  four  cents  per  bushel  the  premium 
applicable  to  the  delivery  of  No.  2  extra 
heavy  oats  on  the  futures  contract:  (3) 
increase  to  four  from  three  cents  per 
bushel  the  discount  applicable  to  the 
delivery  of  No.  2  oats  with  a  minimum 
test  weight  of  36  pounds  per  bushel  on 
the  futures  contact;  (4)  increase  to  eight 
firom  six  cents  per  bushel  the  discoimt 
applicable  to  the  delivery  of  No.  2  oats 
with  a  test  weight  of  a  at  least  34 
pounds  per  bushel;  (5)  specify  that  all 
deliverable  oats  having  at  least  94 
percent  but  less  than  96  percent  sound 
oats  are  deliverable  at  par,  (6)  specify 
that  all  deliverable  oats  having  96 
percent  or  more  soimd  oats  are 
deliverable  at  a  premium  of  four  cents 
per  bushel:  and  (7)  establish  Duluth- 


Superior  as  a  delivery  point  for  the 
futures  contract  with  deliveries  at  the 
point  being  subject  to  a  discount  of  12 
cents  per  bushel. 

In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  (“Division”)  of  the 
Commodity  Futures  Trading 
Commission  (“Commission”)  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 

DATES:  Comments  must  be  received  on 
or  before  January  6, 1993. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  amendments  to  the 
Minneapolis  Grain  Exchange  oats 
futiires  contact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
contract’s  existing  deliverable  grades  are 
based  on  official  U.S.  grade  standards 
for  oats.  Currently,  the  terms  of  the 
contract  provide  for  the  delivery  of  the 
following  grades  of  oats:  No.  1  extra 
heavy  and  heavy  oats.  No.  2  extra  heavy 
and  heavy  oats;  and  No.  2  oats.  Under 
the  contract’s  existing  terms.  Grade  No. 

2  heavy  oats  are  deliverable  at  par,  with 
Grade  No.  2  extra  heavy  oats  being 
deliverable  at  a  premium  of  fotir  cents 
per  bushel.  Grade  No.  2  oats  which  have 
a  test  weight  of  at  least  36  poimds  are 
deliverable  at  a  discount  of  three  cents 
per  bushel.  Grade  No.  2  oats  which  have 
a  test  weight  of  at  least  34  poxmds  but 
less  than  36  poimds  are  deliverable  at  a 
discount  of  six  cents  per  bushel.  'The 
futures  contract’s  existing  terms  also  set 
forth  specified  premiums  for  the 
delivery  of  No.  1  extra  heavy  and  heavy 
oats.  ’The  contract  presently  does  not 
contain  any  requirements  or 
specifications  relating  to  the  percentage 
of  soimd  oats  contained  in  delivery  oats. 

The  contract  currently  specifies  that 
delivery  on  the  contract  may  only  be 
made  in  regular  warehouses  located  in 
the  Minneapolis,  St.  Paul  and  Red  Wing 
switching  districts.  Deliveries  at  all 
locations  are  at  par. 


57826 


Federal  Register  /  Vol.  57,  No.  235  /  Monday.  December  7,  1992  /  Notices 


Under  the  proposed  amendments.  No. 

1  extra  heavy  and  No.  1  heavy  oats  will 
no  longer  be  deliverable  on  the  futures 
contract.  The  proposed  amendments 
also  will  reduce  to  three  cents  firom  four 
cents  per  bushel  the  premium  for  the 
delivery  of  No.  2  extra  heavy  oats.*  In 
addition,  the  proposed  amendments 
will  increase  to  four  from  three  cents 
per  bushel  the  discoimt  for  the  delivery 
of  No.  2  oats  which  have  a  minimum 
test  weight  of  36  pounds,  and  will 
increase  to  eight  from  six  cents  per 
bushel  the  discoimt  for  the  delivery  of 
No.  2  oats  which  have  a  test  weight  of 
at  least  34  pounds  but  less  than  36 
pounds. 

The  proposed  amendments  also  will 
establish  new  quality  requirements  and 
spedBcations  relating  to  the  percentage 
of  sound  oats  found  in  delivery  oats,  in 
addition  to  the  contract’s  existing 
quality  provisions  noted  above. 
Specifically,  the  proposed  amendments 
will  establish  the  requirement  that  all 
deliverable  oats  must  be  at  least  94 
percent  sound.  In  addition,  the 
proposed  amendments  will  provide  for 
the  delivery  at  par  of  oats  that  are  at 
least  94  percent  but  less  than  96  percent 
sound  and  for  the  delivery  at  a  premium 
of  four  cents  per  bushel  of  oats  that  are 
at  least  96  percent  sound. 

The  praised  amendments  also  will 
establish  an  additional  delivery  point  at 
Duluth,  Minnesota/Superior,  Wisconsin. 
Under  the  proposal,  oats  futures 
deliveries  at  MCE-epproved  waterfront 
warehouses  located  within  the  Duluth, 
Minnesota/Superior,  Wisconsin 
switching  district  would  be  subject  to  a 
discount  of  12  cents  per  bushel.  In 
addition,  the  proposed  amendments 
will  require  that  regular  delivery 
warehouses  located  in  Duluth*Superior 
must  load  delivery  oats  at  a  minimum 
daily  rate  of  23  hopper  cars  for  rail 
shipments  or  200,000  bushels  for  vessel 
shmments. 

'The  MCE  proposes  to  apply  the 
proposed  amendments  to  all  contract 
months  following  its  receipt  of 
Commission  approval,  except  those 
currently  listed  delivery  months  in 
which  there  are  open  positions  at  the 
time  that  the  proposed  amendments  are 
made  effective  by  the  MCX. 

According  to  tne  MCE.  the  proposed 
amendments  will  enhance  the  MGE’s 
oats  futures  contract  without  creating  an 
unfair  disadvantage  for  either  buyers  or 


'Th*  propoMd  amendmantf  alio  will  tpodly 
explicitly  ia  the  contract'!  tanas  that  U.S.  No.  2 
extra  heavy  and  U.S.  No.  2  heavy  oats  must  have 
a  miniaHun  ten  wei^ts  of  40  and  38  pounds  par 
bushel,  respectively.  These  requireoMats  reflect  the 
minimum  test  wei^t  requiremaats  specified  in 
existing  U.S.  official  gra^  standards  for  thasa 
grades. 


sellers.  The  Exchange  also  represents 
that  the  proposed  amendments  will 
make  the  terms  of  the  contract  reflect 
more  accurately  current  cash  market 
practices.  In  addition,  the  MCE 
indicates  that  the  additiim  of  the 
Duluth-Superior  delivery  point  is 
appropriate  a  view  of  the  net  that  this 
location  serves  as  the  gateway  through 
which  Canadian  oats  are  imported  into 
the  U.S.  from  Thunder  Bay.  Ontario, 
and  that  the  proposed  12  cent-per- 
bushel  discount  for  delivery  at  Duluth- 
Superior  reflects  cash  market  price 
difleientials  and  freight  rates  between 
that  location  and  the  Minneapolis-St 
Paul-Red  Wing  switching  districts. 

The  Commission  is  specifically 
requesting  comments  with  respect  to:  (1) 
The  extent  to  which  the  proposed 
revised  price  differentials  for  the 
amended  deliverable  grades  of  oats,  the 
proposed  premium  for  the  delivery  of 
oats  that  are  at  least  96  percent  sound, 
and  the  proposed  discount  for  delivery 
of  oats  in  Duluth-Superior  relative  to  the 
contract’s  par  delivery  point  fall  within 
the  range  of  commonly  observed  or 
expect^  commercial  price  differences; 
and  (2)  the  extent  to  which  the 
proposals  to  eliminate  delivery  of  U.S. 
No.  1  extra  heavy  and  U.S.  No.  1  heavy 
oats  and  establish  a  new  requirement 
that  all  deliverable  oats  must  be  at  least 
94  percent  sound  reflect  cash  market 
practices;  and  (3)  the  effect  of  the 
proposed  amendments  on  the 
economically  deliverable  supply  of  oats 
available  for  the  futures  contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Wa^ington,  D.C  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  MCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  ffie  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission’s 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission’s  headquartOTS  in 
accordance  with  CF.R.  145.7  and  145.8. 

Any  person  interested  in  subpiitting 
written  data,  views  or  arguments  on  the 
proposed  ammdments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Tiding 
Commis^on,  2033  K  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 


Issued  in  Washington,  DC  on  December  2, 
1992. 

Gerald  Gay, 

Director. 

[FR  Doc.  92-29632  Filed  12-4-92;  8:45  am] 
BiLUNO  CODE  SSS1-«1-M 


DEPARTMENT  OF  DEFENSE 

Officfl  the  Secretary 

DoD  Advieory  Panel  on  Streemllnlng 
and  Codifying  Acquiaition  Law 

AGENCY:  Defense  Management  College. 
ACTION:  Notice  of  cancelation  of 
meeting. 

SUtlMARY:  On  Friday,  November  20. 
1992  the  Elepartment  of  Defense 
published  an  announcement  of  the 
December  3  8c  4, 1992  public  meeting  of 
the  DoD  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Law  in  Federal  Register  (57  FR  54774). 
This  meeting  has  b^n  canceled.  For 
further  information  contact  Linda 
Snellings  at  (703)  355-2665. 

Dated:  December  1, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc  92-29563  Filed  12-4-92;  8:45  am) 
BIUJNO  cooe  3S10-01-M 


Departmant  of  tha  Army 

Final  Environmantai  Impact  Statamant 
for  Baaa  Raaiignmant  at  Abardaan 
Proving  Ground,  MD;  Availability 

AGENCY:  United  States  Army, 
Department  of  Defense. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  recommendation  to 
establish  an  Army  Research  Laboratory 
facility  at  Aberdeen  Proving  &ound. 
Maiylwd.  and  to  realign  some  Army 
research  and  technology  functions  to  the 
new  facility  was  mandated  by  Public 
Law  101-510  (BRAC  91),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  This  document  focuses  on  the 
environmental  and  socioeconomic 
impacts  and  mitigations  associated  with 
the  construction  of  the  Army  Research 
Laboratory  facility  at  Aberdeen  Proving 
Ground. 

No  long-term  adverse  ecological  or 
environmental  health  effects  are 
expected  due  to  the  construction  of  the 
Laboratory  facility.  TTie  preferred 
alternative  site  for  the  proposed 
construction  project  vdll  not 
significantly  impact  environmental 
resources. 


Federal  Register  /  Vol.  57,  No.  235  /  Monday,  December  7.  1992  /  Notices 


57827 


A  public  meeting  was  held  ih 
Aberdeen,  Maryland,  on  August  27, 

1992.  Public  notices  requesting  input 
and  comments  from  the  public  were 
issued  in  the  regional  area  surrounding 
Aberdeen  Proving  Ground.  All 
comments  received  dining  the  public 
comment  puiod  for  the  draft  EIS  are 
addressed  in  the  final  EIS. 

SUPPLEMENTARY  INFORMATION:  The  public 
is  encouraged  to  comment  on  the  final 
Environmental  Impact  Statement. 

Copies  of  the  Environmental  Impact 
Statement  can  be  requested  by  writing 
to:  United  States  Army  Corps  of 
Engineers,  Baltimore  District,  ATTN: 
CENAB-PL-EM,  P.O.  Box  1715, 
Baltimore,  Maryland  21203-1715. 
Written  public  comments  and 
suggestions  received  by  4  January  1993 
will  be  addressed  in  the  Record  of 
Decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  Notice  of 
Availability  may  be  directed  to  Ms. 
Leslie  Hill,  telephone  (410)  962-9499. 

Dated:  November  30, 1992. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  Gr  Ck:cupational  Health, 
OASA  (I.  L&E). 

IFR  Doc.  92-29523  Filed  12-4-92;  8:45  am] 
BiUlNO  CODE  371O-0a-M 


Aimy  Science  Board  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  17  &  18  December  1992. 

Time  of  Meeting:  0800-1700  Daily. 

Place:  Fort  Bragg,  NC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Panel  on  "Space  Systems  and  Future  Army 
Operations"  will  meet  for  discussions 
focussed  on  current  operational  concepts  and 
the  Army  Long-Range  Plan  for  Space.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b.(c)  of  title  5, 
U.S.C.,  specifically  subparagraph  (1)  thereof 
and  title  5,  U.S.C.,  appendix  2,  subsection 
10(d).  The  classified  material  and 
information  to  be  discussed  will  be  so 
enmeshed  with  the  unclassified  material  as 
to  preclude  opening  any  piortion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  92-29640  Filed  12-4-92;  8:45  am] 
BILUNO  CODE 


DEPARTMENT  OF  ENERGY 

Determination  to  Re-eetabiiah  the 
Secretary  of  Energy  AcMaory  Board 
Taak  Force  on  Radioactive  Waate 
Management 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463),  and  in 
accordance  with  41  CFR  subpart  101- 
6.10,  and  following  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  (SEAB)  Task 
Force  on  Radioactive  Waste 
Management  has  been  re-established  for 
an  additional  year. 

The  committee  will  provide  advice  to 
the  Secretary  of  Energy  on  measures  the 
Department  can  take  to  strengthen 
public  trust  and  confidence  in  the 
diverse  radioactive  waste  management 
activities. 

The  membership  of  the  Task  Force 
include  approximately  16  individuals, 
selected  on  the  basis  of  their 
professional  experience  and  broad 
competence  in  areas  related  to 
organizational  design,  public 
administration,  and  management. 
Appointments  will  be  made  for  one 
year.  Particular  attention  was  also  paid 
to  obtaining  a  balance  of  interests, 
points  of  view,  and  geography. 

The  re-establishment  of  the  SEAB 
Task  Force  on  Radioactive  Waste 
Management  has  been  determined 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Task  Force  will 
operate  in  accordance  with  the 
provisions  of  FACA,  the  Department  of 
Energy  Organization  Act,  the  GSA 
Regulation  on  Federal  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Daniel  Metlay  ((202)  586-7092). 

Issued  in  Washington  DC  on  December  3, 
1992. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  92-29740  Filed  12-4-92;  8:45  ami 
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Secretary  of  Energy  Advisory  Board 
(Task  Force  on  Radioactive  Waste 
Management);  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 


hereby  given  of  the  following  advisory 
committee  meetings: 

Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Radioactive  Waste 
Management. 

Date  and  Time:  Thursday,  December  10, 
1992,  8:30  a.m.-5  p.m.;  Friday,  December  11, 
1992,  8:30  a.m.-4  p.m. 

Contact;  Dr.  Daniel  S.  Metlay,  Designated 
Federal  Officer,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586-3903. 

Purpose:  The  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Radioactive  Waste 
Management  was  established  in  October  1990 
to:  (1.)  Identify  the  factors  that  affect  the  level 
of  public  trust  and  confidence  in  Department 
of  Energy  programs;  (2.)  assess  the 
effectiveness  of  alternative  financial, 
organizational,  legal,  and  regulatory 
arrangements  in  promoting  public  trust  and 
confidence;  (3.)  consider  the  effects  on  other 
programmatic  objectives,  such  as  cost  and 
timely  acceptance  of  waste,  of  those 
alternative  arrangements;  and  (4.)  provide  the 
Secretary  with  recommendations  and 
guidance  for  implementing  those 
recommendations. 

Tentative  Agenda 

Location:  San  Diego  Hilton  and  Beach 
Tennis  Resort,  1775  Mission  Bay  Drive,  San 
Diego,  California  92109,  (619)  276-4010. 

Thursday,  December  10. 1992,  8:30  a.m.-S 
p.m. 

8:30  a.m.-10:30  a.m.:  Discussion  of  final 
findings  and  recommendations 
10:30  a.m.-10:45  a.m.:  Break 
10:45  a.m.-12:00  p.m.:  Continue  discussion 
of  findings  and  recommendations 
12  p.m.-l  p.m.:  Lunch 
1  p.m.-2:45  p.m.:  Continue  discussion  of 
findings  and  reconunendations 
2:45  p.m.-3  p.m.:  Break 
3:00  p.m.-4  p.m.:  Continue  discussion  of 
findings  and  recommendations 
4  p.m.-5  p.m.:  Public  Cormnent  (10  minute 
rule) 

Friday,  December  1 1. 1992,  8:30  a.m.-4  p.m. 
8:30  a.m.-10:30  a.m.:  Discussion  of  final 
findings  and  recommendations 
10:30  a.m.-10:45  a.m.;  Break 
10:45  a.m.-12:00  p.m.:  Continue  discussion 
of  findings  and  recommendations 
12  p.m.-l  p.m.:  Lunch 

1  p.m.-2  p.m.:  Public  Cormnent  (10  minute 
rule) 

2  p.m.-4  p.m.:  Conclude  task  force 
discussions  on  findings  and 
reconunendations  for  the  final  report 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman’s  judgment,  facilitate  the 
orderly  conduct  of  business. 

During  its  meetings  in  California,  the 
Task  Force  welcomes  comments  on  the 
draft  working  paper  of  its  report.  The 
draft  will  be  available  at  the  meeting. 
Members  of  the  public  are  invited  to 
present  their  views  and  will  be  heard  in 
the  order  they  sign  up  at  each  of  the  two 
meetings.  The  Task  Force  will  make 
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every  effort  to  bear  the  views  of  all 
interested  parties.  The  Task  Force 
regrets  that  this  notice  shall  appear  so 
close  to  the  time  of  the  meeting.  A 
December  meeting  is  critical  to 
finalizing  the  report  for  the  out-going 
Secretary.  It  accepts  responsibility  for 
the  delay. 

Requests  for  copies  of  the  draft 
working  paper  and  written  comments 
on  it  may  be  submitted  to  Dr.  Daniel 
Metlay,  Secretary  of  Energy  Advisory 
Board,  AC-1, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

At  a  later  date,  the  public  will  have  an 
additional  opportunity  to  comment  on  a 
subsequent  draft  report. 

Minutes:  A  transcript  and  minutes  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the  Public 
Reading  Room,  lE-190  Forrestal 
Building,  1000  Indpendence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued;  W'ashington,  EXD,  on  December 
3, 1992. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  92-29741  Filed  12-4-92;  8:45  am) 
BILUNC  CODE  S4i0-«1-ll 


Conduct  of  Employees;  Waiver 

Section  602(a)  of  the  Department  of 
Energy  (“DOE”)  Organization  Act  (Pub. 
L.  No.  95-91,  hereinafter  referred  to  as 
the  “Act”)  prohibits  a  “supervisory 
employee”  (defined  by  section  601(a)  of 
the  Act)  of  the  Department  of  knowingly 
receiving  compensation  from,  holding 
any  official  relation  with,  or  having  any 
pecuniary  interest  in  any  “energy 
concern”  (defined  by  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  the  interest  is  a  pension, 
insurance,  or  other  similarly  vested 
interest. 

Mr.  Ralph  A.  Carabetta  has  been 
appointed  to  the  position  of  Associate 
Director,  Office  of  Project  Management, 
Pittsburgh  Energy  Technology  Center. 

As  a  result  of  his  previous  employment 
with  General  Electric  Company.  1^. 
Carabetta  has  a  vested  interest,  within 
the  meaning  of  section  602(c)  of  the  Act. 
in  the  General  Electric  Company 
Pension  Plan.  I  have  granted  Mr. 
Carabetta  a  waiver  of  the  divestiture 
requirement  of  section  602(a)  of  the  Act 
for  the  duration  of  his  employment  as  a 
supervisory  employee  with  the 
Department  with  respect  to  this  pension 
interest. 


In  accordance  with  section  208,  title 
18,  United  States  Code,  Mr.  Carabetta 
has  been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon 
General  Electric  Company. 

Dated:  November  21, 1992. 

James  D.  Watkins, 

Admiral,  U.S.  Navy  (Betired)  Secretary  of 
Energy. 

IFR  Doc.  92-29618  Filed  12-4-92;  8:45  am| 
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Floodplain  Invoivamant  Notification  for 
Proposed  Environmental  Restoration 
Interim  Action  at  the  Oak  Ridge 
Reservation,  Oak  Ridge,  TN 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  floodplain 
involvement  and  opportunity  to 
comment. 

SUMMARY:  DOE  proposes  to  perform 
interim  remedial  actions  at  Solid  Waste 
Management  Unit  (SWMU)  13.1  at 
Waste  Area  Grouping  (WAG)  13  at  Oak 
Ridge  National  Laboratory  (ORNL)  on 
the  Oak  Ridge  Reservation,  Oak  Ridge, 
Tennessee.  All  activities  related  to  the 
proposed  restoration  project  would 
occur  within  a  fenced  area  of 
approximately  5  acres  on  federally- 
owned  property. 

In  accoraance  with  the  DOE 
regulations  for  Compliance  with 
Floodplains/Wetlands  Environmental 
Review  Requirements  (10  CFR  part 
1022),  DOE  will  conduct  a  floodplain 
assessment  and  publish  a  floodplain 
statement  of  findings  before  conducting 
restoration  activities.  Maps  and  further 
information  are  available  from  DOE  at 
the  Information  Resource  Center,  105 
Broadway  Avenue,  Oak  Ridge, 
Tennessee  37830.  Phone:  (615)  481- 
0695. 

DATES:  Comments  are  due  no  later  than 
December  22, 1992. 

ADDRESSES:  Send  comments  to  Robert  C. 
Sleeman,  Director,  Environmental 
Restoration  Division  (EW-91),  U.S. 
Department  of  Energy,  Post  Office  Box 
2001,  Oak  Ridge,  Tennessee  37831- 
8541,  or  fax  comments  to  615-576- 
6074. 

FOR  FURTHER  INFORMATION  ON  THE  DOE 
FLOOOPLAMAirETLANDS  REVIEW  PROCESS 
CONTACT:  Carol  Borgstrom,  Director, 
Office  of  NEPA  Ovmight,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  202-586-4600 
or  800-472-2756. 


SUPPLEMENTARY  INFORMATION:  EXDE 
would  perform  the  proposed  interim 
remedial  actions  under  sections  104  and 
120  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  and  the 
National  Contingency  Plan  (NCP).  The 
use  of  an  interim  remedial  action  is 
consistent  with  the  U.S.  Environmental 
Protection  Agency's  (EPA)  guidance  in 
the  preamble  to  the  NCP  (55  FR  8704, 
March  8, 1990),  which  provides  for  the 
implementation  of  interim  actions  to 
prevent  exposure  to  or  control  risks 
posed  by  a  site  until  a  final  action  is 
selected. 

WAG  13  is  on  the  east  bank  of  the 
Clinch  River  at  about  river  mile  20.5, 
approximately  1.9  miles  southwest  of 
the  ORNL  main  plant  area.  SWMU  13.1, 
a  5-acre  fenced  area,  consists  of  eight  10 
by  10-m  plots  that  were  used  to  study 
the  ecological  effects  of  nuclear 
weapons  fallout.  Four  of  the  plots 
received  approximately  2.2  Curies  (Ci) 
of  cesium-137  in  1968,  a  total  of  8.8  Ci 
for  the  entire  site.  One-half  to  2.5  acres 
of  the  SWMU,  including  portions  of  two 
contaminated  plots,  lie  below  the  750.4- 
ft  contour,  which  marks  the  100-year 
floodplain  for  the  Clinch  River. 
Although  part  of  the  SWMU  is  in  the 
floodplain,  there  are  no  wetlands  within 
the  area  for  which  remediation  is 
proposed. 

The  proposed  interim  action  would 
reduce  direct  exposure  to  radiation  from 
the  cesium  plots  by  removing  the 
contaminated  soil  and  regrading  the 
area  with  fill  material.  Under  the 
proposed  action,  both  of  these  activities 
will  require  that  some  remedial 
activities  take  place  within  the 
floodplain  of  the  Clinch  River. 

The  proposed  action,  if  implemented, 
would  be  carried  out  with  the 
concurrence  of  EPA  and  the  Tennessee 
Department  of  Environment  and 
Conservation.  This  action  would  be 
performed  in  such  a  manner  as  to  avoid 
or  minimize  impacts  on  the  floodplain. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management 

IFR  Doc.  92-29619  Filed  12-4-92;  8:45  am) 
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Wetland  Involvement  Notication  for 
Proposed  Environmental  Restoration 
Interim  Action  at  the  Oak  Ridge 
Reservation,  Oak  Ridge,  TN 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  NcKice  of  wetland  involvement 
and  opportunity  to  comment. 
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SUMMARY:  DOE  proposes  to  perform 
interim  remedial  actions  at  Waste  Area 
Grouping  (WAG)  11  at  Oak  Ridge 
National  Laboratory  (ORNL)  on  the  Oak 
Ridge  Reservation  (ORR)  in  Oak  Ridge, 
Tennessee.  All  activities  related  to  the 
proposed  restoration  project  would 
occur  within  a  restricted  area  of 
approximately  30  acres  on  federally- 
owned  property.  The  proposed  action 
includes  the  removal  of  contaminated 
debris  from  the  surface  of  WAG  11  and 
the  consolidation  and  packaging  of 
debris  for  storage  or  disposal. 
Remediation  activities  would  take  place 
in  wetland  areas,  but  no  portion  of  WAG 
11  lies  within  a  100-year  floodplain. 

In  accordance  with  the  DOE 
regulations  for  Compliance  with 
Floodplains/Wetlands  Environmental 
Review  Requirements  (10  CFR  part 
1022),  DOE  Mrill  conduct  a  wetlands 
assessment  before  conducting 
restoration  activities.  Maps  and  further 
information  are  available  from  DOE  at 
the  Information  Resource  Center.  105 
Broadway  Avenue,  Oak  Ridge, 

Tennessee  37830.  Phone:  615-481- 
0695. 

DATES:  Comments  are  due  no  later  than 
December  22. 1992. 

ADDRESSES:  Send  comments  to  Robert  C. 
Sleeman,  Director,  Environmental 
Restoration  Division  (EW-91),  U.S. 
Department  of  Energy.  Post  Office  Box 
2001,  Oak  Ridge,  Tennessee  37831- 
8541,  or  Fax  comments  to  (615)  576- 
6074. 

FOR  FURTHER  INFORMATION  ON  THE  DOE 
FLGODPUUN/WETLANO  REVIEW  PROCESS 
CONTACT:  Carol  Borgstorm,  Director, 
Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  Washington,  DC 
20585,  202-586-4600  or  800-472-2756. 
SUPPLEMENTARY  INFOMIATION:  DOE 
would  take  the  proposed  action  as  an 
interim  remedial  action  under  sections 
104  and  120  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  and  the 
National  Contingency  Plan  (NCP).  The 
use  of  an  interim  remedial  action  is 
consistent  with  the  U.S.  Environmental 
Protection  Agency’s  (EPA)  guidance  in 
the  preamble  to  the  NCP  (55  FR  8704, 
March  8, 1990),  which  provides  for  the 
implementation  of  interim  actions  to 
prevent  exposure  or  control  risks  posed 
by  a  site  until  a  final  action  is  selected. 
In  addition,  DOE’s  NEPA  Guidelines  (55 
FR  37174)  allow  this  type  of  actitm  to 
reduce  the  likelihood  of  spillage, 
leakage,  fire,  explosion,  or  exposure  to 
humans,  animals,  or  the  food  chain. 


WAG  11  is  located  on  the  western 
edge  of  East  Fork  Ridge,  1  mile  east  of 
the  junction  of  Tennessee  State  Route  95 
(White  Wing  Road)  and  the  Oak  Ridge 
Turnpike.  WAG  11,  also  known  as  the 
White  Wing  Scrap  Yard,  encompasses 
approximately  30  acres  and  was  used 
for  above  ground  storage  of 
contaminated  material  from  the  Oak 
Ridge  Gaseous  Diffusion  Plant  (ORGDP), 
the  Y-12  Plant,  and  ORNL.  The  wetland 
area  in  WAG  11  is  associated  with  land 
along  three  unnamed  tributaries  to  Bear 
Creek.  The  first  tributary  begins  in  the 
western  portion  of  the  WAG,  in  the  area 
used  by  the  ORGDP,  and  flows  for  0.04 
miles  ^fore  crossing  the  WAG 
boundary.  The  other  streams  are  in  the 
eastern  portion  of  the  WAG.  One  stream 
flows  through  0.16  miles  of  the  Y-12 
and  ORNL  areas,  while  the  second 
stream  flows  through  0.09  miles  of  the 
ORNL  area.  The  two  streams  join  and 
flow  along  the  southern  border  of  the 
WAG  for  0.05  miles. 

The  proposed  actions  are  interim 
remedial  actions  for  the  removal  of 
scrap  that  will  mitigate  the  risk 
associated  with  the  various  types  of 
surface  debris  at  the  site.  The  collection 
of  the  debris  may  occur  near  the 
wetland  cueas  associated  with  the 
streams  flowing  through  the  WAG,  but 
the  consolidation  of  the  debris  would 
occur  outside  of  all  wetlands. 

The  proposed  action,  if  implemented, 
would  be  carried  out  with  the 
concurrence  of  EPA  and  the  Tennessee 
Department  of  Environment  and 
Conservation.  The  proposed  action 
would  be  performed  in  such  a  manner 
as  to  avoid  or  minimize  impacts  on 
wetlands. 

Paul  D.  Grimm, 

Principal  Deputy  Assistant  Sectetary  for 
Environmental  Restoration  and  Waste 
Management. 

[FR  Doc  92-29620  Piled  12-4-92;  8:45  am) 
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Roodplain  and  Wetland  Involvement 
Notification  for  Propoaed  Remedial 
Investigation  Activltiea  at  the  Oak 
Ridge  Reservation,  Oak  Ridge,  TN 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  floodplain  and 
wetland  involvement  and  opportunity 
to  comment. 

SUMMARY:  DOE  proposes  to  perform 
Comprehensive  Envinmmental 
Response,  Compensation,  and  liability 
Act  (CERCLA)  Remedial  Investigation 
(RI)  activities  at  Waste  Area  Grouping 


(WAG)  5  at  Oak  Ridge  National 
Laboratory  (ORNL)  on  the  Oak  Ridge 
Reservation,  Oak  Ridge.  Tennessee.  All 
activities  related  to  the  proposed  project 
would  occur  on  federally-owned 
property. 

In  accordance  with  DOE  regulations 
for  Compliance  with  Floodplains/ 
Wetlands  Environmental  Review 
Requirements  (10  CFR  part  1022),  EXDE 
Mali  prepare  a  floodplahi/wetland 
assessment  and  publish  a  floodplain 
statement  of  findings  before  conducting 
restoration  activities.  Maps  and  further 
information  are  available  from  DOE  at 
the  Information  Resources  Center,  105 
Broadway  Ave.,  Oak  Ridge,  Tennessee 
37830.  (615)  481-0695. 

DATES:  Comments  are  due  no  later  than 
December  22. 1992. 

ADDRESSES:  Send  comments  to  Robert  C 
Sleeman,  Director.  Environmental 
Restoration  Division  (EW-91),  U.S. 
Department  of  Energy,  Post  Office  Box 
2001,  Oak  Ridge,  Tennessee  37831- 
8541,  or  fax  comments  to  (615)  576- 
6074. 

FOR  FURTHER  INFORMATION  ON  THE  DOE 
FLOODPLAH4/WETLANO  REVIEW  PROCESS 
CONTACT:  Carol  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  202-586-4600 
or  800-472-2765. 

SUPPLEMENTARY  INFORMATION:  DOE 
would  perform  the  proposed  Rl 
activities  under  sections  104  and  120  of 
CERCLA  and  the  National  Contingency 
Plan  or  NCP  (40  CFR  300.430).  WAG  5, 
located  in  Melton  Valley  approximately 
2  miles  south-southwest  of  ffie  ORNL 
main  plant,  has  been  used  for  the 
disposal  of  low-  and  high-level 
radioactive  waste  and  ^er  hazardous 
material  through  a  variety  of  methods. 
The  RI  will  include  sediment  and 
surface  water  sampling  in  streams  and 
seeps  near  WAG  5.  H-flumes  will  be 
installed  at  the  mouths  of  three  streams 
to  provide  continuous  monitoring  of 
flow  rates.  Wetlands  are  associated  with 
each  of  the  streams  and  are  likely  to 
exist  near  several  of  the  seeps. 
Additionally,  seeps  located  along  the 
southern  border  of  the  WAG  are  in  the 
100-year  floodplain  of  White  Oak  Lake. 

Restoration  activities  would  be 
carried  out  according  to  a  RI  Work  Plan 
approved  by  the  U.S.  Environmental 
Protection  Agency  and  the  Tennessee 
Department  of  Environment  and 
Conservation.  The  proposed  action 
would  be  performed  in  such  a  manner 
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88  to  avoid  or  minimize  impacts  on  the 
floodplain  and  wetlands. 

Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

IFR  Doc.  92-29621  Filed  12-4-92;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

{Docket  No.  RM93-34)00] 

Regional  Transmission  Group 
Proposal:  Extension  of  Time  for 
Comments 

November  25, 1992. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  Energy. 

ACTION:  Notice  of  request  for  public 
comments  on  regional  transmission 
group  proposal;  extension  of  time  for 
comments. 


SUMMARY:  On  November  10, 1992,  the 
Commission  issued  a  Notice  of  Request 
for  Public  Comments  on  a  Regional 
Transmission  Croup  Proposal  (57  FR 
54580,  November  19, 1992).  The  date  for 
flling  comments  is  being  extended  at  the 
request  of  Ehincan  k  Allen,  the 
American  Public  Power  Association, 
Destec  Energy,  Inc.,  Edison  Electric 
Institute,  Large  Public  Power  Coimcil, 
National  Association  of  Regulatory 
Utility  Commissioners,  National  Rural 
Electric  Cooperative  Association  and  the 
Transmission  Access  Policy  Study 
Group. 

DATES:  The  date  for  filing  comments  is 
extended  to  January  25, 1993. 

ADDRESSES:  Office  of  the  Secretary,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
D.  Cashell,  Secretary.  (202)  208-0400. 

On  November  13, 1992,  Duncan  k 
Allen  filed  a  request  for  a  32-day 
extension  of  the  deadline  for  filing 
comments  in  this  proceeding.  On 
November  24, 1992,  the  American 
Public  Power  Association,  Destec 
Energy  Inc.,  Edison  Electric  Institute, 
Large  Public  Power  Council,  National 
Association  of  Regulatory  Utility 
Commissioners,  National  Rural  Electric 
Cooperative  Association,  and  the 
Transmission  Access  Policy  Study 
Group  filed  a  request  for  a  45-day 
extension  of  the  deadline  for  filing 
comments  in  this  proceeding. 

Upon  consideration,  notice  is  hereby 
given  that  the  deadline  for  filing 
comments  in  this  proceeding  is  hereby 


extended.  Comments  will  be  due  no 
later  than  January  25, 1993. 

UM  D.  CashaU, 

Secretary. 

(FR  Doc  92-29536  Filed  12-4-92;  8:45  am] 
BKUNO  CODE  frir-ot-M 


[Docket  No.  TQ93-3-63-0001 

Cam«gi«  Natural  Qaa  Co.;  Propoaad 
Changaa  In  FERC  Gaa  Tariff 

December  1, 1992. 

Take  notice  that  on  November  25. 
1992,  Carnegie  Natural  Gas  Comj^y 
(“Carnegie”)  tendered  for  filing  tne 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tarifl,  Second  Revised 
Voluine  No.  1,  with  a  proposed  eflective 
date  of  December  1. 1992: 

Thirty-Eighth  Revised  Sheet  No.  8 
Thirty-Eighth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
section  154.308  of  the  Commission’s 
regulations  and  Section  23  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tarifl,  it  is  filing  an  Out-of- 
Cycle  Purchased  Gas  Adjustment 
(“PGA”)  to  track  rate  changes  proposed 
by  its  pipeline  supplier,  Texas  Ea^em 
lYansmission  Corporation  (“Texas 
Eastern”),  pursuant  to  the  interim 
settlement  filed  by  Texas  Eastern  on 
November  2. 1992,  in  Docket  Nos. 
CP90-2154-003  et  al.,  which  is 
currently  pending  before  the 
Commission.  Carnegie  further  states  that 
the  propose  of  this  filing  is  to  assure 
that  Carnegie’s  filed  sales  rates  will 
correctly  track  the  rate  changes  to  be 
implemented  by  Texas  Eastern  in  the 
event  the  Commission  approves  the 
subject  interim  settlement  to  become 
effective,  as  proposed,  on  December  1, 
1992.  Carnegie  requests  that  the  above 
tarifi  sheets  M  accepted  subject  to  the 
Commission’s  approval  of  the  interim 
settlement  filed  by  Texas  Eastern  in 
Docket  Nos.  CP90-2154-003  et  al., 
effective  December  1, 1992. 

Carnegie  submits  that  the  above  tariff 
sheets  reflect  the  following  changes 
fit)m  Carnegie’s  last  scheduled  PGA 
filing  in  Do^et  No.  TQ93-2-63-000  et 
al.:  A  $2.1911  per  Dth  increase  in  the 
demand  component  of  its  sales  rates 
under  Rate  S^edules  CDS  and  LVWS, 
a  $0.0720  per  Dth  increase  in  the  DCA 
rate  under  Rate  Schedules  CDS  and 
LVWS,  and  a  $0.0721  per  Dth  increase 
in  the  maximum  commodity  rate  imder 
Rate  Schedule  SEGSS. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.2H  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  8, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  preceding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lou  D.  Cashell, 

Secretary. 

IFR  Doc.  92-29607  Filed  11-4-92;  8:45  am] 
BtUMQ  CODE  ETir-OI-M 


[ProjMt  Noe.  1417  and  1835] 

Central  Nebraska  Public  Power  and 
Irrigation  District,  Nebraska  Public 
Powrar  District;  Public  Scoping 
Meetings 

November  24, 1992. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a  notice  of 
intent  on  July  24, 1992,  to  prepare  a 
Revised  Ehaft  Environmental  Impact 
Statement  (DEIS)  for  the  Kingsley  Dam, 
Project  No.  1417,  and  the  Keystone 
Dam,  Project  No.  1835  (Platte  River 
Projects).  The  two  hydropower  projects 
are  located  on  the  Platte  River  in 
Nebraska. 

FERC  stafl  will  conduct  five  scoping 
meetings  in  conjunction  with  the  sta^s 
preparation  of  a  Revised  DEIS.  The 
scoping  process  for  the  Revised  DEIS 
will  include  four  daytime  workshop  and 
one  evening  meeting.  The  scoping 
meetings  are  scheduled  fit)m  IDecember 
15  through  December  17. 1992. 

Scoping 

On  Tuesday  morning,  December  15, 
1992,  the  staff  will  host  a  workshop 
with  the  Platte  River  Trust  to  resolve 
questions  about  the  proper  modeling  of 
the  Trust  Alternative,  llie  meeting  will 
be  held  at  Mid-Plains  Community 
College,  Room  123/124,  South  Highway 
83  and  State  Farm  Road,  North  Platte, 
Nebraska,  and  begin  at  8  a.m.  Interested 
persons  are  welcome  to  attend,  but 
participation  will  be  restricted  to  parties 
to  the  relicensing  proceedings. 

On  Tuesday  anemoon.  Dumber  15, 
1992,  the  stafl  will  host  a  workshop,  in 
two  segments,  with  representatives  of 
the  Department  of  the  Interior  and 
Interior’s  U.S.  Fish  and  Wildlife  Service 
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(FWS).  The  meeting  will  be  held  at  Mid- 
Plains  Community  College  and  begin  at 
1  p.m.  The  initial  segment  will  be  to 
seek  clarification  from  Interior  on  two 
questions:  (1)  Is  Interior  recommending 
an  operating  plan  as  well  as  non¬ 
operating  measures  as  part  of  a 
comprehensive  plan?  (2)  If  so,  what  are 
the  specific  parameters  of  the  operating 
regime?  The  second  workshop  segment, 
which  will  begin  immediately  after  the 
first,  will  provide  a  forum  for  discussion 
of  ongoing  informal  Endangered  Species 
Act  (ESA)  consultation  between  the 
Commission  staff  and  FWS. 

Specifically,  there  will  be  discussion  of 
preliminary  results  of  the  staffs  effort  to 
assist  the  FWS  in  developing  a  “lun-of- 
river”  operating  scenario  for  use  by  the 
FWS  in  discharging  its  responsibilities 
under  the  ESA.  Interested  persons  are 
welcome  to  attend,  but  participation 
will  be  restricted  to  parties  to  the 
relicensing  proceedings. 

On  Tuesday  evening,  December  15, 
1992,  the  Commission  staff  will  conduct 
a  public  meeting  in  North  Platte.  The 
meeting  will  be  held  at  the  Mid-Plains 
Community  College  auditorium  and 
begin  at  7  p.m.  The  purpose  of  the 
meeting  will  be  to  solicit  public 
comment  on  alternatives  to  be 
addressed  in  the  Revised  DEIS. 

On  Wednesday  morning,  December 
16, 1992,  the  stafi  will  conduct  a 
workshop  on  a  series  of  technical  issues 
relating  to  operational  modeling  and 
impact  prediction,  and  on  formulation 
of  a  Maximum  Wildlife  Benefits 
Alternative.  The  meeting  will  be  held  at 
Mid-Plains  Community  College  and 
begin  at  8  a.m.  Interested  persons  are 
welcome  to  attend,  but  participation 
will  be  restricted  to  parties  to  the 
licensing  proceedings. 

On  Thursday,  December  17, 1992,  the 
staff  will  host  a  workshop  with 
representatives  of  the  State  of  Nebraska 
to  promote  full  staff  understanding  of 
the  state’s  proposed  "environmental 
account"  alternative.  The  meeting  will 
be  held  at  the  Comhusker  Hotel 
Conference  Center,  333  South  13th, 
Lincoln,  Nebraska,  and  begin  at  1  p.m. 
Interested  persons  are  welcome  to 
attend  the  workshop,  but  participation 
will  be  restricted  to  parties  to  the 
relicensing  processing  and 
representatives  of  the  State  of  Nebraska. 

The  December  15  public  meeting  will 
be  recorded  by  a  stenographer,  and  all 
meeting  statements  (oral  and  written) 
will  become  part  of  the  Commission’s 
public  record  of  this  proceeding.  The 
results  of  each  workshop  will  be 
documented  by  means  of  a  brief  staff 
report  that  will  be  provided  to  the 
attendees,  to  all  parlies  to  the 


proceedings,  and  to  any  other  interested 
persons  who  request  it. 

Anyone  wishing  to  comment  in 
writing  on  the  Revised  DEIS  scoping, 
including  workshop  results,  must  do  so 
no  later  than  January  18, 1993. 
Comments  should  hie  addressed  to:  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426. 

Reference  should  be  clearly  made  to: 
'The  Kingsley  Dam  (Project  No.  1417) 
and  Nor^  Platte/Keystone  Diversion 
Dam  (Project  No.  1835). 

For  further  information,  please 
contact  S.  Ronald  McKitrick  at  (202) 
219-2783. 

Lois  D.  Cashflll, 

Secretory. 

(FR  Doc.  92-29543  Filed  12-4-92;  8:45  am) 
BtlXINO  CODE  t717-01-M 


(Docket  No.  TQ93-2-32-000] 

Colorado  Interstate  Gaa  Co.;  Proposed 
Changes  In  Rates 

December  1, 1992. 

Take  notice  that  on  November  25, 

1992  Colorado  Interstate  Gas  Company 
("QG")  submitted  for  filing  an  original 
and  five  copies  of  Eighth  Revised  Sheet 
Nos.  7.1  through  8.2.  QG  requests  that 
these  proposed  tariff  sheets  be  made 
elective  on  January  1, 1993. 

The  instant  purchased  gas  adjustment 
("PGA")  filing  is  made  prusuant  to 
section  154.308  of  the  Commission’s 
Regulations  implementing  Order  483,  et 
seq.  Eighth  Revised  Sheet  Nos.  7.1 
through  8.2  reflect  a  0.04  cent/Mcf 
decrease  in  the  commodity  rate  for  the 
G-l,  P-1,  SG-1  and  PS-1  Rate 
Schedules.  There  is  no  change  in  the 
Demand-1  or  Demand-2  rates  because 
QG  does  not  currently  incur  "as  billed" 
charges  from  its  suppliers. 

QG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  and  are  otherwise 
available  for  public  inspection  at  QG’s 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NW.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cadiell, 

Secretary. 

(FR  Doc.  92-29608  Filed  12-4-92;  8:45  am) 
WUMQ  CODE  SriT-OI-M 


(Docket  No.  PR93-«-000] 

Dow  PIpelIno  Company  Petition  for 
Rate  Approval 

December  1, 1992. 

Take  notice  that  on  November  20, 
1992,  Dow  Pipeline  Company  (Dow) 
filed  pursuant  to  §  284.123(b)(2)  of  the 
Commission’s  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.0946 
cents  per  MMBtu  plus  0.07%  in-kind 
fuel  reimbursement  for  transportation  of 
natural  gas  under  section  311(a)(2)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

Dow  states  that  it  is  an  intrastate 
pipeline  within  the  definition  of  section 
2(16)  of  the  NGPA  and  that  it  owns  and 
operates  facilities  in  the  State  of  Texas. 
Dow  states  in  its  petition  that  its  last 
approved  rate  for  transportation  on  its 
system  was  $0.0743  cent  per  MMBtu 
which  was  approved  by  the  Commission 
in  Docket  No.  ST89-4663-000. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150  day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  16, 1992.  The 
petition  for  rate  approval  is  on  file  %vith 
the  Commission  and  is  available  for 
public  inspection. 

Lois  D.  Csshell, 

Secretary. 

(FR  Doc.  92-29609  Filed  12-4-92;  8:45  am) 
BIUJNO  COOE  t717-01-M 
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Podwt  No.  TM83-»-S-000] 

Granite  State  Gas  Tranamlaaion,  Inc.; 
Proposed  Change  In  Rates 

December  1, 1992. 

Take  notice  that  on  November  24, 

1992,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581  filed  Sixth  Revised  Sheet  No.  24A 
and  Fourth  Revised  Sheet  No.  149  in  its 
FERC  Gas  Tari^,  Second  Revised 
Volume  No.  1.  containing  changes  in 
rates  for  effectiveness  on  December  24, 
1992. 

According  to  Granite  State,  its  filing 
flows  through  to  its  customers  revised 
take-or-pay  buydown  and  buyout  costs 
that  will  bie  directly  billed  to  Granite 
State  by  Algonquin  Gas  Transmission 
Company  (Algonquin).  It  is  further 
stated  that  on  November  13, 1992, 
Algonquin  filed  in  Docket  No.  TM93-6- 
20-000  to  passthrough  to  Granite  State 
its  share  of  take-or-pay  costs  allocated  to 
Algonquin  by  CNG  Transmission 
Corporation  and  National  Fuel  Gas 
Supply  Corporation.  Granite  State 
further  states  that  it  has  previously 
established  in  Docket  No.  RP91-122- 
000  the  tariff  procedures  for  flowing 
through  the  Algonquin  take-or-pay  costs 
and  the  instant  filing  is  consistent  with 
its  approved  tariff  procedures. 

Granite  State  further  states  that  copies 
of  its  filing  were  served  on  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene.or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission’s  Rules 
and  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
De^mber  8, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  92-29610  Filed  12-4-92;  8:45  am) 
BILUNO  COOC  fri7-01-M 


[Lout«i«w-13.  FERC  No.  JO92-O6045T1 

Louisiana  Offica  of  Conaarvatton; 
Amandad  NGPA  Oatarmlnatlon 

December  1, 1992. 

Take  notice  that  on  November  30, 
1992,  the  Louisiana  Office  of 
Conservation  (Louisiana)  amended  its 
notice  of  determination,  filed  in  the 
above-referenced  proceeding  on  June  1, 
1992,  under  $  271.703(c)(3)  of  the 
Commission’s  regulations.  The  June  1, 
1992  notice  determination  determined 
that,  except  for  the  L-4  sand,  the 
Hosston  B  Zone  in  part  of  the  Bryceland 
Field,  Bienville  Parish,  Louisiana, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

Louisiana’s  amended  notice  excludes 
the  L-3.  L-4,  and  L-5  sands  within  the 
Hosston  B  Zone  interval,  but  does  not 
alter  the  geographical  area,  which 
covers  approximately  5,120  acres, 
consisting  of  all  of  sections  11, 12, 13, 
and  14  in  T17N,  R6W  and  sections  7,  8, 
17,  and  18  in  T17N.  R5W.  As  amended, 
the  recommended  interval  is  defined  as 
the  gas  and  condensate  bearing  zone 
encountered  between  the  electric  log 
depths  of  8,540'  and  9,850'  in  the  Lion 
Oil  Company — Ozley  #1  well,  in  the 
North  half  of  section  13,  T17N,  R6W,  in 
Bienville  Parish,  Louisiana,  less  and 
except  the  following  sands: 


Sand 

Log  depth 

We« 

L-3  . 

9.010-9,030' 

Broyles— Ozley  #1  In 
Sec.  12.  T17N. 

R6W  Bimviile  Par¬ 
ish,  La. 

L-4  . 

9,060-9,110' 

Broyles— Ozley  #1  in 
Sec.  12.  T17N. 

R6W  Bienville  Par¬ 
ish,  La. 

L-5  . 

9,150-9,190' 

Broyles— Ozley  #1  In 
Sec.  12.  T17N. 

R6W  BlenvUie  Par¬ 
ish.  La. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  §  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  euid 
275.204,  within  7  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29616  Filed  12-4-92;  8:45  am] 
BILLmO  CODE  Sn7-«1-M 


[RP9»-32-000] 

Northern  Border  Pipeline  Co.; 

Proposed  Chenges  in  FERC  Gas  Tariff 

December  1, 1992. 

Take  notice  that  on  November  24, 

1992,  Northern  Border  Pipeline 
Company  (Norhtem  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  (Company’s  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheets: 

First  Revised  Sheet  Number  2 
First  Revised  Sheet  Number  4 
Sixth  Revised  Sheet  Number  100 
Second  Revised  Sheet  Number  101 
Second  Revised  Sheet  Number  102 
Original  Sheet  Number  102A 
Original  Sheet  Number  102B 
Fourteenth  Revised  Sheet  Number  157 
Thirteenth  Revised  Sheet  Number  158 
Fourth  Revised  Sheet  Number  206 
Second  Revised  Sheet  Number  211 
Second  Revised  Sheet  Number  212 
Second  Revised  Sheet  Number  222 
First  Revised  Sheet  Number  223 
First  Revised  Sheet  Number  232 
Third  Revised  Sheet  Number  233 
Second  Revised  Sheet  Number  235 
First  Revised  Sheet  Number  236 
Second  Revised  Sheet  Number  237 
First  Revised  Sheet  Number  238 
First  Revised  Sheet  Number  238A 
Second  Revised  Sheet  Number  243 
First  Revised  Sheet  Number  250 
Second  Revised  Sheet  Number  255 
First  Revised  Sheet  Number  255A 
Fourth  Revised  Sheet  Number  256 
Fourth  Revised  Sheet  Number  257 
First  Revised  Sheet  Number  258 
Second  Revised  Sheet  Number  402 A 

Northern  Border  states  that  the 
purpose  of  this  filing  is  (1)  to  revise  the 
Maximum  Rate  and  Minimum  Revenue 
Credit  under  Rate  Schedule  IT-l  as 
required  by  Northern  Border’s  Tariff; 
and  (2)  to  reflect  the  tariff  housekeeping 
changes  needed  to  recognize  the 
completion  of  Northern  Border’s 
expansion  and  extension  project  to 
Haper,  Iowa. 

Maximum  Rate/Minimum  Revenue 
Credit 

Northern  Border  proposes  to  increase 
the  Maximum  Rate  on  Fourteenth 
Revised  Sheet  Number  157  from  3.795 
cents  per  100  Dekatherm-Miles  to  4.052 
cents  per  100  Dekatherm-Miles  and  also 
increase  the  Minimum  Revenue  Credit 
on  Thirteenth  Revised  Sheet  Number 
158  fi-om  2.251  cents  per  100 
Dekatherm-Miles  to  2.346  cents  per  100 
Dekathem-Miles. 

Housekeeping  Changes  . 

'These  changes  include  the  addition  of 
new  delivery  points  and  modifying 
definitions  to  reflect  summer  design 
capacity  as  authorized  in  Docket  No. 
CP91-967-002.  Other  minor 
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housekeeping  changes  included  in  this 
filing  consist  of  an  update  to  the  Table 
of  Contents,  grammatical  corrections  of 
earlier  oversights,  deletions, 
rearrangement  of  the  transportation 
service  request  form,  and  moving 
portions  of  the  Tariff  applicable  to  only 
Rate  Schedule  T-1  shippers  from  the 
General  Terms  and  Conditions  section 
to  Rate  Schedule  T*-l. 

Northern  Border  requests  that  these 
revised  tariff  sheets  be  made  effective 
January  1, 1993. 

Northern  Border  states  that  copies  of 
the  filing  have  been  sent  to  all  of 
Northern  Border’s  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  8, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29611  Filed  12-4-92;  8:45  am] 

BIUMO  COOe  fT17-01-M 


[Doctot  Nos.  RP93-33-000] 

Northern  Natural  Gas  Co.  Proposed 
Changes  in  FERC  Gas  Tariff 

December  1, 1992. 

Take  notice  that  on  November  25, 
1992,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  be 
effective  January  1, 1993,  to  its  FERC 
Gas  Tariff,  First  Revised  Sheet  No.  247 
of  its  Fourth  Revised  Volume  No.  1. 

Northern  states  that  the  tariff  sheet  is 
being  filed  to  provide  that  imbalances 
whii±  occurred  prior  to  December  1990, 
the  effective  date  of  Northern’s 
Transportation  Tariff  Issues  Settlement, 
will  be  dollar  valued  at  the  annual 
weighted  average  Index  Price  for  the  12 
months  ended  November  1990  ($1.5547) 
and  resolved  in  accordance  with 
Northern’s  currently  effective  tariff. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  states 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Northern  ^pitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  Mtitions  or  protests 
must  be  filed  on  or  Mfore  December  8, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29612  Filed  12-4-92;  8:45  am) 
BNJJNa  CODE  snr-oi-M 


[Docket  No.  PR9$-«-000] 

Ponchartrain  Natural  Gaa  System; 
Petition  for  Rate  Approval 

December  1, 1992. 

Take  notice  that  on  November  6, 

1992,  Pontchartrain  Natiual  Gas  System 
(Pontchartrain)  filed  pursuant  to 
§  284.123(b)(2)  of  the  Commission’s 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  maximum  rates  for 
the  storage  of  natural  gas  imder  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  Pontchartrain  requests 
Commission  approval  of  a  deliverability 
charge  of  $0.8799,  a  capacity  charge  of 
$0.0865  and  an  injection/withdrawal 
charge  of  $0.0765  per  MMBtu. 

Pontchartrain  states  that  is  a  Hinshaw 
Pipeline  that  operates  wholly  within  the 
State  of  Louisiana  and  that  it  was  issued 
a  blanket  certificate  under  §  284.224  on 
August  13, 1985.  The  proposed  storage 
service  that  Pontchartrain  will  provide 
involves  a  salt  dome  storage  cavern  near 
Napoleonville,  Assumption  Parish, 
Louisiana.  Pontchartrain  states  that  the 
cavern  is  being  leased  firom  Shell  Oil 
Company  under  a  long  term  lease. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  days  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportimity  for  written 


comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  16, 1992.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29613  Filed  12-4-92;  8:45  am) 
BHXINQ  CODE  STIT-OI-M 


[Docket  No.  TQ93-$-1 8-000] 

Texas  Gas  Transmission  Corp.;  * 
Proposed  Changes  In  FERC  Gas  Tariff 

December  1, 1992. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Giks), 
on  November  25, 1992,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.l: 

Sixty-third  Revised  Sheet  No.  10 
Sixty-third  Revised  Sheet  No.  lOA 
Forty-fourth  Revised  Sheet  No.  11 
Thirty-fourth  Revised  Sheet  No.  11 A 
Thirty-fourth  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  an  Out-of-Cycle  PGA 
Rate  Adjustment  and  are  proposed  to  be 
effective  December  1, 1992.  Texas  Gas 
further  states  that  the  proposed  tariff 
sheets  reflect  a  comm^ity  rate  decrease 
of  $(.2051)  per  MMBtu,  a  D-1  demand 
rate  increase  of  $.03  per  MMBtu,  a 
$(.0016)  per  MMBtu  decrease  in  D-2 
demand  rates,  and  a  $.0012  to  $.0026 
per  MMBtu  increase  in  ^N  Standby 
Commodity  rates  finm  the  rates  set  forth 
in  the  Quarterly  PGA  filed  September 
30, 1992  (Docket  No.  TQ93-2-18). 

Texas  Gas  states  that  copies  of  the 
filing  were  served  to  Texas  Gas’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  December  8, 1992. 
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Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  takra,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

UkaCMlMU. 

Secretary 

(PR  Doc.  92-29614  Filed  12-4-92;  8:45  am] 
BtUINO  cooe  «717-01-H 


pocket  Nos.  RP8S-177-097,  RP8S-177- 
098,  RP98-1 3-000,  RP93-22-000,  and 
CP90-21 54-003] 

Texas  Eastern  Transmiaaion 
Corporation;  Service  Election 

November  30, 1992. 

Pursuant  to  ordering  paragraph  D  of 
the  Commission’s  November  25, 1992 
order  {Texas  Eastern  Transmission 
Corporation,  61  FERC 1 61,271  (1992)), 
on  November  27, 1992,  Texas  Extern 
notified  its  customers  and  the 
Commission  that  it  would  place  into 
effect  (on  November  29, 1992)  the  tariff 
sheets  listed  in  appendix  A  of  the 
November  25  order,  as  modified  by  that 
order.  Thus,  Texas  Eastern  explained, 
effective  November  29, 1992,  it  would 
continue  to  render  service  under  Rate 
Schedules  CD-I,  CD-2,  and  standby 
Rate  Schedule  FT-1,  rather  than  revert 
back  for  all  customers  to  Rate  Schedules 
DCQandGS. 

Texas  Eastern  also  notified  its 
customers  and  the  Commission  that  it 
would  honor  requests  by  Elizabethtown 
Gas  Company  (Elizabethtown)  and  by 
Central  Illinois  Public  Service  Company 
(Central  Illinois)  to  terminate  applicable 
CD-I,  CI>-2,  and  standby  FT-1 
agreements  and  to  convert  service  under 
Rate  Schedule  E)CQ  and  GS  to  part  284 
firm  transportation  service  unaer  Rate 
Sdiedule  FT-1,  and  that  it  would 
prepare  and  tender  service  agreemmits 
to  Elizabethtown  and  Central  Illinois. 
Lok  D.  Cashell, 

Secretary. 

(FR  Doc.  92-29539  Filed  12-4-92;  8:45  am) 
MLLiNO  coot  snr-ei-M 


[Oodwt  No.  RP93-34-000) 

TranswMtom  PlpeNrw  Ca;  PropoMd 
Changes  In  FERC  Gas  Tariff 

December  1, 1992. 

Take  notice  that  on  November  30, 
1992,  Transwestem  Pipeline  Company 
(Transwestem)  tender^  for  filing 
proposed  changes  in  its  FERC  Gas 


Tariff,  Second  Revised  Volume  No.  1, 
revised  tariff  sheets  listed  an  appendix 
A  to  the  filing.  Transwestem  requests 
that  the  revii^  tariff  sheets  be  accepted 
for  filing  and  be  made  effective  January 
1, 1993. 

Transwestem  states  that  the  primary 
reason  for  the  filing  of  the  revised  tariff 
sheets  is  to  adjust  Transwestem ’s  rates 
for  transportaUon  services  (including 
the  transportation  component,  or  non¬ 
gas  portion,  of  its  bunmed  sales 
services). 

Transwestem  states  that  the  proposed 
changes  would;  First,  adjust 
Transwestem’s  rates  resulting  in  a 
decrease  in  revenues  from  sales, 
transportation,  and  production  and 
gathering  services  by  $1.7  million 
annually,  based  on  volumes  for  the 
twelve  months  ended  August  31, 1992, 
as  adjusted  for  the  Test  Period;  ^cond 
utilize  an  enhanced  fixed  variable  rate 
design  methodology  similar  to  that 
approved  in  RP89-4&-000,  et  al.  to 
b^ome  effective  pending  approval  of 
Transwestem’s  Order  No.  636 
Compliance  Filing;  and  Third;  revise 
certain  tariff  sheets.  Transwestem  notes 
that  the  revised  tariff  sheets  will  not 
result  in  an  increase  in  the  level  of 
charges  to  any  of  Transwestem’s 
jurisdictional  customers. 

Transwestem  advises  that  the  filed-for 
revenue  level  is  less  than  the  annual 
revenues  required  to  recover  the  Test 
Period  Cost  of  Service.  Transwestem 
states  that  is  has  decreased  rates  for 
certain  services.  In  addition  to  the 
proposed  rate  decrease  for  certain 
services,  it  has  voluntarily  maintained 
the  currently  effective  level  of  any 
derived  rate  which  would  have 
otherwise  increased,  in  order  to 
maintain  the  marketability  of  its 
services  in  light  of  today’s  intensely 
competitive  market  environment. 

Transwestem  states  that  copies  of  the 
filing  have  been  mailed  to  eac^  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
imder  its  FERC  Gas  Tariff  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N£.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  8, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cariiell, 

Secretary. 

[FR  Doc  92-29615  Filed  12-4-92;  8:45  am] 
BiLUNO  cooc  frtr-ai-M 


[Docket  No.  CP93-74-000] 

Williams  Natural  Gaa  Company; 

Raquaat  Under  Blanks!  Authorization 

November  27, 1992. 

Take  notice  that  on  November  23, 

1992,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP93-74- 
000,  a  request  pursuant  to  S  157.205  of 
the  Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  reclaim  approximately 
20.3  miles  of  2-inch,  4-in(m,  6-inch  and 
8-inch  diameter  lateral  pipeline  located 
in  Carson  and  Gray  Counties,  Texas 
under  WNG’s  blanket  certificate  issued 
on  Docket  No.  CP82-479-000,  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  %vith  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  the  facilities  were 
installed  between  1928  and  1938  and 
certificated  in  Docket  No.  G-298.  WNG 
further  states  that  there  are  no 
customers  connected  to  or  being  served 
by  the  pipelines  to  be  reclamed. 

WNG  says  that  the  lines  were 
originally  installed  to  receive  gas  from 
various  producers  southwest  of  WNG’s 
Hughey  compressor  station.  It  is  stated 
that  as  purchase  agreements  expired  or 
were  terminated  and  the  prodxicer’s 
wells  abandoned,  the  metering  facilities 
were  reclaimed  pursuant  to  WNG’s 
budget  certificates  and  later  its  blanket 
certificate.  ’The  pipeline,  however,  was 
left  in  place.  WNG  now  proposes  to 
reclaim  the  pipeline  that  was 
abandoned  in  place  at  the  time  the 
metering  facilities  were  reclaimed.  The 
reclaim  cost  is  estimated  to  be  $6,470 
with  an  estimated  salvage  value  of 
$57,368. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursxiant  to  Rule  214  of  the  _ 

Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Reg^tions  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Loia  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29537  Filed  12-4-92;  8:45  ami 
MLUNQ  CODE  a717-«1-M 

Office  of  Fossil  Energy 
[FE  Docket  No.  92-150-NQ] 

Centra  Gas  Manitoba,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  from 
and  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Centra  Gas  Manitoba,  Inc.  blanket 
authorization  to  import  up  to  8  Bcf  and 
to  export  up  to  8  Bcf  of  natural  gas  horn 
and  to  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  D^ket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  585-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  December  2, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc  92-29622  Filed  12-4-92;  8:45  ami 
BIUJNQ  COOC 

[FE  Docket  No.  92-10O-NG] 

Orange  and  Rockland  Utilities,  Inc.; 
Order  Granting  Long*Term 
Authorization  To  Import  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Orange  and  Rockland  Utilities,  Inc. 
authorization  to  import  from  Canada  up 
to  25,000  Mcf  of  natural  gas  per  day, 
over  a  ten-year  term  beginning 
December  1, 1992,  and  ending  October 
31,  2002. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 


Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued  in  Washington,  DC,  November  30, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  92-29623  Filed  12-4-92;  8:45  ami 
BiLUNa  COOC  S460-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4541-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1993. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  ICR,  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  RCRA  Hazardous  Waste  Permit 
Application  and  Modification,  Part  A 
(ICR  No.  262.05;  OMB  No.  2050-0034). 
This  is  a  renewal  of  a  ciurently 
approved  collection. 

Abstract:  This  ICR  discusses  the 
requirements  for  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities  (TSDFs) 
submitting  Part  A  permit  applications  or 
Part  A  permit  modifications  as  required 
by  section  3005  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  requirements  for  submitting  and 
modifying  a  Part  A  permit  application 
are  codified  at  40  CFR  Part  270. 

The  RCRA  permit  application  asks  for 
the  characteristics  and  conditions  of  the 
site  and  of  the  hazardous  waste 
handled.  The  information  requested 
includes  general  facility  information 
(name,  mailing  address,  location),  a 


description  of  the  hazardous  waste 
activity,  a  topographic  map,  and  a  brief 
description  of  ffie  nature  of  business. 

The  application  must  be  revised  if 
certain  chanms  are  made  to  a  facility. 

EPA  uses  me  information  in  the  part 
A  permit  application  for  a  variety  of 
purposes,  to  include:  identifying  the 

hazardous  waste  activity!  determining 
which  facilities  require  permits  under 
more  than  one  program,  assessing 
potential  for  the  facility  to  pollute 
nearby  ground  and  surface  waters,  and 
defining  the  specific  wastes  a  facility  is 
legally  allowed  to  handle  for  different 
purposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  12  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,942  hours. 

Frequency  of  Collection:  One-time  per 
permit  application. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC,  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington, 

DC,  20503. 

Dated:  November  30, 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division 
[FR  Doc.  92-29594  Filed  12-4-92;  8  45  am) 
BiLUNO  COOC  aaao-ae-F 

[FRL-4539-4] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.}.  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  6. 1993. 

FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THIS  ICR,  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  MFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Notification  of  Hazardous  Waste 
Activity  (ICR  No.  261.09;  OMB  No. 
2050-0028).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  Any  person  generating, 
transporting,  and/or  operating  a  facility 
for  storage,  treatment,  or  disposal  of 
hazardous  waste  must  hie  a  notihcation 
form  with  EPA  (or  an  authorized  State). 
The  information  requested  includes  the 
location  and  general  description  of 
hazardous  waste  activity.  EPA  uses  the 
information  for  a  variety  of  inspection, 
enforcement,  and  tracking  purposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  3.1  hours  per 
response  and  includes  all  aspects  of  the 
information  collection  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Owners  and  operators 
of  facilities  that  generate,  transport,  or 
handle  hazardous  waste. 

Estimated  Number  of  Respondents: 
35,000. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  108,500  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC,  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington. 

DC.  20503. 


Dated;  November  30. 1992. 

Paul  Lapeley, 

Director,  Regulatory  Management  Division 
|FR  Doc.  92-29595  Filed  12-4-92;  8:45  ami 
BKJJNO  CODE  MM-aO-F 


[FRL-4542-21 

Agency  Information  Collection 
Activitiee  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1993. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR,  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  General  Hazardous  Waste 
Facility  Standards  (ICR  No.  1571.02; 
OMB  No.  2050-0120).  This  is  a  renewal 
of  a  currently  approved  collection. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs),  as  provided  in  40 
CFR  Parts  264  and  265.  Owners  or 
operators  of  hazardous  waste  facilities 
must  collect,  record,  and  in  some  cases 
report  data  to  EPA.  Activities  include: 
developing  and  implementing  a  written 
waste  analysis  plan  for  wastes  received; 
recording  facility  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reactions  for 
ignitable,  reactive  or  incompatible 
wastes;  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices;  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities;  preparing  and 
maintaining  contingency  plans; 
submitting  emergency  reports  whenever 
an  imminent  or  actual  emergency 
situation  occurs;  and  developing  and 
maintaining  closure  and  post-closure 
plans,  amending  plans  when 
appropriate  and  submitting  to  EPA 
closure  certifications  and  post-closure 
notices.  Owners  or  operators  are  also 
required  to  establish  financial  assurance 


mechanisms  for  closure,  post-closure 
care,  and  liability  for  third-party  bodily 
injury  or  property  damage;  to  provide 
initial  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post-closure  care;  and  to  provide 
EPA  with  evidence  of  the  established 
financial  mechanisms.  Recordkeeping 
requirements  for  owners  or  operators  of 
hazardous  waste  facilities  include 
record  maintenance  of  all  hazardous 
wastes  handled;  copies  of  waste 
disposal  locations  and  quantities; 
operating  methods;  techniques  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste; 
contingency  plans;  financial 
requirements;  personnel  training 
documents;  and  location,  design,  and 
construction  of  facilities. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  73  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  annual  recordkeeping  burden 
is  18  hours  per  recordkeeper. 

Respondents:  Owners  and  operators 
of  TSDFs. 

Estimated  Number  of  Respondents: 
4,443. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  404,850  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to; 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW..  Washington.  DC.  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW,,  Washington, 
DC,  20503. 

Dated:  November  30, 1992. 

Paul  Lapslay, 

Director,  Regulatory  Management  Division 
IFR  Doc.  92-29596  Filed  12-4-92;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Board  of  Visitora  for  the  Emergency 
Management  Inatitute 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  of  the  renewal  of  the  FEMA 
Board  of  Visitors  (Board)  for  the 
Emergency  Management  Institute  (EMI) 
for  a  period  of  two  years,  until 
September  22, 1994.  The  objectives  and 
the  duties  of  the  Board  are  to  review  the 
programs  of  EMI  and  to  make  comments 
and  recommendations  to  FEMA’s 
Associate  Director,  State  and  Local 
Programs  and  Support  (SLPS),  regarding 
the  operation  of  the  Institute  and  any 
improvements  which  the  Board  deems 
appropriate. 

DATES:  Renewal  of  the  Board  is  effective 
as  of  September  22,  through  September 
21, 1994.  Comments  on  renewal  of  the 
Board  should  be  submitted  on  or  before 
February  5, 1993. 

ADDRESSES:  Comments  on  renewal  of 
the  Board  are  invited  and  may  be 
addressed  to  the  Rules  Docket  Clerk, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  room  840, 
Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Harrison,  Emergency 
Management  Institute,  Federal 
Emergency  Management  Agency, 
National  Emergency  Training  Center, 
16825  South  Seton  Avenue, 

Emmitsburg,  MD  21727,  (301)  447- 
1273. 

SUPPLEMENTARY  INFORMATION:  Acting 
imder  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  app.  2,  41  CFR  101-6.10 
et  sag.,  and  44  part  12,  the  Director 
of  FEMA  has  determined  that  renewal  of 
the  board  of  Visitors  of  the  Emergency 
Management  Institute  is  a  matter  of  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
agency  by  law. 

The  Board  is  the  principal  advisory 
body  to  EMI.  Its  objectives  and  the 
duties  are  to  review  the  programs  of  EMI 
and  to  make  comments  and 
recommendations  to  FEMA’s  Associate 
Director,  State  and  Local  Programs  and 
Support  (SLPS),  regarding  the  operation 
of  the  In^tute  and  any  improvements 
which  the  Board  deems  appropriate. 

1.  In  carrying  out  its  responsibilities, 
the  Board  may  include  in  its  review:  - 

a.  A  discussion  of  the  Institute’s 
programs  to  determine  whether  these 
programs  further  the  basic  mission  of 
the  EMI;  and 


b.  Other  appropriate  subject  areas  that 
are  related  to  the  effectiveness  of 
delivery  of  the  Institute’s  programs. 

2.  The  Board  draws  on  me  expertise 
of  its  members  and  with  the 
concurrence  of  the  Associate  Director, 
SLPS,  such  other  experts  as  may  be 
considered  appropriate  in  order  to 
provide  advice  and  make 
recommendations  to  the  Associate 
Director,  SLPS. 

3.  The  Board  shall  submit  annually  a 
written  report  through  the  Associate 
Director,  SLPS,  to  the  Director,  FEMA, 
no  later  than  April  each  year.  This 
report  shall  provide  detailed  comments 
and  recommendations  regarding  the 
operation  of  the  Institute. 

4.  The  Board  shall  function  solely  as 
an  advisory  board  and  comply  fully 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

The  Board  consists  of  12  members, 
including  a  chairperson.  The  Associate 
Director,  SLPS,  shall  appoint  the 
individuals  to  the  Board,  including  the 
member  to  be  designated  as  chairperson. 
The  members  of  the  Board,  induing 
the  chairperson,  represent  the  fields  of 
emergency  management,  education, 
public  administration  and  industry,  and 
such  professional  organizations  as  will 
ensure  a  balanced  representation  of 
interests.  The  members  are  appointed 
for  two-year  terms,  and  shall  1m  eligible 
for  reappointment  to  one  additional 
two-year  term  at  the  discretion  of  the 
Associate  Director,  SLPS. 

To  ensure  that  the  Board  is  objective 
and  not  influenced  by  special  interests, 
members  are  required  to  file  an  annual 
Statement  of  Financial  Interests  and 
Affiliations  and  a  Conflict  of  Interest 
Agreement  (recusal  statement). 

Dated:  December  1, 1992. 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  92-29555  Filed  12-4-92;  8:45  am) 
BiujNQ  CODE  sns-ao-M 


FEDERAL  MARITIME  COMMISSION 
Jacksonvill*  Port  Authority,  ot  al.. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission,^ 
Washington,  DC  20573,  within  10  days 


after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200576-004. 

Title;  Jacksonville  Port  Authority/Blue 
Star  Pace  Limited  Marine  Termini 
Agreement. 

Parties: 

The  Jacksonville  Port  Authority 

Blue  Star  Pace  Limited. 

Synopsis:  The  Agreement  provides  for 
a  modification  to  provisions  pertaining 
to  the  crane  usage  rate. 

Dated:  December  1, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  92-29511  Filed  12-4-92;  8:45  am) 


Federal  Rnanclal  Participation  in  State 
Aaaiatanca  Expendituraa;  Fadaral 
Matching  Sharaa  for  Aid  to  Families 
With  Dependent  Children,  Foster  Care 
and  Adoption  Assistance,  Job 
Opportunities  and  Basic  Skiiis 
Training,  Medicaid,  and  Aid  to  Needy 
Aged,  Biind,  or  Disabled  Persons  for 
October  1, 1993,  Through  September 
30,1994 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Federal  percentages  and 
Federal  medical  assistance  percentages 
for  Fiscal  Year  1994  have  hwn 
calculated  pursuant  to  the  Social 
Security  Act.  These  percentages  will  be 
effective  from  October  1, 1993,  through 
September  30. 1994.  This  notice 
announces  the  calculated  “Federal 
percentages’’  and  “Federal  medical 
assistance  percentages”  that  we  will  use 
in  determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures  for  programs  under  titles  I. 
IV-A,  IV-E,  IV-F,  X,  XIV,  XVI  (Aid  to  the 
Aged,  Blind,  or  Disabled),  and  XIX.  The 
table  gives  figures  for  ea(^  of  the  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  The  percentages  in  this 
notice  apply  to  State  expenditures  for 
assistance  payments,  IV-A  child  care. 
JOBS  services,  and  medical  services 
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(except  family  planning  and  certain 
JOBS  expenditures  which  are  subject  to 
a  higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 

Sections  1101(a)(8)  and  1905(b)  of  the 
Act  requires  the  Secretary  of  Health  and 
Human  Services  to  publish  these 
percentages  each  year.  The  Secretary  is 
to  figure  the  percentagesrby  formulas 
described  in  sections  1101(a)(8)  and 
1905(b)  of  the  Act,  using  the  Department 
of  Commerce’s  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  The 
statute  specifies  the  percentages  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  medical  assistance 
percentages”  are  for  Foster  Care  and 
Adoptive  Assistance,  Job  Opportunities 
and  Basic  Skills  Training  and  for 
Medicaid.  The  "Federal  percentages” 
are  for  Aid  to  Families  with  Dependent 
Children  (AFDC)  and  aid  to  needy  aged, 
blind,  or  disabled  persons:  however, 
under  section  1118  of  the  Act,  States 
with  approved  Medicaid  plans  may 
claim  Federal  matching  funds  for 
expenditures  under  approved  State 
plans  for  titles  I,  IV-A,  X,  XIV,  and  XVI 
(AABD)  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
p>ercentage  without  regard  to  any 
maximum  on  the  dollar  amoxmts  per 
recipient  which  may  be  counted  imder 
paragraphs  (1)  and  (2)  of  sections  3(a), 
403(a),  1003(a),  1403(a),  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  four  quarter- 
year  periods  in  the  period  be^ning 
October  1, 1993,  and  ending. September 
30, 1994. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Emmett  Dye,  Office  of  Family 
Assistance,  Administration  for  Children 
and  Families,  Aerospace  Building,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Telephone  (202)  401-5041. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos. 

93.560 —  Assistance  Payments — Maintenance 
Assistance  (State  Aid) 

93.561 —  ^Job  Opportunities  and  Basic  Skills 
Training  (JOBS) 

93.658 —  Foster  Care — ^Title  IV-^B 

93.659 —  Adoption  Assistance 
93.778 — ^Medical  Assistance  Program 


Dated:  December  1, 1992. 

Louis  W.  Sullivan,  M  J)., 

Secretary  of  Health  and  Human  Services. 

FEDERAL  PERCENTAGES  AND  FEDERAL 

Medical  Assistance  Percentages, 
Effective  October  1,  1993-Septem- 
BER  30,  1994  [Fiscal  Year  1994] 


State 

Federal  per¬ 
centages 

Federal 
medical  as¬ 
sistance 
percentages 

Alabama . 

65.00 

71.22 

Alaska . 

50.00 

50.00 

Ameitcan  Samoa . 

50.00 

•50.00 

Arizona . 

62.11 

66.90 

Arkansas . . . 

65.00 

74.46 

CaWomia . 

50.00 

50.00 

Colorado . 

50.00 

54.30 

Connecticut . 

50.00 

50.00 

DelaMrare . 

50.00 

50.00 

District  of  Columbia  .... 

50.00 

50.00 

Florida . 

50.00 

54.78 

Georgia . 

58.30 

62.47 

Guam . 

50.00 

•50.00 

Hawaii . 

50.00 

50.00 

Idaho . 

65.00 

70.92 

HNnols . . 

50.00 

50.00 

Indiana . 

58.43 

63.49 

Iowa  . 

59.26 

63.33 

Kansas  . 

55.02 

59.52 

Kentucky . 

65.00 

70.91 

Louisiana . 

65.00 

73.49 

Maine . 

57.73 

61.96 

Maryland . 

50.00 

50.00 

Massachusetts . 

50.00 

50.00 

Michigan . 

50.00 

56.37 

Minnesota  . 

50.00 

54.65 

Mississippi . 

65.00 

78.86 

Missouri . 

56.26 

60.64 

Montana . 

65.00 

71.05 

Nebraska . 

57.76 

61.98 

Nevada  . 

50.00 

50.31 

New  Hampshire . 

50.00 

50.00 

New  Jersey . 

50.00 

50.00 

New  Mexico . 

65.00 

74.17 

New  York . 

50.00 

50.00 

North  Carolina . 

61.26 

65.14 

North  Dakota . 

65.00 

71.13 

Northern  Mariana  Is¬ 
lands  . 

50.00 

•50.00 

Ohio . . . 

65.00 

60.83 

Oklahoma . 

65.00 

70.39 

Oregon  . 

57.91 

62.12 

Pennsylvania . 

50.00 

54.61 

Puerto  Rkx) . 

50.00 

•50.00 

Rhode  Island . 

50.00 

53.87 

South  Carolina . 

65.00 

71.08 

South  Dakota . 

65.00 

69.50 

Tennessee  . 

63.50 

67.15 

Texas  . 

60.20 

64.16 

Utah  . . . 

65.00 

74.35 

Venmont . 

55.06 

59.55 

Virgin  Islands . 

50.00 

•50.00 

Virginia . 

50.00 

50.00 

Washington . 

50.00 

54.24 

West  Virginia . 

65.00 

75.72 

Wisconsin . 

56.06 

60.47 

Wyoming . 

61.82 

65.63 

*Fbr  pwpoMi  oi  McHon  Ilia  ot  tw  Social  Socurtly  Act, 
tho  poroont^  uMd  unoar  tWaa  I.  X.  XIV,  and  XVI  and  Part 
AolttwlV«HSba75par  oanium,  aa  appropnala. 

(FR  Doc.  92-29560  Filed  12-4-92;  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  92F-0397] 

Great  Lakes  Chemical  Corp.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoundng 
that  Great  Lakes  Chemical  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  an  aqueous 
solution  of  l-bromo-3-chloro-5,5- 
dimethylhydantoin  as  a  sanitizing 
solution  to  be  used  on  food  processing 
equipment  and  utensils  and  on  food- 
contact  surfaces  in  public  eating  places. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
335),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
2B4343)  has  been  filed  by  Great  Lakes 
Chemical  Corp.,  P.O.  Box  2200,  West 
Lafayette,  IN  47906.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  178.1010  Sanitizing 
solutions  (21  CFR  178.1010)  bo 
amended  to  provide  for  the  safe  use  of 
an  aqueous  solution  of  l-bromo-3- 
chloro-5,5-dimethylhydantoin  as  a 
sanitizing  solution  to  be  used  on  food 
processing  equipment  and  utensils  and 
on  food-contact  surfaces  in  public  eating 
places. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  24, 1992. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  92-29554  Filed  12-4-92;  8:45  am] 
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National  Inatitutea  of  Health 

National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Mental  Health  Council,  National 
Institute  of  Mental  Health,  on  December 
3-4, 1992,  at  the  National  Institutes  of 
Health  Conference  Room  10,  Building 
31,  9000  Rockville  Pike,  Bethesda, 
20892,  which  was  published  in  the 
Federal  Register  on  November  17, 1992 
(57  FR  54249). 

This  meeting  was  to  have  convened  at 
9  a.m.  on  December  3  with  adjournment 
nn  December  4,  but  has  been  changed  to 
adjourn  on  December  3.  There  will  be 
no  meeting  on  December  4. 

The  entire  meeting  will  be  open  to  the 
public. 

Dated:  December  2, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  92-29653  Filed  12-2-92;  4:49  am] 
BILUNO  cooe  4140-01-M 


National  Cancer  institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  its  Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  C^cer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  December  14-15, 
1992.  The  full  Board  will  meet  in 
Conference  room  10,  6th  Floor,  Building 
3lC,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  Meetings  of  the  Subcommittees 
of  the  Board  will  be  held  at  the  times 
and  places  listed  below.  The  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  issues 
relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Room  10A06, 
Building  31, 9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (310/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara  Bynum. 
Building  31,  Room  10A03.  Bethesda,  MD 
20692;  (301)  496-4147. 

Dates  of  Meeting:  December  14-15, 1992. 

Place  of  Meeting:  Building  31C.  Conference 
Room  10. 


Open:  December  14 — 6  a.m.  to  recess, 
December  IS — 8  a.m.  to  adjournment. 

Agenda:  Report  on  activities  of  the 
President’s  Cancer  Panel;  the  Director’s 
Report  on  the  National  Cancer  Institute; 
Scientific  Presentations;  Subcorrunittee 
Reports;  and  New  Business. 

Name  of  Conunittee:  Subcommittee  on 
Interactions  with  Voluntary  Organizations. 

Executive  Secretary:  Mr.  Paul  Van  Nevel, 
Building  31,  room  10A30,  Bethesda,  MD 
20892;  (301)  496-6631. 

Date  of  Meeting:  December  14, 1992. 

Place  of  Meeting:  Building  31C.  Conference 

8. 

Open:  3:30  p.m.  to  adjourmnent. 

Agenda:  To  discuss  the  development  of 
regional  summits  on  breast  cancer  to  be  held 
in  1993-1994  and  also  hear  a  report  on  the 
President’s  Cancer  Panel  meeting  devoted  to 
activities  of  voluntary  organizations. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  Room  300,  Bethesda, 
MD  20892;  (301)  496-8537. 

Date  of  Meeting:  December  14, 1992. 

Place  of  Meeting;  Building  31C,  Conference 
9. 

Open:  5:00  p.m.  to  adjournment. 

Agenda:  To  discuss  additional  Policy 
Issues  for  the  Cancer  Centers  Program. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93.393,  Cancer  Cause 
and  Prevention  Research;  93.294,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  November  30, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  92-29544  Filed  12-4-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Adminietration 
[Docket  No.  N-«2-d543] 

Notice  of  Submiseion  of  Propoeed 
Informetlon  Coilectione  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 


to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT.  Kay 
F.  Weaver,  Rapocts  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Art  (44  U.S.C.  chapter  35). 

'The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3.507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  November  30, 1992. 

Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Confession  of  Judgment  Note 

Office:  Housing 

Description  of  the  Need  for  the 

Information  and  Its  Proposed  Use: 

Form  HUD-56147  is  us^  in 

conjunction  with  a  debtors  agreement 

to  repay  a  HUD  insured  loan. 

Form  Number:  HUD-56147 
Respondents:  Individuals  or  Households 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 
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Number  olr»- 
•poodenls 


Frequency  of 
rsaponee 


Hours  per  re- 
sponse 


Burden  hours 


HUO-66147 


1.2S8 


1.256 


Total  Estimated  Burden  Hours:  1,258 
Status:  New 

Contact:  Anne  Baird-Bridges,  HUD,  (202)  708-5880,  Angela  Antonelli,  OMB,  (202)  395-6880 
Dated:  November  30, 1992. 

Notice  of  Submission  of  Proposed  Information  Collection  to  OMB 

Proposal:  Repayment  Agreement 
Office:  Housing 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  Form  HUD-56146  will  be  used  by  the  debtor  to 
indicate  agreement  to  repay  a  HUD  insured  loan. 

Form  Number:  HUD-56146 
Respondents:  Individuals  or  Households 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of  re¬ 
spondents 


Frequency  of 
resporwe 


Hours  per  re- 
sporrse 


Burden  hours 


HUD-S6146 


1.258 


1.258 


Total  Estimated  Burden  Hours:  1,258 
Status:  New 

Contact:  Anne  Baird-Bridges,  HUD, 
(202)  708-5880,  Angela  Antonelli, 
OMB,  (202)  395-6880 

Dated:  November  30, 1992. 

(FR  Doc  92-29603  Filed  12-4-92;  8:45  am] 
BILUNQ  cooe  421»-01-M 


[Docket  No.  N-92-6544] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 


Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 

SW.,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  30, 1992. 

John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Proposal:  Request  for  Final 
Endorsement  of  Credit  Instrument 
Office:  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Form  HUD-92023  is  used  to  request 
final  endorsement  by  HUD  of  the 
credit  instruments.  It  is  completed  by 
the  mortgagee  to  indicate  the  schedule 
of  advances  made  on  the  project  and 
the  final  advance  to  be  disbursed 
immediately  upon  final  endorsement. 
The  reverse  side  provides  for 
certifications  by  the  mortgagor  and 
the  general  contractor  that  there  will 
not  be  any  outstanding  unpaid 
obligations  following  receipt  of  the 
final  advance  of  the  mortgage 
proceeds. 

Form  Number:  HUD-92023 
Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  ot  re¬ 
spondents 


Frequency  oi 
response 


Hours  per  re¬ 
sponse 


Burden  hours 


HUD-92023 


465 


1 


1.0 


465 
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Total  Estimated  Burden  Hours:  465 
Status:  Extension 

Ck)ntact:  Wendy  N.  Carter,  HUD,  (202) 
708-0283  Angela  Antonelli,  OMB, 
(202)  395-6880 
Dated:  November  30, 1992 
(FR  Doa  92-29602  Filed  12-4-92;  8:45  am] 
aiUJNO  COOC  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Deveiopment 

[Docket  No.  N-92-3428;  FR-3204-M-03] 

NOFA  for  Technicai  Assistance  to 
Community  Housing  Deveiopment 
Organizations  (CHDOs); 
Announcement  of  Funding  awards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aimouncement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  technical 
assistance  to  Commrmity  Housing 
Development  Organizations  (CHDOs). 
The  announcement  contains  the  names 
and  addresses  of  the  award  winners  and 
the  amounts  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Burk,  Director,  Program 
Operations  Division.  Office  of 
Affordable  Housing  Programs, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1367,  or  (202)  708-2565  (TDD). 
(These  are  not  toll-firee  numbers.) 
SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  competition  was  to  select 
nonprofit  intermediary  organizations  to 
provide  assistance  to  Community 
Housing  Development  Organizations 
(CHDOs)  to  promote  CHDOs'  ability  to 
maintain,  rehabilitate  and  construct 
affordable  housing  in  jurisdictions 
participating  in  the  HOME  Investment 


Partnership  Program.  The  total  grant 
amounts  includes  funds  for  direct 
technical  assistance  and  training,  as 
well  as  pass-through  funds  for  CHDOs’ 
organizational  capacity  building  and 
housing  education.  Additionally,  HUD 
will  direct  this  assistance  to  create  and 
strengthen  partnerships  between 
participating  jurisdictions  and  CHDOs. 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  May  1, 
1992  (57  FR  19044).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $14  million  was  awarded  to 
27  nonprofit  intermediary  organizations 
throughout  the  United  States.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urbw 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  follows: 


NOFA  FOR  Technical  Assistance  to  Community  Housing  Development  Organizations  (CHDOS) 


Organization 

Technical  as¬ 
sistance 

Pass-through 

Grant  antount 

1.  CASA  of  Oregon,  212  East  First  St.  Nowbeig.  OR  97132  . . . . . 

200,000 

100,000 

300,000 

2.  Center  for  Community  Cfiange,  1000  Wlscon^  Ave.  NW.,  Wasblngton,  DC  20007 _  _ _ 

660,000 

300,000 

950,000 

3.  CNcago  RenabWtallon  Netvvork.  53  W.  Jackson,  CNcago,  IL  60604  . . . 

360,000 

0 

360,000 

4.  Comrnon  Ground,  107  Cherry  Street  Suits  410,  Seattle,  WA  98104  _ _ 

325,000 

0 

325,000 

5.  The  Community  BuNders,  95  Berkley  Street  Boston,  MA  02116 . . 

767,000 

0 

767,000 

6.  Commurtity  Economic  DevalopmanI  Assistance  Corporation,  19  Temple  Place  *200,  Bostoa  MA  02111  _ 

400,000 

0 

400,000 

7.  Developing  Tielnlng  Inutlkite,  4aoa  $elon  Drive,  ReHlmoie,  UD  21?1$  . . 

800,000 

0 

800,000 

8.  Douglas  Cherokee  Eoommlc  Authority,  534  E.  FM  North  St,  Morristown,  TN  37814  _ _ 

225,000 

100,000 

325,000 

9.  The  Enteiprlse  Fdn.,  the  Natl  CouncS  of  La  Raza,  500  American  Cty  Bldg.,  Columbia.  MD  21044 _ 

1,800,000 

1,000,000 

2,800,000 

10.  Housing  Assistance  CouncS,  1025  Vermont  Ave.  NW.,  Sutts  606,  Washington,  DC  20005  _ 

562,000 

500,000 

1,062,000 

11.  Indiana  Association  for  Community  Ecort  Development  17  West  Market  St  *865,  Indianapolis,  IN  46204  _ 

132,000 

200,000 

332,000 

12.  Indian  Center.  1 100  Military  Road,  Lincoln.  NE  68508  . . 

200,000 

60,000 

260,000 

13.  Iowa  Housing  Corp.,  100  Court  Avenue,  Des  Moines,  lA  50309  . . . 

140,000 

0 

140,000 

14.  Low-Income  Housing  DeveiopmenI  Corp.,  1201  Greenwood  CSfl,  Suite  300,  Charlolte,  NC  28204 _ 

101,000 

85,000 

186,000 

15.  Maryland  Low-lncoma  Housing  Information  Servlca,  28  East  Ostend  Street  Baltimora,  MD  21230  _ 

192,000 

45,000 

237,000 

16.  Mercy  Housing,  Inc.,  1601  Milwaukee  *512,  Denver,  CO  80206  . . . . 

300,000 

290,000 

590,000 

17.  Natl  CourtcS  on  Agricuttural  Life  and  Labor  Research,  20  E.  Division  St,  Dover,  DE  19903  _ 

197,000 

0 

197,000 

18.  Natl  Puerto  Rican  CoaMloa  1700  K  St  NW  *500,  Washington,  DC  20006  . . 

250,000 

80,000 

330,000 

19.  New  York  State  Rural  Housing  Coalition.  350  Northern  Blvd.  *101,  Atoany,  NY  12204  _ _ _ _ 

135,000 

0 

135,000 

20.  Ohio  Capital  Corp.  tor  Housing,  88  East  Broad  St,  Columbus,  OH  44118  - - - 

400,000 

160,000 

560,000 

21.  PPEP  Housing  Development  Corp.,  862  East  46lh  ST..  Tucson,  AZ  65713  . 

193,000 

100,000 

293,000 

22.  Pratt  Institute  Ctr.  tor  Community  and  Environmental  Dev.,  200  Willoughby  Ave.,  Brooklyn  NY  11205  - 

400,000 

0 

400,000 

23.  Puerto  Rico  Community  Foundation,  *1417  Royal  Bank  Ctr.,  Hato  Ray,  PR  00917  _ 

447,000 

250,000 

697,000 

24.  Rural  Community  Assistanca  Corp.,  2125  19th  St  *203,  Sacramento,  CA  95818 _  _ 

550,000 

150,000 

700,000 

25.  Santa  Cruz  Corrinwnity  Housing  Corp.,  105  Locust  ST.,  Santa  Cruz,  CA  95061  - 

315,000 

0 

315,000 

28.  Stnjctured  Employmant  Economic  Dev.  Corp.,  10  E.  21st  *1501  New  YotK  NY  10010 . . . 

300,000 

0 

300,000 

27.  Wisconsin  Partnership  tor  Housing  Dev.,  104  &  Webster  St,  Madison,  Wl  53703  - 

164,000 

75,000 

239,000 

Dated:  November  23, 1992.- 
Denise  R.  Alexander, 

Deputy  Assistant  Secretary  for  Operations. 
(FR  Doc  92-29559  Filed  11-4-92;  8:45  am] 
MLUNQ  CODE  42ia-a»-M 


Office  of  the  Aseietant  Secretary  for 
Adminietration 

[Dockat  No.  D-92-984;  FR-3341-D-01] 

Amendment  of  Redelegation  of 
Procurement  Authority 


AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 


action:  Amendment  of  redelegation  of 
procurement  authority. 

SUMMARY:  The  redelegation  of  authority 
published  in  the  Federal  Register  on 
April  8. 1992  at  57  FR  11963  (Docket 
No.  13-92-984;  FR-3213;  D-01)  is 
amended  to  revise  language  redelegating 
procurement  authority  in  HUD’s  Field 
struchire. 
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EFFECTIVE  DATE:  November  6, 1992. 

FOR  FURTHER  MFORMATION  CONTACT: 
Edward  L.  Girovasi.  )r..  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  room  5262, 
451  7th  Street,  SW.,  Washington,  DC 
20410,  (202)  708-0294.  (This  is  not  a 
toll-frM  number.). 

SUPPLEMENTARY  MFORMATION:  HUD’s 
redelegation  of  procurement  authority  is 
being  amended  to  provide  increased 
flexibility  to  HUD  Regional  Offices  in 
managing  their  procurement  authority 
by  allowing  them  to  delegate 
procurement  authority  to  Field  Office 
Managers.  A  new  subparagraph  (4)  is 
being  added  to  paragraph  2.b.  of  the 
current  redelegation  to  allow  Field 
Office  Managers  to  conduct  small 
purchases. 

Accordingly,  the  redelegation  of 
authority  published  in  the  Federal 
Register  on  April  8, 1992  at  57  FR 11963 
(Docket  No.  D-92-984;  FR-3213:  D-01) 
is  amended  as  follows: 

Section  A.  Amendment  of  Redelegation 
of  Authority 

Section  A,  Paragraph  2  of  the 
Amendment  of  R^elegation  of 
Authority  published  in  the  Federal 
Register  on  April  8, 1992  at  57  FR  11963 
(Docket  No.  D-92-984;  FR-3213:  D-Ol) 
is  amended  to  read  as  follows: 

2.  Each  Regional  Administrator- 
Regional  Housing  Commissioner, 
Dir^or,  Regional  Office  of 
Administration;  and  Director,  Regional 
Contracting  Division  is  designated  as  a 
Contracting  Officer  and  may,  subject  to 
any  limitations  imposed  by  the 
Assistant  Secretary  for  Administration 
(Procurement  Exe^tive): 

a.  Enter  into  and  administer  all 
prociirement  contracts  and  interagency 
agreements  for  property  and  services 
required  by  the  Department  (including 
the  publication  in  newspapws  of 
advertisements,  notices,  or  proposals), 
and  grants  and  cooperative  agreements 
in  support  of  the  Department’s 
discretionary  assistance  programs,  with 
regard  to  activities  within  his  or  her 
respective  region,  unless  otherwise 
delegated  by  the  Assistant  Secretary  for 
Administration;  and 

b.  Redelegate  the  authority  delegated 
by  this  Notice  to  any  of  the  following: 

(1)  Regional  Contracting  Division 
employees  who  are  qualified  under  48 
CFR  2401.603; 

(2)  Office  of  Administration 
employees  outside  the  Regional 
Contracting  Division  who  are  qualified 
under  48  QTt  2401.603; 

(3)  Office  of  Housing  employees  who 
are  qualified  under  48  CFR  2401.603  for 
procurement  contracts  for  the 


management  and/or  disposition  of 
properties  owned  or  held  by  HUD  as 
mortgagee-in-possessicm  under  the 
National  Housing  Act  (12  U.S.C  1701- 
1749),  provided  that  the  Regional 
Administrator-Regional  Housing 
Commissioner  shall  redelemte  the 
following  procurement  authority  to 
Field  Office  Directors  of  Housing 
Management  with  respect  to 
procurement  for  the  management  and/or 
disposition  of  properties  owned  or  held 
by  HUD  as  mortgagee-in-possession 
under  the  National  Housing  Act  (122 
U.S.C.  1701-1749): 

(i)  Emergency  procurement  authority; 
and 

(ii)  Small  purchase  authority  in  those 
Field  Offices  without  full-time 
contracting  personnel; 

(4)  Field  Office  Managers  for  small 
purchases  (piusuant  to  FAR  Part  13). 

The  Regional  Administrator-Regional 
Housing  Commissioner  may  also 
redelegate  the  authority  in  2b(3)(ii) 
above  to  Office  of  housing  employees 
designated  by  the  Field  Office  Director 
of  Housing  Management  in  those  Field 
Offices  without  full-time  contracting 
personnel. 

Section  B.  Amendment  of  Redelegation 
Revoked  in  Part 

The  following  amendment  of 
redelegation  is  revoked  in  part: 

Section  A,  Paragraph  2  of  the 
Amendment  of  R^elegation  of 
Authority  published  in  the  Federal 
Register  on  April  8, 1992  at  57  FR  11963 
(Docket  No.  D-92-984;  FR-3213:  D-01). 

Authority:  41  U.S.C  414(2);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Dated:  November  6, 1992. 

)im  E.  Tarro, 

Assistant  Secretary  for  Administration. 

(FR  Doc.  92-29558  Filed  12-4-92;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Empfoyment  and  Training 
Administration 

Job  Training  PartnaraMp  Act: 
Employmant  and  Training  Aaalatanca 
for  DIalocatad  Workara;  Raallobnant  of 
TKIa  IN  Funds 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor  is 
publishing  for  public  information  the 
Job  Training  Partnership  Act  Title  in 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identified 


by  States  for  reallotment,  and  the 
amount  to  be  reallotted  to  eligible 
States. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Robert  N.  Colombo,  Director,  Office  of 
Worker  Retraining  and  Adjustment 
Programs,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4703,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 

Telephone:  202-219-5577  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  Title  in  of  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act),  as 
amended  by  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act 
(EDWAA),  the  Secretary  of  Labor 
(Secretary)  is  required  to  recapture 
funds  from  States  identified  pursuant  to 
section  303(b)  of  the  Act,  and  reallot 
such  funds  by  a  Notice  of  Obligation 
(NOO)  adjustment  to  current  year  funds 
to  "eligible  States"  end  "eligible  high 
unemployment  States"  as  set  forth  in 
section  303  (a),  (b),  and  (c)  of  JTPA.  29 
U.S.C.  1653.  The  basic  reallotment 
process  was  described  in  Training  and 
Employment  Guidance  Letter  No.  4-88, 
dated  November  25, 1988,  Subject: 
Reallotment  and  Reallocation  of  Funds 
under  Title  in  of  the  Job  Training 
Partnership  Act  (JTPA),  as  amended,  53 
FR  43737  (December  2, 1988).  The 
reallotment  process  for  Program  Year 
(PY)  1992  funds  was  descril^  in 
Training  and  Employment  Guidance 
Letter  No.  2-91,  dated  December  27, 

1991,  Subject:  Reallotment  of  Job 
Training  Partnership  Act  (JTPA)  Title  HI 
Formula-Allotted  Fimds. 

NCXD  adjustments  to  the  PY  1992  (July  . 
1, 1992-June  30, 1993)  formula 
allotments  are  being  issued  based  on 
expenditures  reported  to  the  Secretary 
by  the  States,  as  required  by  the 
recapture  and  reallotment  provisions  at 
Section  303  of  JTPA  29  U.S.C.  1653. 

The  funds  recaptured  are  an  amoimt 
equal  to  the  sum  of  every  State’s 
unexpended  PY  1991  formula  funds  in 
excess  of  20  percent  of  its  PY  1991 
formula  allotments,  and  all  unexpended 
funds  made  available  by  formula  for  PY 
1990.  A  State’s  PY  1991  formula 
allotments  include  the  initial  allotment 
for  PY  1991,  and  any  additional  funds 
received  by  the  State  during  the  PY 
1991  reallotment  process. 

Funds  are  recaptured  frt>m  PY  1992 
formula  allotments,  and  are  distributed 
by  formula  to  eligible  States  and  eligible 
high  unemployment  States,  resulting  in 
either  an  upward  or  downward 
adjustment  to  every  State’s  PY  1992 
allotment. 
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Uneniplo3nnent  Data 

Tbe  unemployment  data  used  in  the 
formula  for  reallotments,  relative 
numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  July  1991  through  June  1992  ' 
period.  Long-term  imemployment  data 
used  were  for  calendar  year  1991.  The 


determination  of  “eligible  high 
unemployment  State”  for  the 
reallotment  of  excess  unexpended  funds 
was  also  based  on  imemployment  data 
for  the  period  July  1991  through  June 
1992,  with  all  average  unemployment 
rates  rounded  to  the  nearest  tenth  of  one 
percent.  The  unemployment  data  were 


provided  by  the  Bureau  of  Labor 
Statistics,  based  on  the  Current 
Population  Survey. 

The  table  below  displays  the 
distribution  of  the  net  changes  to  PY 
1992  formula  allotments. 

■ajJNa  COOC  4610-3IMi 
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U.S.  DEPARTMENT  OF  LABOR 
Employment  and  Training  Administration 
PY 1992  JTPA  rale  III  Reallotment  to  States 
November  12. 1992 


COL1 

COL  2 

COL  3 

COL  4 

COL  5 

COL  6 

Alabama 

0 

14,023 

14,023 

4,719 

18,742 

Alaska 

130,989 

2,345 

2,345 

789 

(127,855) 

Arizona 

72 

0 

10,928 

0 

3,677 

3,677 

Arkansas 

lA 

0 

8,251 

8,251 

2,777 

11,028 

California 

8.1 

0 

124,873 

124,873 

42,023 

166,896 

Colorado 

39540 

7,136 

0 

2,402 

(36,838) 

Connecticut 

0 

13,908 

0 

4,680 

4,680 

Delaware 

0 

1,910 

0 

643 

643 

District  of  Columbia 

8.2 

0 

2535 

2,535 

853 

3,388 

Florida 

8.0 

0 

51519 

51519 

17,237 

68,456 

Georgia 

6.4 

0 

14,170 

0 

4,769 

4,769 

Hawaii 

a3 

0 

865 

0 

291 

291 1 

Idaho 

6.1 

0 

2,367 

0 

796 

7961 

Illinois 

8.0 

0 

50,748 

50,748 

17,078 

67,826 

Indiana 

5.9 

0 

12,839 

0 

4,321 

4,321 

Iowa 

4.7 

0 

4,562 

0 

1,M5 

1,535 

1  Kansas 

4.0 

0 

3,133 

0 

1,(^ 

1,054 

iKentucky 

12 

.  0 

13,126 

0 

4,417 

4,417 

|Louisiana 

7.3 

0 

14,442 

14,442 

4,860 

19,302 

1  Maine 

7.2 

0 

5,856 

0 

1,971 

1,971 

1  Maryland 

0 

15,070 

0 

5,071 

5,071 

1  Massachusetts 

8.7 

0 

35,578 

35,578 

11,973 

47,551 

1  Michigan 

9.1 

0 

44,836 

44,836 

15,089 

59,925 

■  Minnesota 

5.2 

0 

8,915 

0 

3,000 

3,000 

Mississippi 

8.3 

0 

10504 

10504 

a434 

13,638 

Missouri 

6.3 

0 

15,310 

0 

5,152 

5,152 

Montana  ' 

'  7.1 

0 

2,742 

0 

923 

923 

Nebraska 

25 

0 

1512 

0 

441 

441 

Nevada 

0 

3,310 

0 

1,114 

1,114 

New  Hampshire 

75 

0 

5,566 

5,566 

1,873 

7,439 

New  Jersey 

7.3 

0 

31,852 

31,852 

10,719 

42,571 

New  Mexico 

6.9 

0 

4,673 

0 

1,572 

1,572 

NewYbrk 

75 

0 

74,676 

74,676 

25,131 

99,807 

North  CaroGna 

5.9 

a636 

16,908 

0 

2,054 

North  Dakota . 

4.4 

0 

839 

0 

282 

.  282 

Ohio  *  • 

■  6.7 

0 

35,790 

0 

12,044 

12,044 

Oklahoma 

6.5 

11 

8,999 

0 

3,029 

3,018 

Oregon 

6.8 

0 

9,094 

0 

3,060 

3,060 

Pennsylvania 

72 

680,084 

0 

0 

0 

(680,084) 

Puerto  Rico 

16.5 

0 

21,391 

21,391 

7,199 

28,590 

Rhode  Island 

,  8.9 

0 

5,487 

5,487 

1,847 

7,334 

South  CaroGna 

65 

0 

10589 

0 

3,463 

3,463 

South  Dakota 

35 

0 

649 

0 

219 

219 

Tennessee 

•  6.8 

0 

14,551 

0 

4,897 

4,897 

Texas 

7.3 

0 

56,847 

56,847 

19,131 

75,978 

Utah 

4.9 

0 

2,585 

0 

870 

870 

Vermont 

6.4 

0 

2,048 

0 

689 

689 

Virginia 

65 

0 

18,676 

0 

6585 

6585 

Washington 

6.8 

0 

14,345 

0 

4,828 

4,828 

West  Virginia 

11.4 

0 

11,705 

11,705 

3,939 

15,644 

Wisconsin 

5.1 

0 

9,532 

0 

3,208 

3508 

■Wyoming 

0 

945 

0 

318 

318 

1  NATIONAL  TOTAL 

853.960 

853.960 

566.578 

287.382 

ol 
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Explanation  of  Table 

Cohunn  1:  This  column  shows  each 
State’s  unemployment  rate  for  the 
twelve  months  ending  June  1992. 

Column  2:  This  cohimn  shows  die 
amount  of  excess  funds  (unexpended 
PY  1991  funds  in  excess  of  20  percent 
of  the  State’s  PY  1991  formula 
allotments  as  described  above  and/or 
unexpended  PY  1990  formula-allotted 
funds),  which  are  subject  to  reallotment 
PY  1992  funds  in  an  amount  equal  to 
the  excess  funds  identified  will  be 
recaptured  from  such  States  and 
distributed  as  discussed  below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
“eligible  States’’  by  applying  the  regular 
Title  III  formula.  “Eligible  States’’  are 
those  with  unexpended  PY  1991  funds 
at  or  below  the  level  of  20  percent  of 
their  PY  1991  formula  allotments  as 
described  above. 

Column  4:  Eligible  States  with 
unemployment  rates  higher  than  the 
national  average,  which  was  7.2  percent 
for  the  12-monlh  period,  are  “eligible 
high  unemployment  States.”  These 
eligible  hi^  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  Title 
III  formula.  This  is  Step  1  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  4  and  total  $566,578. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($287,382)  for 
eligible  States  with  unemployment  rates 
less  than  or  equal  to  the  national 
average  is  distributed  among  all  eligible 
States,  again  using  the  regulu  Title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1992 
formula  allotment  are  presented.  This 
column  represents  the  decreases  in  Title 
III  funds  shown  in  column  2,  and  the 
increases  in  Title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  the 
amounts  shown  in  colunm  6  are  being 
issued  to  the  States  listed. 

Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act. 
Governors  of  States  required  to  make 
funds  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  funds  available  from  the  State 
and  substate  grantees.  29  U.S.C.  1653(d). 

Distribotion  of  Fuads 

Funds  are  being  reallotted  by  the 
Secretary  in  accordance  with  section 
303  (a),  (b),  and  (c)  of  the  Act.  using  the 
factors  described  in  section  302(b)  of  the 
Act.  29  U.S.C.  1652(b)  and  1653  (a),  (b). 
and  (c).  Distribution  within  States  of 


funds  allotted  to  States  shall  be  in 
accordance  with  sections  302  (c)  uid  (d) 
of  the  Act  (29  U.S.C.  1652  (c)  and  (d)). 
and  the  JTPA  regulation  at  20  CFR 
631.12(d). 

Signed  at  Washington,  DC.  this  25th  day  of 
November,  1992. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  92-29556  Filed  12-4-92',  6:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Request  for  Comments  on  Innovative 
“MidRange  Procurement”  Teat  Plan 

ACTION:  Notice. 

SUMMARY:  NASA  has  developed  new 
procurement  procedures  to  address 
relatively  low  dollar  value  procurement 
above  the  small  purchase  threshold. 
NASA  will  be  requesting  authority  from 
the  Office  of  Federal  Procurement 
Policy  to  test  these  procedures  at  one  or 
two  centers;  that  authority  has  not  been 
granted  at  this  time.  NASA  would 
appreciate  public  comment  on  the 
proposed  procurement  procedures  from 
ail  interested  parties. 

DATES:  Comments  are  due  on  or  before 
January  21, 1993. 

ADDRESSES:  submit  comments  to  NASA 
Headquarters,  Washington,  EXH  20546, 
ATTN:  Code  HS/T.  Deback. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  copies  of  the  proposed  procurement 
procedures  and  ancillary  information 
contact:  Mr.  T.  Deback,  (202)  358-0431. 
SUPPLEMENTARY  INFORMATION:  NASA’s 
MidRanM  Procurement  procedures  are 
designed  to  simplify  and  expedite 
contracts  up  to  $500,000  annually  ot  up 
to  $2.5M  over  a  5-yeffl'  period.  The 
quality  of  NASA’s  procurements  will 
not  be  sacrificed  but  the  advantages  to 
the  agency  and  contractors — particularly 
small  business  firms — will  be 
substantial. 

An  electronic  bulletin  board  will 
serve  as  the  primary  communication 
tool  publicizing  requirements  and 
providing  copies  of  solicitations.  Delays 
inherent  in  utilizing  the  Commerce 
Business  I^ily  to  publicize 
requirements  and  in  utilizing  the  mails 
to  provide  copies  of  solicitations  will  be 
virtually  eliminated. 

All  decisions  affecting  the 
procurement  including  the  source 
selection  decision  will  be  made  by  the 
buying  team — a  group  of  two  to  four 
people  intimately  familiar  with  the 
requirement  and  the  procurement — thus 
reducing  dramatically  the  evaluation, 
approval,  and  award  time. 


The  solicitation  will  clearly  explain 
requirements  and  those  aspects  which 
are  considered  of  major  importance. 
Offerors  will  be  able  to  focus  proposals 
on  these  key  aspects  without  the 
shotgun  approach  so  common  in 
proposal  writing.  Similarly,  the  buying 
team  will  focus  on  those  important 
aspects  in  their  evaluation  and  source 
selection. 

MidRange  solicitations  will  be 
stripped  of  much  of  the  “boilerplate” 
associated  with  Government 
procurement.  The  document  will 
encourage  small  firms  to  do  business 
with  the  Government  rather  than 
intimidating  them.  The  buying  team’s 
documentation  requirements  will  be 
relaxed  to  a  more  reasonable  standard. 

Dated:  November  30, 1992. 

Don  G.  Bush, 

Assistant  Administrator  for  Procurement. 
[FR  Doc.  92-29532  Filed  12-4-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346) 

Toledo  Edison  Co.,  Centerlor  Service 
Co.  and  the  Cleveland  Electric 
Illuminating  Co.,  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Na  NPF- 
3  in  response  to  a  request  filed  by  the 
Toledo  Edison  Company,  Centerior 
Service  Company  and  the  Cleveland 
Electric  Illuminating  Company  (the 
licensee),  for  the  Davis-Besse  Nuclear 
Power  Station  (DBNPS),  Unit  No.  1, 
located  in  Ottawa  County,  Ohio. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  amendment  would 
delete  the  NRC  staffs  March  5, 1980 
Order  from  the  DBNPS  Facility 
Operating  License  NPF-3.  The  March  5, 
1980  Order  required  implementation  of 
certain  training,  qualification,  and 
staffing  requirements. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
amendment  dated  April  27, 1990. 

The  Need  for  the  Proposed  Action 

'The  proposed  amendmoit  is  needed 
because  training,  qualification,  and 
staffing  requirements  have  evolved  over 
the  past  eleven  years  resulting  in  the 
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obsolescence  of  the  March  5, 1980 
Order. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  deletion  of  the  March  5, 1980 
Order.  The  NRC  staff  finds  that  each 
item  of  the  Order  is  addressed  by 
another  requirement  such  as  10  CFR 
Part  55.  or  the  Technical  Specifications, 
or  an  INPO  accredited  systems  based 
training  promam.  Accordingly,  the  NRC 
staff  concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
deletion  of  the  Mai^  5, 1980  Order  will 
not  cause  significant  increase  in  the 
nonradiological  impacts  and  will  not 
change  any  conclusions  reached  by  the 
staff  in  the  “Final  Environmental 
Statement  for  the  Davis-Besse  Nuclear 
Power  Station,  Unit  1“  dated  March 
1973  and  its  supplement  dated  October 
1975.  Therefore,  the  staff  concludes  that 
there  are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Because  the  Commission’s  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
would  have  either  no  significantly 
different  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  final  Environmental 
Statements  for  the  Davis-Besse  Nuclear 
Power  Station,  Unit  1,  dated  March 
1973  and  its  supplement  dated  October 
1975. 

Agencies  and  Persons  Ck)nsulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consxilt  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foi^oing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  April  27, 1990,  which 
is  available  for  public  inspection  at  the 
Commission’s  ^blic  Document  Room, 
2120  L  Street,  NW.,  Washington  DC  and 
at  the  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Dated  at  Roclcville,  Maryland,  this  Ist  day 
of  December  1992. 

For  the  Nuclear  Regidatory  Commission. 
John  H.  Hannon, 

Director,  Project  Directorate  IBS,  Division 
of  Reactor  Projects — IB/IV/V,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  92-29550  Filed  12-4-92;  8:45  am] 
BIUJNO  CODE  TSiO-01-M 

[DockM  No.  50-267] 

Exemption;  Public  Service  Compeny  of 
Colorado;  Fort  St.  Vrain  Nuclear 
Generating  Station 

I. 

The  Public  Service  Company  of 
Colorado  (PSC  or  the  licensee),  is  the 
holder  of  Possession  Only  License  No. 
DPR-34  which  authorizes  possession 
and  maintenance  of  the  Fort  St.  Vrain 
Nuclear  Generating  Station  (FSV).  The 
license  states,  among  other  things,  that 
FSV  is  subject  to  all  rules,  regulations, 
and  orders  of  the  Commission  now  or 
hereafter  in  effect.  FSV  is  a  high 
temperature  gas  cooled  reactor  that  is 
located  at  the  licensee’s  site  in  Weld 
County.  Colorado.  FSV  is  permanently 
shut  down,  defueled  and  currently  in 
the  process  of  being  decommissioned. 

All  spent  fuel  has  ^n  transferred  to 
the  PSC  Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  that  is  located 
onsite,  adjacent  to  the  reactor  protected 
area  and  is  licensed  imder  10  CFR  part 
72.  PSC  is  the  holder  of  SNM  License 
No  2504  for  the  ISFSI. 

n. 

Section  50.54(q)  of  10  CFR  50  requires 
a  licensee  authorized  to  possess  a 
nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
appendix  E  to  10  CTO  part  50.  Section 
72.32  of  10  CFR  72  states  that  for  an 
ISFSI  that  is  located  on  a  reactor  site, 
the  emergency  plan  required  by  10  CFR 
50.47  shall  be  deemed  to  satisfy  the 
requirements  of  that  section.  Section 
IV.F.2  of  Appendix  E  to  10  CFR  part  50 
requires  an  annual  exercise  of  the 
emergency  plan. 

m. 

By  letter  dated  May  13, 1992,  PSC 
requested  an  exemption  from  the  annual 
exercise  requirements  of  10  CFR  part  50, 


appendix  E,  section  IV.F.2.  based  on 
FSV’s  permanent  shutdown,  defueled 
status  and  the  acceptance  of  biennial 
exerdras  for  byproduct  materials  in  10 
CFR  part  30,  for  special  nuclear 
materials  in  10  C^  part  70  and  for 
ISFSIs  in  the  propos^  amendment  to 
10  CFR  part  72  of  February  25. 1992. 

The  current  FSV  Decommissioning 
Emergency  Response  Plan  of  March  6, 
1992,  incorporates  emergency 
prepardness  provisions  for  the  ISFSI. 

The  licensee  stated  in  their  application 
that  they  believed  the  \mderlying 
pxxrpose  of  the  annual  exercise 
requirement  is  related  solely  to  an 
operating  nuclear  plant  where  operating 
risks  are  significant  in  contrast  to  a 
defueled  plant. 

IV. 

The  staff  agrees  with  the  licensee’s 
analyses  and  concludes  that  sufficient 
bases  have  been  presented  for  our 
approval  of  the  request  for  exemption 
from  annual  emergency  plan  exercises 
to  be  effective  following  completion  of 
the  next  scheduled  exercise.  In  addition, 
the  staff  finds  that  there  are  special 
circumstances  presented  that  satisfy  the 
requirements  of  10  CFR  50.12(a)(2), 
sections  (ii)  and  (iii). 

With  respect  to  section  ii,  application 
of  the  Appendix  E,  annual  exercise 
requirement  would  not  serve  the 
underlying  purpose  of  a  requirement 
that  relates  primarily  to  an  operating 
nuclear  reactor  where  reactor 
operational  risks  are  significant  in 
contrast  to  a  defueled  reactor  such  as 
FSV.  Similarly,  with  respect  to  section 
iii,  application  of  the  Appendix  E, 
annud  exercise  requirement  would 
result  in  costs  that  are  significantly  in 
excess  of  those  contemplated  when  the 
regulation  was  adopted.  As  stated  in 
relation  to  ii  above,  the  purpose  of  the 
appendix  E  regulation  is  the  safety  of  an 
operating  power  reactor. 

V. 

Based  on  the  above  evaluation,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1).  this 
exemption  is  authorized  by  law,  will  not 
resent  an  imdue  risk  to  the  public 
ealth  and  safety,  and  is  consistent  with 
the 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  10  CFR  part 
50,  appendix  E.  Section  IV.F.2  with 
respect  to  annual  exercise  requirements. 
*rhe  exemption  allows  biennial 
exercises  of  the  FSV  Decommissioning 
Emergency  Response  Plan  and  will 
become  effective  following  completion 
of  the  next  scheduled  exercise  in 
December  1992. 
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Pursuant  to  10  CFR  5U2,  the 
Commission  has  determined  that  the 
granting  oi  this  axemptioe  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment  (57  FR  56606  on 
November  30, 1992). 

This  exmnption  will  become  effective 
following  the  completion  of  the  next 
exerdse  of  the  Decommissioning  , 
Emergency  Response  Plan,  currently 
scheduled  f(K  Ilecember  1992. 

Dated  at  Rockville.  Maryland  this 
December  1. 1992. 

For  the  Nuclear  Regulatory  Gimmission. 
Brian  K.  Crimea, 

Director.  Division  of  Operating  Reactor 
Support  Office  of  Nuclear  Aeoctor  Regulation. 
(FR  Doc  92-29551  Filed  12-7-92;  8:45  am] 
BSiJNQ  coos  7SM-ei-W 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

MeaUng 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  December  15,  uid  16, 1992, 
at  the  Madison  Hotel,  15th  A  M  Streets, 
NW.,  Washington,  DC. 

The  Full  Commission  will  convene  on 
Tuesday  at  9  a.m.  until  5  p.m.,  and  oh 
Wednesday  from  9  a.m.  to  3:30  p.m.,  in 
Executive  Chambers  1. 2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Yeung, 

Executive  Director. 

(FR  Doc.  92-28830  Filed  12-4-92;  8:45  am] 
BILLMG  CODE  nSO-BMMi 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaaa  No.  34-31538;  File  Na  SR-Anwx- 
92-39] 

SoW-ReguIrtory  Organization*;  Notica 
of  Ring  and  Ordar  Granting 
Temporary  Accalaratad  Approval  of 
propoaed  rula  Changa  by  tha  Amarican 
Stock  ExetMinga,  in^  Ratating  to  tha 
Uaa  of  tha  Auto-Ex  Syatam  During 
Perioda  of  Extremely  High  Order  Flow 
in  Select  Equities 

November  30, 1992. 

Pursuant  to  Seetkm  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
T'Act”)  *  and  Rule  19h-4  thereunder,* 
notice  is  hereby  given  that  cm  October 
23, 1992,  the  American  Stod;  Exchange, 
Inc.  ("Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 


'  IS  u.&C.  TagOddl  ttmak 
>  17  CFR  2<M.lflb-t  fleet). 


Commisdon  (“Commission’*  or  “SEC“) 
the  propoaed  rule  change  aa  deacribed 
in  Items  I  and  II  bdow,  which  Items 
have  been  prepared  by  the  sdf- 
regubtory  organization.  The 
CommissioB  is  publishing  this  notice  to 
solicit  ccxnments  on  the  proposed  rule 
change  hom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Sidietance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  six 
months  the  temporary  use  of  its  Auto* 

Ex  System  for  t^  eutom^ic  execution 
of  orders,  up  to  599  shares,  in  select 
Amex  e^Ues  during  periods  of 
extremely  hi^  order  flow.* 

The  text  of  the  prwosed  rule  change 
is  available  at  the  Omce  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Oiganizatimi’s 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  foe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
SUOutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  May  1992,  the  Commission 
apivoved  the  temporary  use  of  the  Auto- 
Elx  SystooB  to  automatically  execute 
orders  of  up  to  599  shares  in  Amex 
equities  dining  pmiods  of  extremely 
high  order  flow.'*  Auto-Ex  is  the 
automated  execution  feature  of  the 
Exchange’s  Post  Execution  Reporting 
System  (“PER")  *  and  the  Amex  Options 


*T)m  Exchange  loaki  accalwalad  approval  of  tha 
propoiad  rule  change  in  ordar  to  allow  tha 
temponry  um  of  tha  Auto-Ex  S3rttaia,  which  is  set 
to  axpira  on  Decambar  1, 1992,  to  continua  without 
intarrupUon.  Saa  latter  from  William  Floyd-lonaa. 
)r..  Assistant  Ganaral  Counsel.  Legal  and  Raguktory 
Policy  Divisian.  Amax,  to  Diana  Lukn-Hopson. 
Bran^  ChieL  Exchange  Regulation,  Commission, 
dated  October  23, 1992. 

*  Tha  Commission  approved  tha  temporary  usoaf 
Auto-Ex  in  Saewitiaa  Exrhmtga  Act  Ralaaae  Wo. 
30757  (hky  29, 1902).  57  PR  24097  (FUa  No.  SR- 
Amex-92-08)  1902  Approval  Ordar**)- 

■  rat  is  the  Exchange's  atactfoak;  order  antry  and 
rondng  sysliai  fcr  aquMaa,  which  diiacts  certain 
orders  dhactly  to  the  spadalM  on  tha  Aman  Boor 
for  manual  anacution.  PER  aooapts  ordan  far  up  to 
5,000  shams  in  Aamx  aqutttos.  Saa  Sacuiitlaa 


Switch  (“AMOS”)  electronic  order 
routing  eystem.  Under  the  pilot.  Auto- 
Ex  is  used  to  execute  customer  market 
and  marketable  Umit  orders*  at  the  best 
bid  or  offw  being  displayed  when  the 
order  is  entered  into  the  system.  The 
execution  of  market  and  marketable 
limit  orders  is  immediately  reported  to 
the  tape  and  to  the  firm  entering  the 
order.  Auto-Ex  trades  are  submitted  for 
comparisMi  processing  by  the  Exchange 
as  locked-in  trades.  The  Exchange 
believes  the  use  of  Auto-Ex  in  this 
manner  assists  the  specialist  in 
providing  faster  execution  and  turn¬ 
around  time  for  customer  orders. 

In  its  May  1992  Approval  Order,  the 
Commission  stated  that  it  would 
approve  the  Amex’s  proposal 
temporarily  so  that  it  would  have  on 
opportunity  to  monitor  the  operation 
and  effectiveness  of  the  proposal. 

During  this  temporary  approval  period 
(scheduled  to  e^  on  Deonnber  1, 

1992).  the  Exchange  was  asked  to 
assemble  data  reg^ing  operation  of  the 
Auto-Ex  system  during  actual  usage. 
Since  approval  of  the  use  of  the  system, 
the  Exchange  has  only  used  Auto-Ex  on 
one  occasion.  The  Exchange  has 
separately  submitted  a  report  detailing 
its  use  of  Auto-Ex  on  that  one  occasion.* 
The  Exchange  concluded  that  overall, 
the  system  operated  smoothly  during 
the  short  period  of  use. 

The  Commission  also  requested  that 
the  Exchange  file  a  proposal  either 
requesting  an  extension  of  the 
temporary  use  of  Auto-Ex  or  permanent 
approval  of  the  proposal.  Given  the 
limited  experience  the  Exchange  has 
had  during  the  temporary  approval 
period,  the  Exchange  believes  that  it  is 
appropriate  at  this  time  to  ask  for  an 
extension  of  the  temporary  approval 
period  for  six  months  in  order  to  obtain 
more  experience  with  the  system. 

2.  Statutory  Basis 

The  proposed  rule  chaoige  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  ob)ective(s) 
of  section  6(b)(5)  in  particular  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 


Exchangv  Act  Rviaasa  No.  28S91  (Fafarnary  15. 
1991),  59  FR  743B  (apptoving  Ftlv  No.  SR-Amm- 
90-37). 

*  A  Birkvt  ontor  U  an  ordw  to  bay  or  Mil  a  stotod 
amouat  of  a  Mcudty  at  iha  pravailing  baat  bid  or 
oflar.  A  narkalabla  limit  ordar  ia  an  ordar  to  buy 
or  tall  a  statad  amoont  of  a  aacority  at  a  spadfi^ 
prlevoc  a  baOar  ptlca.  if  otHainabla.  antai^  at  a 
time  wban  tba  pravailing  baat  bid  or  olfar  is  at  or 
bettat  than  tha  q>acifiad  pticok 

’Saa  lattar  from  Qaira  P.  McGmtli.  Sanior 
Counaal.  Amax.  to  Diana  Luka-Hopton,  Branch 
C3iief.  Exchange  Branch,  CommiMioa.  dated 
October  16, 1992. 
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trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  seciirities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
ftling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92-39 
and  should  be  submitted  by  December 
28, 1992. 

TV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Amex’s  proposal  to  extend,  for  six 
months,  the  temporary  use  of  its  Auto- 
Ex  system  for  select  equity  transactions 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  specifically, 
the  requirements  of  sections  6  and  11 A 
of  the  Act.® 

In  particular,  the  use  of  Auto-Ex  for 
equities  should  enhance  the  efficiency 


*15  U.S.C  78f  and  78k-l  (1988). 


of  execution  of  PER  orders  during 
periods  of  heavy  volume,  and  thus 
facilitate  transactions  on  the  Amex, 
consistent  with  section  6(b)(5)  of  the 
Act.  In  this  regard,  the  Commission 
believes  that  the  proposed  automatic 
execution  of  equity  orders,  under  the 
circumstances  contemplated  by  this 
proposal,  should  speed  order  execution 
and  reduce  the  possibility  of  order 
handling  delays  during  periods  of  heavy 
volume.  In  addition,  the  Commission 
believes  that  the  proposed  extension  of 
Auto-Ex  for  six  months  is  consistent 
with  section  6(b)(8)  of  the  Act,  in  that 
it  should  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  'The  use  of  Auto- 
Ex  for  equities  on  a  temporary  basis 
should  help  the  Exchange’s  efforts  to 
remain  competitive  with  exchanges 
which  have  similar  automation  systems 
in  place.®  Moreover,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  llA(a)(l)(C)  of  the  Act  in 
that  the  proposal  is  designed  to 
contribute  to  the  best  execution  of 
investor’s  orders  while  assuring  the 
economically  efficient  execution  of 
transactions,  which  in  turn  should 
protect  the  public  interest  and  promote 
fair  and  orderly  markets.  'Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  allow  the  Exchange  to 
implement  the  proposal  for  an 
additional  six  months  because  this  will 
allow  the  Commission  an  opportunity  to 
monitor  the  operation  and  eftectiveness 
of  the  proposal.'® 

The  Exchange  proposal  would  extend, 
for  six  months,  the  use  of  Auto-Ex  to 
execute  automatically  orders  of  up  to 
599  shares  in  Amex  equities  during 
periods  of  extremely  high  order  flow. 
When  activated  during  such  periods. 
Auto-Ex  executes  all  market  and 
marketable  limit  orders  of  up  to  599 
shares  at  the  Amex’s  best  bid  or  offer 
being  displayed  on  the  Exchange  at  the 
time  the  order  is  entered  into  the  PER 
system.  As  noted  above,  the  execution 
of  market  and  marketable  limit  orders  is 
immediately  reported  to  the  tape  and 
the  firm  entering  the  order.  Auto-Ex 
trades  are  submitted  for  comparison 
processing  by  the  Exchange  as  locked-in 
trades. 

In  order  for  Auto-Ex  to  be  activated 
for  an  equity,  two  Exchange  Floor 
Governors  determine  on  a  case  by  case 


*Tbe  Boston,  Midwest  Pacific  and  Philadelphia 
Stock  Exchanges  have  various  automatic  execution 
systems  for  trading  equity  securities. 

**See  May  1992  Approval  Order,  supra,  note  4 
for  the  Commission’s  rationale  for  approving  the 
use  of  Auto-Ex  on  a  temporary  basis.  The 
discussion  in  the  aforementioned  order  is 
incorporated  by  reference  into  this  order. 


basis  that  there  is  extremely  high  order 
flow  for  a  particular  equity  security, 
given  the  characteristics  of  the  security 
and  the  number  and  size  of  orders  being 
sent  through  the  PER  system." 

Moreover,  the  Exchange  allows  Auto- 
Ex  to  be  activated  and  remain  in  use 
only  when  the  spread  between  the 
displayed  bid  and  ofl'er  is  wider  than 
the  “minimum  fractional  change”'®  and 
there  is  no  potential  for  price 
improvement.'®  Because  of  this 
limitation,  the  Amex  best  bid  or  offer 
should  be  the  de  facto  Intermarket 
Trading  System  ("ITS’’)  best  bid  or  ofl'er. 

The  specialist  will  be  the  contra-side 
of  all  Auto-Ex  orders.  If  the  best  bid  or 
ofler  being  displayed  is  represented  by 
an  order  on  the  specialist’s  book  when 
an  Auto-Ex  order  arrives,  the  specialist 
will  subsequently  execute  the  book 
order  for  his  or  her  own  account,  thus 
ensuring  that  limit  book  orders  are 
protected.'®  To  avoid  double  printing  of 
orders  in  this  situation,  the  specialist 
transaction  with  the  order  book  will  not 
be  reported  to  the  Market  Data  System 
(“MDS”),  but  the  trade  occurring 
through  Auto-Ex  will  be  automatically 
reported  to  MDS.'® 


”  In  addition  to  trading  characteristics  and  the 
circumstances  surroundmg  the  increased  volume  of 
orders,  the  Exchange  stated  that  the  main 
considerations  for  activating  .^uto-Ex  for  a 
particular  security  would  be  the  length  of  the  order 
queue  in  PER  and,  if  there  is  order  flow  build-up 
prior  to  the  opening,  the  number  of  orders  eligible 
for  execution  at  the  opening  price  through  the 
Exchange’s  Opening  Automated  Reporting  Service 
(“OARS”).  Specifically,  the  Exchange  would  use 
the  following  guidelines:  queues  longer  than  one 
minute  in  PER  and  a  backlog  of  more  than  100 
orders  stored  in  OARS.  See  letter  from  Claire  P. 
McGrath,  Senior  Counsel,  Amex,  to  Mary  Revell, 
Branch  Chief,  Exchange  Branch,  SEC,  dated  March 
16. 1992. 

'^Amex  Rule  127  lists  the  minimum  fractional 
changes  for  securities  traded  on  the  Exchange. 

’*See  letter  fixrm  Claire  P.  McGrath,  Senior 
Coimsel,  Amex,  to  Mary  Revell,  Branch  Chief, 
Exchange  Branch,  SEC,  dated  February  24, 1992, 
correcting  the  filing  to  reflect  that  there  is  no 
potential  for  price  improvmnent  when  the  spread 
between  the  displayed  bid  and  offer  is  no  wider 
than  the  minimum  fractional  change.  The  Amex 
stated  that  Auto-Ex  will  automatically  prevent  the 
automatic  execution  of  orders  when  the  spread  in 
a  security  becomes  wider  than  the  minimum 
fractional  change.  See  letter  from  Clair  P.  McGrath, 
Senior  Counsel,  Amex,  to  Mary  Revell,  Branch 
Chief,  Exchange  Regulation,  Commission,  dated 
March  16, 1992. 

'*  See  letter  from  Claire  McGrath,  Senior  Counsel, 
Amex,  to  Mary  Revell,  Branch  Chief,  Exchange 
Branch,  Commission,  dated  March  16, 1992.  The 
Amex  noted,  however,  that  during  periods  of 
extremely  high  order  flow,  orders  being  represented 
by  floor  brokim  in  the  crowd  should  also  increase, 
resulting  in  more  orders  on  the  specialist’s  book 
being  executed  against  orders  in  the  crowd,  thus 
requiring  use  of  diis  procedure  only  occasionally. 

’*  MDS  is  the  Amex’s  system  for  the  collection 
and  reporting  of  market  information  for  processing 
by  the  Secririties  Industry  Automation  Corporation 
("SIAC”)  and  dissemiiMtion  by  securibes 
informabon  vendors.  The  Amex  stated  that 


Federal  Register  /  Vol.  57,  No.  235  /  Monday,  December  7,  1992  /  Notices 


57849 


In  its  May  1992  Approval  Order,  the 
Commission  requested  that  the  Amex 
submit  by  Octo^r  15, 1992,  a  report 
detailing  each  use  of  Auto-Ex  in  equities 
during  ^e  temporary  approval  period. 
The  Commission  specified  that  it  was 
interested  in  the  extent  to  which  Amex 
experiences  queues  in  its  PER  and 
OARS  systems  due  to  heavy  volume 
prior  to  implementation  of  Auto-Ex,  the 
total  volume  and  number  of  orders, 
other  characteristics  of  the  stock 
supporting  the  use  of  Auto-Ex,  the 
length  of  time  Auto-Ex  was  in  place, 
and  the  number  and  types  of  orders 
executed  during  its  use.  The 
Commission  also  indicated  its  interest 
in  the  length  of  time  between  an  Auto- 
Ex  execution  and  the  resulting 
execution  by  the  specialist  of  a  limit 
order  to  protect  the  book.  The  May  1992 
Approval  Order  requested  that  the 
Ex^ange  either  request  permanent 
approval  or  an  extension  of  the 
temporary  use  of  Auto-Ex  for  certain 
equity  securities  by  October  1, 1992. 

The  Amex  submitted  its  report  to  the 
Commission  on  October  19, 1992.*®  The 
report  indicates  that  during  the 
temporary  approval  period  there  has 
been  a  general  decrease  in  volume  in 
Amex-listed  equities  and.  therefore  the 
Auto-Ex  system  was  only  activated  in  an 
Amex  equity  on  one  occasion  since  May 
29. 1992.  The  report  states  that  on 
August  4, 1992,  Auto-Ex  was  used  for  a 
short  period  of  time  in  the  common 
stock  of  one  corporation.  The  Amex 
reports  that  prior  to  the  opening  there 
was  an  accumulation  of  110  orders  for 
that  common  stock  in  the  Exchange’s 
OARS  system.  At  11:05  a.m.,  244,700 
shares  opened  at  30*A.  Thereafter,  a 
queue  of  approximately  two  minutes 
occurred  in  the  PER  System.*'  Auto^Ex 
was  turned  on  at  11:33  a.m.  and  was 
turned  oft  shortly  thereafter  at  11:36. 
During  this  period,  a  total  of  six  trades 
were  executed  on  Auto-Ex  representing 
a  volume  of  2,800  shares.  In 
comparison,  the  total  number  of  trades 
executed  outside  the  parameter  of  the 
Auto-Ex  System  (j.e.,  limit  orders, 
orders  larger  than  599  shares  and 


Exchang«9  systems  will  capture  for  surveillance 
purposes  trade  data  regarding  the  transaction 
between  the  specialist  and  the  limit  order  book. 
Conversation  between  Claire  P.  McGrath.  Senior 
Counsel.  Amex  and  Edith  Hallahan.  Staff  Attorney, 
Commission,  on  May  29, 1992. 

**  See  letter  horn  Claire  P.  McGrath,  Senior 
Counsel.  Amex,  to  Diana  Luka-Hopson.  Branch 
Chief,  Branch  of  Exchange  Regulation,  Commission, 
dated  October  16, 1992. 

’^According  to  the  Amex.  the  Statistical  report 
section  on  PE^AMOS  QUEUE  read  “Max-Queu»— 
25,*'  which  means  that  there  was  a  maximum  queue 
of  25  orders  in  the  PER  System.  PER  can  route 
approximately  12  to  13  orders  per  minute, 
therefore,  a  queue  of  25  orders  is  the  equivalent  of 
approximately  two  minutes. 


manually  handled  orders),  during  that 
same  time  period  was  30,  representing 
a  volume  of  23,000  shares.  The  report 
states  that,  probably  due  to  the  foct  that 
Auto-Ex  was  in  use  for  only  a  short 
period  of  time,  all  Auto-Ex  orders  were 
done  at  one  price  and  there  were  no 
orders  on  the  specialist’s  book  at  that 
price  or  better.  Finally,  the  report  states 
that  there  were  no  operational  or  other 
problems  associated  with  the  use  of 
Auto-Ex  on  August  4. 1992,  and  the 
Exchange  received  no  complaints 
regarding  its  use  of  the  system  on  that 
day. 

The  Commission  believes  that  it  is 
appropriate  to  extend  the  temporary  use 
of  Auto-Ex,  under  the  circumstances 
described  above,  for  an  additional  six 
months  to  provide  the  Exchange  with 
additional  time  to  assemble  data 
regarding  the  operation  and 
efiectiveness  of  the  proposal.  During  the 
extended  use  period,  the  Commission 
expects  the  Exchange  to  continue  to 
track  the  use  of  the  Auto-Ex  System  in 
the  ways  outlined  in  the  May  1992 
Approval  Order.  In  order  to  facilitate  its 
review  of  the  proposal,  the  Commission 
requests  that  me  Amex  submit  its  report 
detailing  each  use  of  Auto-Ex  for 
equities  by  April  15. 1993.  Specifically, 
the  Commission  is  interested  in  the 
extent  to  which  Amex  experiences 
queues  in  the  Amex’s  PER  and  OARS 
systems  due  to  heavy  volume  prior  to 
the  implementation  of  Auto-Ex,  the  total 
volume  and  number  of  orders 
backlogged  and  executed  through  Auto- 
Ex  and  outside  of  Auto-Ex  when  it  was 
in  use,  other  characteristics  of  the  stock 
supporting  the  use  of  Auto-Ex,  the 
length  of  time  Auto-Ex  was  in  place,  the 
number  and  types  of  orders  executed 
during  its  use  and  any  other  problems 
that  occurred  from  use  of  the  Auto-Ex 
system.  The  Commission  also  is 
interested  in  the  length  of  time  between 
an  Auto-Ex  execution  and  the  resulting 
execution  by  the  specialist  of  a  limit 
order  to  protect  the  book.  In  addition, 
the  Commission  expects  that  the 
Exchange  will  submit  a  proposed  rule 
change  by  April  15, 1993  to  either 
request  permanent  approval  or  an 
extension  of  the  temporary  use  of  Auto- 
Ex  for  certain  equity  orders. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
to  ensure  that  the  temporary  use  of 
Auto-Ex  for  equities  continue  without 
interruption,  to  addition,  the  general 
substance  of  the  proposal,  the  use  of 
Auto-Ex  for  Amex  equities,  has  been 


noticed  previously  in  the  Federal 
Register  for  the  full  statutory  period 
without  comment.** 

It  is  therefore  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act,*®  that  the 
proposed  rule  change  (SR-Amex-92- 
39)  is  approved  for  a  six  month  period 
ending  on  June  1. 1993. 

For  toe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  92-29530  Filed  12-4-92;  8:45  am] 
eaxsM  CODE  mio-oi-m 


(Ralaase  Na  34-31536;  International  Series 
Relesae  No.  500;  File  No.  SR-OCC-92-32] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Acceptance  of  Certain 
Currencies  and  Sovereign  Debt  es 
Margin  Deposits 

November  30, 1992. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
September  22, 1992.  The  Options 
Clearing  Corporation  ("OCC”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  ft'om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  expand  OCC’s  acceptance 
of  non-U.S.  dollar  denominated  margin 
collateral  to  include  (i)  cash  deposits  of 
the  currency  underlying  a  foreign 
currency  option  contract  cleared  by 
OCC  and  (ii)  Government  Securities  of 
each  country  whose  currency  is  the 


’*.See  Securities  Exchange  Act  Release  No.  27013 
Ouly  10. 1969).  54  FR  30298  (File  No.  SR-Amex- 
89-11).  This  filing  proposed  the  use  of  Auto-Ex  for 
twenty  select  equities,  without  limiting  its  use  to 
sittiations  of  extremely  high  order  flow  and  a 
minimum  variation  inarket,  as  proposed  in  the 
above  captioned  filing.  The  filing  also  proposed  that 
in  the  event  a  limit  order  on  toe  book  or  in  the 
crowd  represented  the  best  bid  or  offer,  the  Auto- 
Ex  order  would  be  routed  to  the  specialist's  PER 
screen  for  execution  against  that  book  or  crowd  bid 
or  offer.  The  Amex  withdrew  toe  proposal  on  June 
19, 1990. 

>•15  U.S.C  78s(b)(2)  (1988). 

*°  17  CFR  200.30-3(aKl2)  (1991). 

>  15  U.S.C  78s  (1988). 
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underlying  currency  for  a  foreign 
currency  option  cleared  by  (XXI. 

n.  Self'Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

CXX  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  (XXI 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  expand  CXX’s  acceptance 
of  non-U.S.  dollar  denominated  margin 
collateral  to  include  (i)  cash  deposits  of 
the  currency  underlying  a  foreign 
currency  option  contract  cleared  by 
(XXI  and  (ii)  Government  Securities  of 
each  country  whose  currency  is  the 
underlying  currency  for  a  foreign 
currency  option  cleared  by  (XXI. 

On  November  7, 1991,  the 
Commission  approved  OCCs  proposed 
rule  change  which  set  forth  the 
clearance  and  settlement  rules  for  cross¬ 
rate  foreign  currency  options  (“cross- 
rates”),’  and  since  then  OCC  has  been 
clearing  cross-rates.  To  facilitate 
settlement  of  cross-rates,  OCC  has  filed 
a  proposed  rule  change  ’  to  expand  its 
acceptance  of  non-U.S.  dollar 
denominated  margin  collateral  to 
include  the  trading  currency  of  cross- 
rates.^ 

Margin  requirements  for  cross-rates 
are  calculated  in  the  trading  currency 
and  converted  to  a  U.S.  dollar 
eqvtivalent.  To  the  extent  that  the  cross¬ 
rate  Clearing  Member  (“XR  Clearing 
Member”)  has  trading  currency  on 
deposit  as  margin.  OCXl  will  use  such 
deposit  to  meet  the  trading  currency 
margin  requirement  To  the  extent  that 
there  is  either  an  excess  margin 
requirement  or  excess  deposit,  such 
excess  will  be  converted  to  a  U.S.  dollar 
equivalent  using  an  exchange  rate 
determined  by  OCC 

With  this  rule  change,  OCC  proposes 
to  expand  its  acceptance  of  non-U.S. 
dollar  denominated  margin  collateral  in 

*  SacurittM  Exchange  Act  Release  No.  29920, 
InlanwUonal  Series  Release  No.  340  (November  7, 
1991),  56  FR  58105  (File  No.  SR-OCX>91-04l 

*  File  No.  CXX>42-31. 

^Trading  currency  means  the  foreign  currency  in 
which  premium  and  exercise  prices  are 
denominated  for  a  class  of  cross-rate  foreign 
currency  options. 


two  ways.  First.  (XXI  proposes  to  accept 
the  deposit  of  any  foreign  currency 
which  is  required  to  be  delivered  upon 
the  exercise  of  either  a  foreign  currency 
option  or  a  cross-rate  (“underlying 
currency”).  In  accepting  the  deposit  of 
underlying  currency,  OOC  is 
recognizii^  the  global  nature  of  the 
financial  industry  today.  The 
acceptance  of  deposits  of  underlying 
currency  may  also  reduce  the  risk  of 
having  to  buy-in  a  Foreign  Currency 
Clearing  Member  or  a  XR  Clearing 
Member  unon  default  of  a  delivery 
obligation  W^ause  the  deposit  of  the 
underlying  currency  may  be  used  to 
meet  such  obligation.  As  is  done  with 
respect  to  deposits  of  trading  currency, 
CXX  proposes  to  convert  the  deposit  of 
imderlying  currency  to  a  U.S.  dollar 
equivalent  using  an  exchange  rate 
determined  by  (XX. 

Second,  this  proposal  will  also  allow 
non-XR  Clearing  Members  to  deposit 
trading  and  underl)ring  currency  for 
margin  purposes.  Currently,  the 
acceptance  of  deposits  of  foreign 
currency  is  limited  to  XR  Clearing 
Membeis.  The  criteria  used  in 
approving  banks  to  acts  as  custodians 
for  deposits  of  the  underlying  currency 
for  a  foreign  currency  option  will  be  the 
same  as  the  criteria  used  in  approving 
banks  to  settle  cross-rates.’  In  addition, 
as  is  currently  reqiiired  of  XR  Clearing 
Members,  Clearing  Members  that  desire 
to  deposit  the  underlying  currency  of  a 
foreign  currency  option  as  margin  will 
be  required  to  establish  and  m^tain  a 
bank  accoimt  with  a  Clearing  Bank 
approved  by  OCX  in  accordance  with 
the  proposed  provisions  of  Rule  203  as 
discussed  below. 

OCC  Rule  2108  requires  every  XR 
Clearing  Member  that  desires  to  deposit 
trading  currency  for  margin  purposes  to 
establish  and  maintain  a  banx  account 
with  an  approved  CXX  Clearing  Bank 
and  authorize  CXX  to  withdraw  funds 
from  such  bank  account.  CXX  will 
impose  that  same  requirement  on 
Clearing  Members  desiring  to  deposit 
imderlying  currency  as  margin. 
Accordin^y,  the  proposed  Ganges  to 
Rule  203  will  require  every  Clearing 
Member  that  desires  to  deposit  foreign 
currency  as  margin  to  establish  and 
maintain  an  account  with  an  (XIC- 
approved  depository  that  has  the 
capability  to  process  foreign  currency 
deposits. 

To  accommodate  the  acceptance  of 
non-U.S.  dollar  denominated  cash 
deposits  of  underlying  currency  as 

*The  criteria  usad  in  approving  banks  to  sattle 
cross-ralas  ars  sat  forth  in  tha  lattar  from  Jaraualina 
Luthringshausan,  Staff  Attomay,  OOC,  to  )am«y  T. 
Brown,  Staff  AttOTney,  Division  of  MaAet 
Regulation,  Commission  (Novambar  20, 1992). 


margin,  the  term  underlying  currency 
has  been  added  to  the  Definitions 
sections  of  Article  I,  Article  XV,  and 
Article  XX  of  OCX’s  By-Laws.  In 
addition,  the  term  trading  currency, 
which  is  currently  defined  in  Article  XV 
and  Article  XX,  is  being  added  to  the 
Definition  section  of  Article  I. 

Finally.  CXX  has  alphabetized  the 
Definitions  sections  of  Articles  XV  and 
XX  to  facilitate  the  referencing  of  terms 
contained  therein. 

CXX  has  filed  a  proposed  rule  change 
to  designate  as  acceptable  margin  the 
Government  Securities  of  those 
countries  whose  currencies  are 
presently  the  trading  currency  of  cross¬ 
rates  (“cross-rate  coimtries”).*  With  this 
filing,  OCC  will  designate  as  acceptable 
margin  the  Government  Securities  of  all 
countries  whose  currency  is  the 
underlying  currency  for  a  foreign 
currency  option  clearing  by  (XX.  At 
present,  those  countries  are  Australia. 
Canada,  France,  (^rmany,  japan, 
Switzerland,  United  Kingdom.' 

As  discussed  in  OCX’s  proposed  rule 
change  SR-CXX-92-31,®  appropriate 
haircuts,  as  determined  by  (XX’s 
Membership/Margin  Committee 
(“Committee”),  will  be  taken  in  valuing 
such  deposits  of  Government  Securities. 
To  establish  the  haircuts  for  a  particular 
Government  Security,  the  Committee 
will  take  into  consideration  the  haircuts 
specified  in  the  Commission’s  Rule 
15c3-l(c)(2)(vi)(F).®  It  is  anticipated 
that  the  (lommittee  will  use  such 
haircuts  unless  it  determines  that  it  has 
good  cause  to  use  some  other  value. 
Once  the  Committee  has  determined  the 
haircut,  the  (fovemment  Securities  will 
be  valued  for  margin  purposes  at  the 
lessor  of  par  value  or  an  amount  not  to 
exceed  current  market  value  less  the 
haircut. 

As  in  the  case  of  U.S.  Government 
Securities  deposited  with  OCC  for 
margin  purposes,  all  interest  received 
on  foreign  Government  Securities  prior 
to  any  sale  or  negotiation  thereof  v^ll 
belong  to  the  Clearing  Member  and  may 
be  released  to  the  Clearing  Member 
upon  instructions  finm  the  Clearing 
Member  (subject  to  any  withholding  tax 
required  by  the  local  jurisdiction  of  the 
approved  depository). 

*  Supra  note  3. 

^The  acceptance  of  Goveniment  SecuriUei  of 
Canada  waa  approved  by  tbe  Conimiasion  in 
Securitiee  Exchange  Act  Releeae  No.  25610  (May 
22, 1988),  53  FR  15323  (File  Na  ai-OCC-87-17]. 
Tbe  acceptance  of  Govammeot  Securitiae  of 
Germany,  )apan,  and  tbe  United  Kingdom  ia 
proposed  fo  File  Na  SR-OCX}-e2-31.  Tbia  Filing 
proposea  to  allow  OCC  to  accept  the  Government 
Securities  of  foe  remaining  countries. 

'Supra  note  3. 

•17  CFR  15c3-l(c)(2Kvi)(F)  (1902). 
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Finally,  the  current  market  value  of 
the  Government  Securities  of  all 
coimtries  whose  currency  is  the 
underlying  currency  for  a  foreign 
currency  option  cleared  by  OCC  shall  be 
determined  by  OCC  on  a  daily  basis 
using  pricing  information  from  a  third 
party.  The  tUrd  party  providing  such 
pricing  information  will  value  such 
securities  in  local  currency  and  U.S. 
dollars  using  the  closing  market  prices 
and  exchange  rates.  Initially,  the  third 
party  will  be  one  of  OCC’s  custodian 
banl^  equipped  to  provide  such  service. 
However,  OCC  reserves  the  right  to 
engage  other  third  party  sources  to 
provide  comparable  services. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act,*"  because  it 
allows  OCC  to  accept  additional  forms 
of  non-U.S.  dollar  denominated  margin 
collateral  while  providing  adeouate 
controls  to  ensure  that  OTC  will  be  able 
to  safeguard  those  securities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  b^n  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vnitten  submiraions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


'°1S  U.S.C  78q-l  (1986). 


Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-OCC-92-32 
and  should  be  submitted  by  December 
28, 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursiunt  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-29568  Filed  12-4-92;  8:45  am) 
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Self-Regulatory  Organizatlona;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  the  Pacific  Stock 
Exchange,  kic.,  Relating  to  Alternate 
Specialiat  Policlea 

November  30. 1992. 

Ptusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  *  and  Rule  19b— 4  thereimder,’ 
notice  is  hereby  given  that  on 
September  1, 1992,  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  chanM  as  described  in 
Items  I  and  n,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
frum  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

At  this  time,  the  PSE  is  submitting  to 
the  Commission  a  rule  filing  proposing 
to  make  permanent  its  ciirrent  pilot 


<  IS  U.S.C  78s(bMl)  (1988). 
*  17  cnt  240.19b-«  (1991). 


program  that  implements  certain  policy 
statements  relating  to  the  PSE’s  alternate 
specialist  system.*  The  Exchange 
requests  that  the  Commission  approve 
the  policy  statements  as  permanent 
parts  of  the  PSE  rules,  enective  upon  the 
expiration  of  the  pilot  program  on 
De(»mber  1, 1992.^  The  Exchange 
request  is  based  upon  the  belief  that  the 
operation  of  this  pilot  has  demonstrated 
that  the  various  policies  have 
functioned  in  a  manner  that  promotes 
and  complements  the  normal  duties  of 
the  alternate  specialists  within  the 
auction  market. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IB  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sec^ons  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Permanent  Implementation 

In  its  original  submission  to  the 
Commission  in  September  1989,*  the 
PSE  proposed  the  adoption,  on  a  six 
month  pilot  basis,  of  several  policy 
statements  relating  to  the  operation  of 
its  alternate  specialist  system.*  These 
proposals  were  approv^  by  the 


*The  text  of  the  policies  was  attached  to  the  rule 
Eling  as  Exhibit  A  and  is  available  at  the  PSE  and 
the  Commission  at  the  address  noted  in  Item  ID 
below. 

*The  Exchange  seeks  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  nvhich  %vill  aicpire  on  December  1, 1992, 
to  continue  without  interruption.  See  Securities 
Exhange  Act  Release  No.  30007  (November  29, 
1991).  56  FR  63539  (notice  of  filing  and  order 
granting  temporary  accelerated  approval  of  File  No. 
SR-PSE-91-34)  (“November  1991  Approval 
OrderT. 

•FUe  No.  SR-PSE-89-25. 

*The  alternate  specialist  system  was  designed  as 
a  means  of  aiding  primary  specialists  in  the 
maintenance  of  a  bir  and  orderly  market  An 
alternate  specialist  undertakes  a  continuous 
obligation  to  engage  in  dealings  for  his  or  her  own 
account  when  there  exists,  or  it  is  reasonably 
anticipated  that  there  will  exist  a  lack  of  price 
continuity,  a  temporary  disparity  between  the 
supply  of  and  demand  for  a  particular  security,  or 
a  temporary  distortion  of  the  price  relationships 
between  the  Exchange  and  otlier  markets.  See  PSE 
Rule  9.36(d). 
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Commission  on  a  pilotbasis'  and  were 
incorporated  as  commentaries  into  PSE 
Rule  5.36(d).  This  pilot  was  first 
extended  in  June  1990,  with 
amendments.*  The  pilot  was  extended 
again  in  November  1990,*  and  in 
November  1991.'° 

The  most  recent  extension  of  this 
program  is  set  to  expire  on  December  1, 
1992.  Based  upon  the  purposes  and 
development  of  the  pilot  program,  the 
Exchange  is  now  requesting  that  the 
Commission  approve  these  policies  as 
permanent  parts  of  the  PSE  rules 
effective  upon  the  expiration  of  the 
current  pilot  program. 

This  proposal  is  based  upon  the  belief 
that  the  operation  of  this  pilot  has 
demonstrated  that  the  policies  have 
functioned  in  a  manner  that  promotes 
and  compliments  the  normal  duties  of 
alternative  specialists  within  the 
auction  market.  As  such,  each  of  these 
policies  are  seen  as  reasonable 
obligations. 

2.  Statutory  Basis 

The  proposed  rule  change  and  policy 
amendments  are  consistent  with  section 
6(b)  of  the  Act  and  section  6(b)(5)  in 
particular,  in  that  they  will  act  to 
facilitate  transactions  in  securities  and 
will  help  to  perfect  the  mechanisms  of 
a  free  and  open  market  in  Exchange 
listed  securities,  by  furthering  the 
effectiveness  of  the  alternate  specialist 
within  the  trading  system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


^  Sea  Secoritiee  Exchange  Act  Release  No.  27493 
(December  1, 1989),  54  FR  50833  (approving  File 
No.  SR-PSE-89-23  on  a  pilot  basis  ending  June  1, 
1990). 

*  See  Securities  Exchange  Act  Release  No.  28112 
(June  13, 1990),  55  FR  24953  (approving  File  No. 
SR-PSE-90-24,  extending  the  pilot  program  for  an 
additional  six  months  ending  December  1, 1990  and 
amending  Rule  5.36(d),  Commentary  .02  to  exempt 
the  alternate  specialist  firom  clearing  both  posts 
when  a  primary  specialist  has  requested  the 
alternate  specialist’s  participation  in  the 
transaction). 

*  See  Securities  Exchange  Act  Release  Na  28661 
(November  30, 1990),  55  FR  50434  (approving  File 
No.  SR-PSE-90-42). 

’‘’November  1991  Approval  Order,  supra  note  4. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received." 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Ckimmission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resjiect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witl^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-32 
and  should  be  submitted  by  December 
28, 1992. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  PSE's 
proposal  to  make  permanent  its  current 
alternate  specialist  pilot  program  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6(b)  of  the 
Act.'*  'The  Commission  believes  that  the 
alternate  specialist  proposal  is 
consistent  with  the  section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  facilitate 
transactions  in  secririties,  to  perfect  the 
mechanism  of  a  fiee  and  open  market  in 
exchange-listed  securities  and  to  protect 
investors  and  the  public  interest. 

As  noted  above,  the  Commission  first 
approved  the  PSE’s  alternate  specialist 
pilot  program  in  1989,  with  a  series  of 
extensions  over  the  course  of  three 
years.  The  alternate  specialist  pilot 


”  The  PSE  states  that  the  proposals  wrere 
approved  by  its  Equity  Allocation  and  Equity  Floor 
Trading  Committees. 

’*15U.S.C.  78f(1988). 


pohdes,  embodied  in  PSE  Rule  5.36(d), 
Commentaries  .02  through  .05,  provide; 
(1)  A  clarification  of  the  duty  of 
alternate  specialists  to  clear  both 
primary  specialist  posts  on  each  of  the 
PSE’s  two  equity  trading  floors  prior  to 
entering  into  a  trade — the  Commentary 
specifies  that  an  alternate  specialist 
must  clear  both  posts  [i.e.  request  a 
market  quote  from  the  primary 
specialist  on  each  of  its  trading  floors) 
prior  to  effecting  a  transacticm  on  either 
of  the  PSE’s  floors  or  on  the  Intermarket 
Trading  System,  except  when  he  has 
been  called  upon  by  a  registered 
primary  specialist  to  participate  in  a 
transaction;  (2)  sanctions  for  alternate 
specialists  if  their  specialist  evaluation 
ranking  falls  in  the  bottom  10%  of  their 
trading  floor — the  Commentary  specifies 
that  a  specialist  whose  evaluation 
ranking  falls  in  the  bottom  10%  of  his 
floor  shall  be  precluded  from  acting  as 
an  alternate  specialist  until  the  ranking 
rises  above  the  bottom  10%,  unless  the 
Equity  Allocation  Committee 
determines  otherwise;  (3)  a  500-share 
minimum  requirement  for  alternate 
specialists  participating  in  pre-opening 
orders  over  2,000  shares  in  which  the 
primary  specialist  chooses  to  participate 
with  at  least  1,000  shares,  when 
requested  to  do  so  by  a  specialist;  and 
(4)  a  requirement  that  the  names  of  the 
alternate  specialists  and  designated 
stocks  be  displayed  at  each  specialist 
post  in  alphaWical  order.  Throughout 
the  pilot  program,  the  Commission 
requested  that  the  PSE  monitor  the 
effectiveness  of  these  policies  as  a 
means  of  strengthening  the  specialist 
and  alternate  specialist  systems. 

During  the  course  of  the  pilot,  the 
Commission  requested  that  the  PSE 
report  to  the  Commission  the  effects  of 
the  pilot  policies  on  the  alternate 
specialist  program.  In  its  November 
1991  Approval  Order  extending  the 
PSE’s  pilot  program  for  one  year,  the 
Commission  requested  that  the 
Exchange  continue  to  develop  criteria  to 
evaluate  the  efrects  of  its  policy 
statements  on  the  activities  of  alternate 
specialists  and  to  determine,  for 
example,  whether  implementation  of 
these  policy  statements  is  increasing  the 
performance  and  effectiveness  of 
alternate  specialists  within  the 
specialist  system.  In  particular,  the 
(Commission  requested  that  the 
Exchange  submit  a  report  to  the 
(Commission  by  September  1, 1992, 
describing  how  the  implementation  of 
commentaries  .02,  .03,  and  .04  to  PSE 
Rule  5.36(d)  has  improved  the 
effectiveness  of  the  PSE’s  alternate 
specialist  system.  The  Commission 
requested  that  the  Exchange  address. 
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among  other  things,  the  following 
issues:  whether  there  have  been  any 
complaints  or  any  disciplinary  actions 
against  alternate  specialists  for  violating 
the  policies  in  the  pilot  program; 
whether  requiring  alternate  specialists 
to  clear  the  posts  on  the  PSE’s  two 
trading  floors  has  helped  in  ensuring 
that  public  customers  obtain  the  best 
possible  executions  of  their  securities 
orders;  whether  any  specialists  have 
been  precluded  from  acting  as  alternate 
specialists  on  the  Exchange  based  on 
their  performance  rankings;  and 
whether  implementation  of  a  500-share 
participation  requirement  for  alternate 
specialists  on  certain  pre-opening  orders 
has  added  depth  to  the  PSE  market.  The 
Commission  also  requested  that  the  PSE 
hie  a  proposed  rule  change  by 
September  1, 1992,  requesting  one  of  the 
following:  (1)  An  extension  of  the  pilot, 
if  further  time  is  needed  for  evaluation; 

(2)  permanent  approval  of  the  alternate 
s(}ecialist  system  policy  statements;  or 

(3)  termination  of  the  pilot  program. 

In  response,  the  PSE  submitted  two 

reports  to  the  Commission  on 
September  1, 1992  and  on  November  16, 
1992.'^  The  PSE  reports  state  that,  since 
its  November  1991  report  to  the 
Commission,^*  the  PSE  has  received  no 
complaints  and  has  not  had  to 
commence  any  disciplinary  actions 
against  specialists  for  violating  either 
the  500  share  participation  requirement 
or  the  clearing  the  post  policy.  As  a 
result,  the  PSE  believes  that  both 
requirements  have  acted  to  complement 
the  normal  function  of  the  Exchange  as 
an  effective  auction  market  and  thus,  are 
reasonable  obligations  upon  the 
alternate  specialist. 

The  PSE  reports  indicate  that  since  its 
November  1991  report,  the  Exchange 
has  restricted  four  specialists  from 
acting  as  alternate  specialists  because 
they  fell  into  the  bottom  10%  of  their 
floor  rankings.'^  The  Exchange  states 


’’See  letters  front  Kenneth  ].  Marcus,  Director, 
Equity  Surveillance/Compliance,  PSE,  to  Sharon 
Lawson,  Assistant  Director,  Exchange  and  Option 
Regulation,  Commission,  dated  August  31. 1992 
and  to  Diana  Luka.  Branch  Chief,  Branch  of 
Exchange  Regulation,  Commission,  dated  November 
16, 1992. 

See  letter  from  Kmneth  ).  Marcus,  Director, 
Equity  Surveillanca/Compliance,  PSE,  to  Elizabeth 
Pucciarelli,  Staff  Attorney,  Branch  of  Exchange 
Regulation,  Commission,  dated  November  IS,  1991 
(“November  1991  Report”). 

’’Under  the  PSE's  Specialist  Evaluation  Program, 
each  PSE  specialist  is  ^ven  a  qtiarterly  evaluation 
based  on  a  numerical  score  calculated  out  of  certain 
defined  standards  of  performance.  The  specialists 
ate  ranked  by  their  scores  relative  to  each  other 
specialist  on  their  particular  floor.  The  ranking  of 
bottom  10%  is  dehned  each  quarter  as  a  result  of 
_  the  evaluations.  See  letter  frtnn  Kenneth ).  Marcus, 
Director,  Equity  Surveillance/  Compliant,  PSE,  to 
Elizabeth  Pucciarelli  Hensley,  Staff  Attorney, 


that  the  relative  absence  of  repeat 
offenders  into  the  bottom  10%  indicates 
the  strength  of  this  program.  The 
Exchange,  therefore,  continues  to 
believe  that  this  sanction  is  an  effective 
tool  in  encouraging  specialists  to 
improve  their  evaluation  scores. 

The  PSE  reports  that  the  purpose  of 
the  clear  the  post  requirement  for 
alternate  specialists  is  to  insure  that  the 
primary  specialists  have  the  opportimity 
to  deal  with  a  seciuities  order.  The  PSE 
believes  that  this  requirement  complies 
with  the  normal  function  of  the 
Exchange  as  an  auction  market.  The  PSE 
states  that  this  requirement  is  an 
extension  of  its  general  "clearing  the 
post"  policy,  wUch  should  be 
considered  as  a  reasonable  obligation 
upon  a  member  acting  as  an  alternate 
specialist. 

Finally,  the  PSE  states  that  the  500 
share  participation  requirement  for 
certain  pre-opening  orders  has  fulfilled 
its  purpose  by  providing  to  the  primary 
PSE  specialist  an  available  source  of 
liquidity  and  depth  in  the  market  place. 
The  PSE  believes  the  requirement 
provides  automatic  depth  and  liquidity 
by  insuring  that  there  will  be  liquidity 
at  the  opening  if  the  primary  specialist 
requests  an  alternate  specialist’s 
participation.  As  noted  above,  the  PSE 
has  not  received  compliants  indicating 
a  failure  of  the  alternate  specialist  to 
comply  with  this  requirement.  In 
addition,  the  PSE  states  that  neither  its 
periodic  inquiries  of  the  specialists  nor 
reviews  of  trading  indicate  a  failure  of 
any  alternate  specialist  to  comply  with 
this  requirement.  The  Exchange  believes 
that  the  policies  created  and 
implemented  in  this  pilot  program  have 
been  an  effective  and  signihcant 
addition  to  the  PSE  rules. 

The  Commission  believes  that  the 
reports  submitted  by  the  PSE  indicate 
that  the  pilot  program  has  been  effective 
in  helping  the  Exchange  to  evaluate  the 
performance  of  specialists  who  are 
acting  as  alternate  specialists  and  in 
encouraging  alternate  s{)ecialists  to 
improve  their  performance.  For 
instance,  as  noted  above,  the  PSE 
indicates  that  over  the  past  year,  the 
Exchange  precluded  four  specialists 
horn  acting  as  alternates  b^use  of  poor 
performance.  As  a  result,  these  four 
specialists  will  not  be  permitted  to 
resume  alternate  specialist  activities  on 
the  PSE  until  their  performance  ranking 
rises  above  10%.  In  the  PSE’s  November 
1991  report,^*  the  Exchange  stated  that, 
out  of  the  thirty-two  specialists  who  fell 
into  the  bottom  10%  in  the  last  quarter 


Branch  of  Exchange  Reguletioa,  Commission,  dated 
February  11, 1992. 

’’Supra,  note  14. 


of  1990  thirteen  specialists  were  also 
alternate  specialists.  'Two  of  these 
specialists  were  relieved  horn  the 
sanctions  of  the  rule  due  to  mitigating 
circumstances  because  their  total 
evaluation  scores  were  above  80%.  The 
remaining  specialists  were  precluded 
horn  acting  as  alternate  specialists  until 
their  subsequent  rankings  were  above 
10%.  In  addition,  during  this  period, 
only  two  alternate  specialists  ranked  in 
that  position  for  two  consecutive 
quarters,  although  one  of  these 
specialists  nevertheless  had  total  scores 
over  80%.  The  Commission,  therefore, 
agrees  with  the  PSE’s  conclusion  that 
precluding  specialists  from  acting  as 
alternate  specialists  for  poor 
performance  in  accordance  with  this 
rule  should  act  as  an  effective  incentive 
in  encouraging  specialists  with  poor 
performance  to  improve  their  scores. 
This  improved  performance  by 
specialists  should  enhance  competition 
among  specialists  and  alternate 
specialists  on  the  Exchange  floor  and 
strengthen  the  PSE  specialist  system. 
Moreover,  enhanced  performance  by 
alternate  specialists  should  make  them 
more  effective  in  aiding  primary 
specialists  in  creating  a  more  effective 
and  competitive  market. 

The  Commission  believes  that  the 
requirements  to  clear  both  primary 
specialist  posts,  participate  in  at  least 
500  shares  at  the  pre-opening,  and  post 
the  alternate  specialist  names  with  their 
designated  stocks  at  each  specialist  post 
should  enhance  the  PSE’s  alternate 
specialist  program.  First,  by  specifying 
that  alternate  specialists  must  clear  both 
posts  prior  to  entering  a  trade,  except 
when  the  alternate  specialist  has  been 
called  upon  by  a  primary  specialist  to 
participate  in  a  transaction,  the  PSE  is 
clarifying  the  responsibilities  of 
alternate  specialists  in  providing  a 
market  or  improving  a  market.  'The 
requirement  ensures  that  the  primary 
specialist  has  an  opportunity  to  improve 
his  market  quote  and  is  consistent  with 
the  functions  of  the  auction  market 
system.  Accordingly,  this  requirement 
should  help  to  ensure  that  public 
customers  obtain  the  best  possible 
executions  of  their  orders.  Second,  in 
the  Commission’s  view,  the  PSE’s  500 
share  minimum  participation 
requirement  for  alternate  specialists  on 
certain  pre-opening  orders,  when 
requested  by  the  primary  specialist, 
strengthens  the  specialist  s)rstem  by 
providing  additional  depth  to  the  pre¬ 
opening  market.  This  should  ensure  that 
the  alternate  specialists  will  assist  the 
primary  specialist  in  maintaining  a  fair 
and  orderly  market.  Finally,  the  PSE’s 
policy  of  posting  the  names  of  alternate 
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specialists  and  designed  stocks  at  each 
post  serves  to  eliminate  confusion  on 
the  Exchange’s  two  trading  floors,  and 
assists  in  the  overall  orderliness  and 
ex|>ediency  of  the  trading  process. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  section  11(b) 
of  the  Act,*'  which  allows  exchanges  to 
promulgate  rules  relating  to  speci^sts 
in  order  to  maintain  fair  and  orderly 
markets  and  to  remove  impediments  to 
and  protect  the  mechanism  of  a  national 
market  system.  Moreover,  the 
Commission  believes  that 
implementation  of  the  PSE’s  policies  on 
a  permanent  basis  will  enable  the 
Exchange  to  continue  to  effectively 
evaluate  the  performance  of  its  alternate 
specialists  and  will  provide  an  incentive 
for  improved  performance  thereby 
strengthening  the  PSE’s  specialist 
system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
alternate  specialist  policies  which, 
under  the  terms  of  the  current  pilot 
program,  would  expire  on  December  1, 
1992  to  continue  on  an  uninterrupted 
basis.  In  addition,  the  reports  submitted 
by  the  PSE  indicate  that  the  policies 
have  been  effective  in  evaluating  the 
performance  of  alternate  specialists  and 
in  encouraging  alternate  specialists  to 
improve  their  performance.  As  stated 
previously,  the  Commission  believes 
that  improved  performance  by  alternate 
specialists  should  strengthen  the  overall 
effectiveness  and  competitiveness  of  the 
PSE’s  specialist  system.  Further,  the 
substance  of  the  proposal  was  noticed 
previously  in  the  Federal  Register  ft>r 
the  full  statutory  period  and  no 
comments  were  received  on  the 
proposed. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-4*SE-92-32) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  92-29529  Filed  12-4-92;  8:45  am] 
BUOJNG  CODE  1010-01-41 


’  15  U.S.C  7Bk  (1986). 

’•15  U.S.C.  78i(bK2)  (1988). 
’•CFR  200.30-3(aKl2)  (1991). 


[FMaasa  Na  34-31537;  Rla  No.  8R-OCC- 
92-24] 

Sotf-Regulatory  Organizations;  Tha 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Expansion  of  the 
Cross-Margining  Program  With  the 
Board  of  Trade  Clearing  Corporation 

November  30, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),*  notice  is  hereby  given  that  on 
September  8. 1992,  The  Options 
Clearing  Corporation  ("OCC”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  desi^bed  in 
Items  I.  n,  and  m  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  ue  expansion  of  the  cross- 
margining  program  between  OCC  and 
the  Board  of  Trade  Clearing  Corporation 
(“BOT(X”)  to  include  certain  non¬ 
proprietary  positions. 

IL  Self-Regulatory  Organization’s 
Statement  of  the  Purp^  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  nile  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specific  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulat(H7  Organization’s 
Statement  of  the  Purpose  (d*,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
expand  the  cross-margining  program 
between  OCC  and  BCTTCC  to  include 
certain  non-proprietary  positions.  The 
proposed  OCC/BOTCC  cross-margining 
program  is  similar  to  and  parallels  the 
existing  non-proprietary  cross- 
margining  program  between  OCC  and 
the  Chicago  Mercantile  Exchange 
("CME”)  in  all  respects  except  for  the 
minor  differences  described  herein.* 

’  15  U.S.C  78s  (1968). 

•For  a  description  of  the  CXXVCME  cross- 
margining  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  27296  (Septraober  26, 1989),  54  FR 


OCC  originally  filed  for  approval  of  both 
a  proprietary  and  a  non-proprietary 
cross-margining  program,  B^use 
neither  BOTCC’s  Board  of  Governors 
nor  the  Commodity  Futures  Trading 
Commission  ("CFTC”)  had  approv^.a 
non-proprietary  cross-margining 
program,  OCC  amended  the  filing  and 
requested  that  the  Commission  consider 
only  the  proprietary  cross-margining 
portion  of  the  filing.  On  October  31, 

1991,  the  Commission  approved  the 
OCC/BOTCC  proprietary  cross- 
margining  program.*  OCC  has  now  been 
advised  that  BOTCC’s  Board  of 
Governors  has  approved  the  non¬ 
proprietary  cross-margining  program 
and  that  BOTCC  intends  to  submit  a 
filing  to  the  CFTC  for  formal  approval 
as  soon  as  possible. 

The  Amended  and  Restated  Cross- 
Margining  Agreement  ("New  XM 
Agreement”)  between  OCC  and  BOTCC 
is  substantially  identical  to  the 
Amended  and  Restated  Cross-Margining 
Agreement  between  OCC  and  CMS 
(“0(X/CME  XM  Agreement”)*  except 
for  the  differences  as  set  forth  below. 
First,  the  List  of  Eligible  Contracts  is 
tailored  for  the  CXX7BOTCC  Cross- 
Margining  Program  (“OCC/BOTCC  XM 
Program”!*  S^ond,  consistent  with  the 
requirements  of  the  CFTC,  Section  3  of 
the  New  XM  Agreement  has  been  left 
intentionally  blank  so  that  Clearing 
Members  are  not  permitted  to  designate' 
any  XM  Accoimts  as  a  XM  Pledge 
Account  Third,  the  term  Affiliate  has 

41195  (File  No.  SR-OCC-89-Oll  (order  approving 
OOC/CME  proprietary  crou-ma^niDd  and  29991 
(November  26. 1991),  56  FR  61458  (File  No.  SR- 
OCC-60-1]  (order  approving  OCC/CME  non¬ 
proprietary,  market  professioiud  crosa-marginlng). 

•  Securities  Exchange  Act  Release  No.  29686 
(October  31, 1991),  56  FR  56680  (File  No.  SR-OCC- 
91-07]  (order  approving  tha  OOC/BOTCC 
proprietary  cross-margining  program). 

•For  a  description  of  the  OCC/CME  XM 
Agreement,  refw  to  Securities  Exchange  Act  Rdeasa 
No.  27296  (October  5, 1989),  54  FR  41195  (File  No. 
SR-OCC-69-01].  All  substantive  issues  respecting 
that  agreement  were  approved  by  both  the 
Cominlssion  and  the  CFTC. 

•The  List  of  Eligible  Contracts  is  set  forth  as 
Exhibit  A  to  the  New  XM  Agreement  Proposed 
ElimUe  Contracts  cleared  through  OOC  iiiclude  put 
and  call  options  on  the  SAP  100  Index,  SAP  500 
Index.  Major  Market  Index,  New  York  Stock 
Exchange  Composite  Index,  Financial  News 
Composite  Index.  Institutional  Index,  and  Wilshire 
SmaU  Cap  Index.  Proposed  Qigibla  Contracts 
cleared  through  BOTCX:  are  futures  on  the  Maj<» 
Market  Index,  put  and  call  options  on  the  futures 
on  the  Major  Market  Index,  btures  on  dm  Wilshire 
Small  Cap  Index,  and  put  and  call  options  on  the 
futures  on  the  Wilshire  Small  Cap  Index. 

CXX;  has  filed  proposed  rule  changes  to  include 
as  Eligible  Contracts  in  the  OCC/BOIXX;  non¬ 
proprietary  cross-margin  program  options,  futures, 
and  options  on  the  futures  on  the  Wilshire  Small 
Cap  Index  (Securities  and  Exchange  Act  Rriease  No. 
31379  (October  29. 1992),  57  FR  52816  (File  No. 
SR-OOC-62-23]  (notice  (A  filing))  and  certain 
options  and  futures  on  foreign  currencies  (Fils  No. 
SR-OCC-92-121. 
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been  defined  in  the  New  XM  Agreement 
to  conform  to  the  definition  set  forth  in 
Amendment  No.  3  to  SR-OCC-90-2.® 
The  definition  in  the  New  XM 
Agreement  focuses  on  the  relationship 
between  the  Affiliates  as  opposed  to  the 
status  of  an  account  carried  by  one 
Affiliate  for  the  other.'  Foiulh.  the 
language  in  Section  6  of  the  New  XM 
Agreement  provides  that  securities 
deposited  as  initial  margin  in  the  CXX/ 
BOTCC  XM  Program  shall  be  valued  in 
accordance  with  CXX*s  Rule  604(d). 
Currently,  this  language  requires 
common  stock  to  valued  at  50%  but 
will  allow  the  valuation  to 
automatically  increase  to  70%  without 
the  need  for  an  amendment  to  the  New 
XM  Agreement  should  the  Commission 
approve  OCC’s  proposed  rule  change.® 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act® 
bemuse  it  expands  the  implementation 
of  the  cross-margining  program  to 
another  group  of  market  participants, 
further  enhancing  the  safety  of  the 
clearing  system  while  providing  lower 
margin  cost  to  participants. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
biuden  on  competition. 


*  S«cuiitiM  Exchange  Act  Releaae  No.  27749 
(Mard>  7. 1990),  55  FR  9276  IFile  Nos.  SR-OCC- 
90-2  and  SR-4CC-90-1)  (notico  of  proposed  rule 
change  relating  to  OCC-IOC  cross-margining 
program). 

^Tbe  definition  of  Affiliate  as  set  forth  in  the 
OOC/CME  Amended  Agreement  stated  that  ead: 
entity  miut  be  a  person  wdiose  accotmt  with  the 
other  entity  would  not  be  the  account  of  a  customer. 
This  definition  was  oiiginaUy  adopted  in  the 
context  of  proprietary  cross-maigining  and  was 
intended  to  insure  the  appropriateness  under 
Commission  and  CFTC  rules  and  regulations  of 
commingling  funds  beneficially  owned  by  eadi  of 
the  pair  of  Affiliates  in  a  proprietary  cross- 
margining  account.  However,  there  is  no  legal 
necessity  for  this  definitiofi  to  focus  on  the  status 
of  an  account  {L»^  proprietary  or  customer)  carried 
by  one  AffiUats  for  the  other.  Therefore,  in  order 
to  eliminate  confiisloa.  the  definition  of  Affiliate  is 
based  on  the  relationship  of  the  entitles  (i.e.,  control 
of  one  entity  over  the  other  or  the  entities  being 
common  control).  Letter  from  James  C.  Yong,  Vice 
President  and  Deputy  Gmieral  Counsel,  OOC.  to 
Jonathan  Kallman,  Associate  Director.  Division  of 
Market  Regulation.  Commission  (July  7. 1992). 

•Securities  Exchange  Act  Release  No.  31169 
(September  17, 1992),  57  FR  43041  (File  Na  SR- 
OOC-92-131  (notice  of  a  proposed  rule  change 
permitting  OCC  to  value  debt  and  equity  securities 
deposited  as  margin  at  70%  of  their  current  market 
value  rather  than  at  50%). 

•15  U.S.C  78q-l  (1988). 


C.  Self-Re^latory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  bMn  received. 

in.  Date  of  EffiBctiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longor  period  (i) 
as  the  CommiMion  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  doing  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed  rule 
change  or 

(B)  Institute  procedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ffiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Inference  Section. 
450  Fifth  Street.  NW.,  Washin^on,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-re^latory  organization*. 
All  submissions  would  refer  to  File  No. 
SR-OCC-92-24  and  should  be 
submitted  by  December  28. 1992. 

For  the  Commission  by  the  Division,  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-29526  Filed  12-4-92;  8:45  am] 
MUJNQ  CODE  SOie-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  end  Recordkeeping 
Requiremente  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35],  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

OATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OKffi  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Aimual  Small  Business  Survey. 
SBA  Form  No.:  SBA  Form  1867. 
Frequency:  Annually. 

Description  of  Respondents:  Small  and 
Large  Businesses. 

Annual  Responses:  2,800. 

Burden:  1,633. 

Qeo  Vaibillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  92-29571  Filed  12-4-92;  8:45  am) 
aajjNO  CODE  ms-ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Nolle*  of  Application*  tor  C*rtlflc*t** 
of  Public  Convanlanc*  and  N*c***lty 
and  Foraign  Air  Carriar  Parmlta  RIad 
Undar  Subpart  Q  During  th*  Waak 
Ended  November  27, 1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
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302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48500. 

Date  filed:  November  24, 1992. 

Due  Date  for  Answers  Con  formine 
Applications,  or  Motion  to  Moaify 
Scope:  December  22, 1992. 
Description:  Application  of 
International  Cargo  Xpress,  pursuant 
to  section  401(h)  for  disclaimer  of 
jurisdiction  or,  in  the  alternative, 
approval  of  the  transfer  of  its 
certificates  of  public  convenience  and 
necessity  to  International  Cargo 
Xpress  Limited  Liability  Company. 
Docket  Number:  48501. 

Dated  filed:  November  25, 1992. 

Due  Dote  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  E)ecember  23, 1992. 
Description:  Application  of  Atlantic 
Southeast  Airlines,  Inc.,  pursuant  to 
section  401(d)(1)  of  the  Act  and 
subpart  Q  of  the  Regulations  applies 
for  a  certificate  of  public  convenience 
and  necessity  authmizing  interstate 
and  overseas  scheduled  air 
transportation  of  persons,  property 
and  mail. 

Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Division. 

[FR  Doc.  92-29548  Filed  12-4-92;  8:45  am] 
BHJJNO  CODE  4eiO-a»-M 


Federal  Aviation  Adminletration 
ISunwnary  Notice  Na  PEh92-32] 

Petition  for  Exemption;  Summary  of 
Petitlona  Received;  Diapoeltione  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions:  Correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  summary  described  for 
Docket  no.  27023  in  a  notice  of  petitions 
for  exemption  published  on  November 
6. 1992,  (57  FR  53162).  This  action 
corrects  that  error. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  November  26, 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 


Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Dodmt  (AGC-10), 

Petition  Docket  no. _ ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-7624. 
SUPPLEMENTARY  INFORMATION:  The 
document  was  published  November  6, 
1992.  The  description  of  relief  sought 
for  Docket  No.  25023  was  incomplete. 
The  description  should  be  amended  to 
read.  ‘To  allow  operation  of  the  B-757- 
200  aircraft  equipped  with  slide/rafts 
without  requiring  that  the  associated 
survival  kits  be  attached  to  the  slide/ 
rafts  prior  to  ditching." 

Issued  in  Washington,  DC,  on  November 
27, 1992. 

Annette  Pitts, 

Manager.  Program  Management  Staff. 

[FR  Doc.  92-29574  Filed  12-4-92;  8:45  am) 
BIUJNa  CODE  4ai0-ia-M 


[Summary  Notlca  Na  PE-02-35] 

Potitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispoeitione  o9 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  receiv^  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Reflations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afiect  the  legal  status  of 
any* petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  28. 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn;  Rule  Docket  (AGC- 
10),  Petition  Docket  No. _ ,  800 


Independence  Avenue,  SW., 

Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  ffie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room.  915G. 

FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
tel^hone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November 
27, 1992. 

Annette  Pitts, 

Manager.  Program  Management  Staff. 

Petitions  for  Exemption 
Docket  No.:  24446. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.485. 

Description  of  Relief  Sought:  To  allow 
an  extension  of  the  termination  date 
of  Exemption  No.  4317,  which  allows 
relief  to  members  of  Air  Transport 
Association  of  America  (ATA)  from 
the  rest  requirements  of  part  121  to 
the  extent  necessary  to  conduct  flights 
of  less  than  12  hours  duration  with  an 
airplane  having  an  additional  crew  of 
three  or  more  pilots  and  an  additional 
flight  crewmember  without  requiring 
the  rest  period  to  be  twice  the  horns 
flown  since  the  last  at  home  base  rest 
period. 

Docket  No.:  26376. 

Petitioner:  Bolivar  Aviation.  _ 

Sections  of  the  FAR  Affected:  14  CFR 
61.187(b). 

Description  of  Relief  Sought:  To  allow 
the  extension  of  the  termination  date 
of  Exemption  No.  5304,  which  expires 
April  30. 1993,  and  which  allows 
Bolivar  Aviation  to  use  in  its  flight 
instructor  course,  fli^t  instructors 
who  have  held  a  flight  instructor 
certificate  for  less  than  24  months 
preceding  the  date  the  instruction  is 
given. 

Docket  No.:  26419. 

Petitioner:  DHL  Airways.  Inc.  _ 

Sections  of  the  FAR  Affected:  14  CFR 
121.503, 121.505, 121.511. 

Description  of  Relief  Sought:  To  allow 
an  extension  of  the  termination  date 
of  Exemption  No.  5296,  which  expires 
April  30, 1993,  and  which  allovrs 
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DHL  Airways,  Inc.,  a  supplemental  air 
carrier,  to  conduct  its  p^  121  all¬ 
cargo  operations  acco^ing  to  flight 
ana  duty  time  provisions  applicable 
to  a  domestic  air  carrier  ratner  than 
the  flight  and  duty  time  provisions 
applicable  to  supplemental  air 
carriers. 

Docket  No.:  26997. 

Petitioner:  Department  of  the  Air  Force. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(a) 

Description  of  Relief  Sought:  To  allow 
the  Air  Training  ^mmand  to  use  a 
seven-inch  *‘N”  number  on  its  T-3 
training  aircraft. 

Docket  No.:  27048. 

Petitioner:  Shannon  Engineering,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.841(a). 

Description  of  Relief  Sought:  To  allow 
operation  of  the  Cessna  Citation  500 
with  a  cabin  altitude  up  to  and 
including  10,000  feet. 

Dispositions  of  Petitions 

Docket  No.:  23713. 

Petitioner:  Simuflite  Training 
International. 

Sections  of  the  FAR  Affected:  14  CFR 

61.55  (b)(2);  61.56  (b)(1):  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)(2)  and  (3);  61.67  (d)(2):  61.157 
(d)(1)  and  (2)  and  (e)(1)  and  (2);  and 
appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
3931,  and  to  clarify  and  revise  the 
condition  and  limitations  of  the 
exemption  to  permit  Simuflite 
Training  International  (Simuflite)  and 
persons  who  contract  for  service  from 
Simuflite  to  use  FAA-approved  fli^t 
simulators  to  meet  the  training  and 
testing  reouirements  described  in  the 
sections  above. 

Grant,  November  20, 1992,  Exemption 
No.  3931H 

Docket  No.:  23921. 

Petitioner:  Flightsafety  International. 

Sections  of  the  FAR  Affected:  14  CFR 

61.55  (b)(2);  61.56(b)(1);  61.57  (c)  and 
(d):  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)(2)  and  (3);  61.67  (d)(2);  61.157 
(d)(1)  and  (2)  and  (e)(1)  and  (2);  and 
appendix  A  of  part  61 

Description  of  R&ief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5317,  and  to  clarify  and  revise  the 
conditions  and  limitations  of  the 
exemption  to  permit  Flightsafety 
International  and  persons  who 
contract  for  service  firom  Flightsafety 
International  to  use  FAA-approved 
flight  simulators  to  meet  the  training 
and  testing  requirements  described  in 
the  sections  almve. 


Grant,  November  20, 1992,  Exemption 
No.  531 7A 

Docket  No.:  25052. 

Petitioner:  TEMSCO  Helicopters,  Inc. 

Sections  of  the  FAR  Affect^:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sou^t/ 
Dispositions:  To  extend  the 
termination  date  of  Exemption  No. 
4760,  which  is  due  to  expire  February 
28, 1993,  and  which  allows  TEMSCO 
Helicopters,  Inc.,  and  other  air  taxi/ 
commercial  operators  (ATGO)  to 
conduct  seaplane  operations  inside 
the  Ketchik^,  Alaska,  control  zone 
under  Special  Visual  Flight  Rules 
below  500  feet  above  the  surface. 

Partial  grant,  November  19, 1992, 
Exemption  No.  4760C 

Docket  No.:  25892. 

Petitioner:  British  Aerospace,  Inc^^ 

Sections  of  the  FAR  Affected:  14  CFR 

61.55  (b)(2):  61.56  (b)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d):  61.63  (c)(2) 
and  (d)(2)  and  (3);  61.67  (d)(2);  61.157 
(d)(1)  and  (2)  and  (e)(1)  and  (2);  and 
appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  eidend  the 
termination  date  of  Exemption  No. 
5110,  and  to  clarify  and  revise  the 
conditions  and  limitations  of  the 
exemption  to  permit  British 
Aerospace,  Inc.,  and  persons  who 
contract  for  service  from  British 
Aerospace,  Inc.,  to  use  FAA-approved 
flight  simulators  to  meet  the  training 
and  testing  requirements  described  in 
the  sections  above. 

Grant,  November  20, 1992,  Exemption 
No.  5110B 

Docket  No.:  26163. 

Petitioner:  USAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

61.55  (b)(2);  61.56  (b)(1):  61.57  (c)  and 
(d):  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)(2)  and  (3)  61.67  (d)(2);  61.157 
(d)(1)  and  (2)  and  (e)  (1)  and  (2);  and 
appendix  A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5158,  and  to  clarify  and  revise  the 
conditions  and  limitations  of  the 
exemption  to  permit  USAir,  Inc.,  and 
persons  who  contract  for  service  from 
USAir,  Inc.,  to  use  FAA-approved 
flight  simulators  to  meet  tne  training 
and  testing  requirements  described  in 
the  sections  above. 

Grant,  November  20, 1992,  Exemption 
No.  5158B 

Docket  No.:  26187. 

Petitioner:  lASCO  Flight  Training 
Center. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition:To  extend  the 


termination  date  of  Exemption  No. 
5283,  which  allows  lASCO  Flight 
Training  Center  to  keep  one  set  of 
Repair  Station  Manuals  at  each  of  its 
two  repair  station  libraries  in  lieu  of 
one  set  for  each  supervisor,  subject  to 
limitations  and  conditions  of  the 
original  exemption. 

Grant,  November  19, 1992,  Exemption 
No.  5283A 

Docket  No.:  26223. 

Petitioner:  Airbus  Service  Company, 

Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(b)(1);  61.57(c)  and 
(d):  61.58(c)(1)  and  (d);  61.63(c)(2) 
and  (d)(2)  and  (3);  61.67(d)(2); 
61.157(d)(1)  and  (2)  and  (e)(1)  and  (2); 
and  appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5432,  and  to  clarify  and  revise  the 
conditions  and  limitations  of  the 
exemption  to  permit  Airbus  Service 
Company,  Inc.  (Airbus),  and  persons 
who  contract  for  service  from  Airbus, 
to  use  FAA-approved  flight  simulators 
to  meet  the  training  and  testing 
requirements  described  in  the 
sections  above. 

Grant,  November  20, 1992,  Exemption 
No.  5432A 

Docket  No.:  26738. 

Petitioner:  Ramsey  County  Sheriffs 
Department. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118 

Description  of  Relief  Sought/ 
Disposition:  To  allow  members  of  the 
Ramsey  County  Sheriff’s  Department 
Air  Patrol  to  be  reimbursed  tor  fuel, 
oil,  and  maintenance  expenses  while 
performing  airborne  search  and 
rescue,  drug  surveillance  and 
interdiction,  and  prisoner  transport 
missions  for  the  Ramsey  County 
Sheriff’s  Department  involving  the 
use  of  member-provided  aircraft. 

Partial  Grant,  November  16, 1992, 
Exemption  No.  5553 

Docket  No.:  26750. 

Petitioner:  Professional  Air  Charter. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  1^.  John  R. 
Carstarohen,  pilot,  to  remove  and 
reinstall  seats  in  the  Cessna  340  n 
aircraft  operated  by  Professional  Air 
Charter,  subject  to  conditions  and 
limitations. 

Grant,  November  19, 1992,  Exemption 
No.  5556 

Docket  No.:  26957. 

Petitioner:  C.A.E.,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(b)(1);  61.57(c)  and 
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(d);  61.5S(cMl)  and  (d);  61.63(c)(2) 
and  (dK2)  and  (3);  61.67(dK2): 
Bl.lSTtdKD  and  (2)  and  (e)(1)  and  (2); 
and  appendix  A  nart  61 
Description  of  R^ief  ^oujAt/ 
Disposition:  To  allow  kLAJE.,  Inc.,  to 
use  FAA-apjHoved  simulators  to  meet 
certain  training  and  testing 
requirements  m  Part  61. 

Grant,  November  19, 1992,  Exemption 
No.  5555 

|FR  Dnc  92-29573  Filed  12-<«-92:  8:45  am] 
BHJJNQ  CODE  4aiO-1>-H 


Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Ckimmittee 
(ATP AC)  will  he  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 

DATES:  The  meeting  will  be  held  from 
January  4  through  January  8, 1993,  from 
8:30  to  5  p.m.  each  day. 

ADDRESS:  The  meeting  will  be  held  at 
the  Holiday  Inn  Crowne  Plaza,  Highway 
187,  San  Juan,  Puerto  Rico. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Theodore  H.  Davies,  Executive  Director, 
ATPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  hum  January  4  through  January  8, 
1993,  at  the  Holiday  Inn  Crowne  Plaza, 
Highway  187,  San  Juan,  Puerto  Rico. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee’s 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include; 

1.  Approval  of  minutes. 

2.  Distnission  of  agenda  items. 

.  3.  Discussion  of  urgent  priority  items. 

I  4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  intmested 
public  but  limited  to  the  qpace 


available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  December  31, 1992.  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from  April 
19-22, 1993,  in  Washington,  DC.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time  at  the  address  given  above. 

Issued  in  Washington,  DC,  on  November 
25, 1992. 

Theodora  H.  Davies, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

(PR  Doc.  92-29580  Filed  12-4-92;  6:45  am] 
aaXJNG  CODE  4Sie-7S-M 


Passenger  FaciUty  Charge  (PFC) 
Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  October 
1992,  there  were  seven  applications 
approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  ffie 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-506)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
section  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Marquette, 
Marquette,  Michigan. 

Application  Type:  Impose  PFC  Revenue. 
PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$459,700. 

Earliest  Permissible  Charge  Effective 
Date:  December  1, 1992. 

Duration  of  Authority  to  Impose:  April 
1, 1996. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  taxi  and 
charter  operators. 

Determination;  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport’s  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
to  Impose  Only:  Land  acquisition  and 
runway  1/19  extension  and 
improvements,  perimeter  deer 
fencing,  terminal  security. 

Decision  Date:  Oct<^r  1, 1992. 


For  Further  Information  Contact  Elaan 
Nitz,  Detroit  Airports  District  Office, 
(313)  487-7300. 

Public  Agency:  Dubuque  Airport 
Commission,  Dubuque,  Iowa. 
Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$108,50a 

Earliest  Permissible  Charge  Effective 
Date:  January  1, 1993. 

Duration  of  Authority  to  Impose:  May  1, 
1994. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC’s:  None. 

Brief  Description  of  Projects  Approved 
to  Impose  Use:  Airport  master  plan 
development,  combined  aircrafr 
rescue  and  firefighting/snow  removal 
building. 

Decision  Date:  October  6, 1992. 

For  Further  Information  Contact;  Ellie 
Anderson,  Central  Region  Airports 
Division,  (816)  426-7425. 

Public  Agency:  Metropolitan  Nashville 
Airport  Authority,  Nashville, 
Tennessee. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$143,358,000. 

Earliest  Permissible  Charge  Effective 
Date:  January  1, 1993. 

Duration  of  Authority  to  Impose: 
February  1,  2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC’s:  Part  135  (air  taxi) 
operators. 

Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
to  Impose  and  Use:  Relocate  runway 
2C/20C  400  feet  west,  land 
acquisition-landside  expansion,  land 
acquisition — airport  surveillance 
radar-9  clear  area,  runway  2C/20C 
extension,  runway  13/31  extension. 

Brief  Description  of  Projects  Approved 
to  Impose  Only: 

Construction  of  federal  inspection 
services  facility  (including  formulation 
costs)  and  concourse  connector, 
connector  taxiway  from  concourse  D  to 
runway  2R/20L,  extend  taxiways  I  and 
B  including  relocation  of  IDonelson  Pike, 
aircraft  rescue  and  firefighting  training 
facility. 

Decision  Date;  October  9, 1992. 

For  Further  Information  Contact: 
Charles  L.  Harris,  Memphis  Airports 
District  Office,  (901)  544-3495. 
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Public  Agency:  City  of  Manchester, 
Manchester,  New  Hampshire. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue. 
$5,461,000. 

Earliest  Permissible  Charge  EffeMve 
Date:  January  1, 1993. 

Duration  of  Authority  to  Impose: 
March  1, 1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC’s: 

On  demand  air  taxi/comir.ercial 
operators  that  (1)  do  not  enplane  or 
deplane  passengers  at  Martchester 
Airport’s  (MHT)  main  passenger 
terminal  building,  and  (2)  enplane  less 
than  200  passengers  per  year  at  MHT. 

Determination:  Ap*proved.  The  FAA 
has  determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport’s  total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
to  Impose  and  Use: 

Aprons  n,  groove  runway  6/24, 
acquire  high  capacity  snow  blower, 
acquire  aircraft  rescue  and  ftrefighting 
vehicle,  acquire  runway  snowplow 
truck. 

Brief  Description  of  Projects  Approved 
to  Impose  Only: 

Upgrade  runway  6/24,  Reconstruct 
taxiways  A,  B,  C,  and  F,  extend  taxiway 
D,  acquire  navigation  easements  for 
runway  17  instrument  landing  system, 
part  150  noise  mitigation,  reroute 
existing  water  mains,  construct  aircraft 
rescue  and  ftrefighting  station. 

Decision  Date:  Octber  13, 1992. 

For  Further  Information  Contact: 
Priscilla  Soldan,  New  England  Region 
Airports  Division,  (617)  273-7054. 

I^blic  Agency:  City  of  Midland, 
Midland,  Texas. 

Application  Type:  Impose  PFC. 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$35,529,521. 


Earliest  Permissible  Charge  Effective 
Date:  January  1, 1993. 

Duration  of  Authority  to  Impose: 
January  1,  2013. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC’s: 

Part  135  air  charter  operators  who 
operate  aircraft  with  a  seating  capacity 
of  less  than  10  passengers. 

Determination:  Approved.  The  FAA 
has  determined  that  tne  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport’s  total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
to  Impose  and  Use: 

RehabiUtate  airfteld  taxiways, 
reconstruct  runway  4/22,  rehabilitate 
runway  16Ly34R,  construct  air  cargo 
taxiway,  construct  new  terminal 
complex. 

Decision  Date:  October  16, 1992. 

For  Further  Information  Contact:  Bill 
Perkins,  Southwest  Region  Airports 
Division,  (817)  624-5979. 

Public  Agency:  City  of  Killeen , 
Killeen,  Texas. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$243,339. 

Earliest  Permissible  Charge  Effective 
Date;  January  1, 1993. 

Duration  of  Authority  to  Impose: 
November  1, 1994. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC’s:  part  135  air  charter 
operators. 

Determination:  Approved.  The  FAA 
has  determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport’s  total  annual  enplanements. 

Brief  Description  of  Project  Approved  to 
Impose  and  Use: 

Acquisition  of  passenger  lift, 
wheelchair  ramp,  construct  departure 
gates  and  entranceway  to  departure 


gates,  terminal  ramp  overlay  and 
reconstruction,  installation  of  runway 
and  taxiway  guidance  signs,  power 
sweeper,  emergency  generator  and 
remote  control  runway  lights,  access 
road  improvement,  airport  drainage 
improvements,  security  fencing, 
construction  of  all-weather  perimeter 
road,  taxiway  repair. 

Decision  date:  October  20, 1992. 

For  Further  Information  Contact:  Bill 
Perkins.  Southwest  Region  Airports 
Division,  (817)  624-5979. 

Public  Agency:  City  of  Idaho  Falls, 
Idaho  Falls,  Idaho. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

FFC  Leve/:  $3.00 

Total  Approved  Net  PFC  Revenue: 
$815,000. 

Earliest  Permissible  Charge  Effective 
Date:  January  1, 1993. 

Duration  of  Authority  to  Impose: 
January  1, 1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC ’s:  None 

Brief  Description  of  Project  Approved 
to  Impose  and  Use: 

Improve  runway  2/20  safety  area  and 
relocate  parallel  taxiway  install  security 
access  control  system,  acquire  aircraft 
rescue  and  ftreftghting  vehicle, 
construct  ground  level  boarding  gate 
with  security  door,  acquire  handicap 
left  device. 

Decision  Date:  October  30, 1992. 

For  Further  Information  Contact: 
Sandra  Simmons,  Seattle  Airports 
District  Office,  (206)  227-2656. 

Issued  in  Washington  DC  on  November  13, 
1992. 

Lowell  H.  Johnson, 

Manager,  Airports  Financial  Assistance 
Division. 


Cumulative  List  of  PFC  Applications  Previously  Approved 


State/al(po(1/city 

Date  approved 

Level 

of 

PFC 

Total  approved  net 
PFC  revenue 

Earliest  charge  ef¬ 
fective  date 

Estimated  charge 
expiration  date* 

Alabama: 

Huntsvmo  Intl-Cait  T  Jones  Field,  Huntsville  . 

03/06/1992 

$3 

$20,831,051 

06/01/1992 

11/01/2008 

Muscle  Shoals  Regional,  Muscle  Shoals . 

02/18/1992 

3 

104,100 

06/01/1992 

02/01/1995 

Arizona: 

Flagstaff  Pulliam,  Flagstaff . . . 

09/29/1992 

3 

2,463,581 

12/01/1992 

01/01/2015 

Califomia: 

MetropoUtan  OaUand  International,  Oakland . 

06/26/1992 

3 

8.736.000 

09/01/1992 

09ri}1/1993 

Palm  Springs  Regional,  Palm  Springs . 

06/25/1992 

3 

44,612,350 

.  10/01/1992 

06/01/2019 

San  Jose  International.  San  Jose . 

06/11/1992 

3 

29,228.826 

09/01/1992 

06/01/1995 

Lake  Tahoe,  South  Lake  Tahoe  . 

05/01/1992 

3 

928,747 

06/01/1992 

03rt)1/1997 

Colorado: 

Denver  Intematiorwl  (Near),  Denver  . 

04/28/1992 

3 

2.330.734,321 

07A)1/1992 

01/01/2026 

Florida: 

Soutfnvest  Florida  Regional,  Fort  Myers . 

08/31/1992 

3 

257,673,262 

11/01/1992 

06^1/2015 

Sarasota-Bradenton,  Sarasota . 

06/29/1992 

3 

38,715.000 

09/01/1992 

09(01,2005 

57860 
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Cumuiauve  List  of  PfC  Apfucatwhs  Previouslv  Affroveo— CoeHimied 


StaiWaiipofUcity 

Dots  approved 

Laval 

of 

PFC 

Total  approved  net 
PFCravanua 

Eartlast  charge  af- 
facSvaoMa 

E8lllTWl6d  ChSfDO 

Gsorgla: 

07/01/1992 

038)10004 

Stvannali  hasmaaonat.  Savannah . . . . 

01/23^1902 

3 

39,501,502 

Maho: 

Twin  Faas-Sun  VaBay  Raglonel,  Twin  Fala  . — . . 

08/12/1982 

3 

270,000 

11/01/1992 

05/01/1008 

llUnolt: 

Qraalar  HocUord,  Roddoid  . . . . . . . 

07/24/1902 

3 

1,177,348 

10/01/1992 

10/01/1996 

Capau,  SprtnflBald . . . . 

03/27/1992 

3 

682,306 

06/01/1992 

05/01/1904 

LouWane: 

Baton  Rombb  MatropoWan.  Ryan  FMd.  Baton  Rouga - 

09/28/1992 

3 

9,823,159 

12/01/1992 

128)1/1M8 

Maiyland 

098)1/2002 

Battknora-Washlngton  tntamaUonai,  Baltimora  . . . 

07/27/1992 

141,866,000 

10/01/1992 

Massachuaatta: 

1 

Wofcaatar  Bkmlclpal,  Wofcaatar  *»« . . . . 

Michigan: 

Datroa  Matropoman-Wayna  County.  Dalrolt  . . . . 

07/28/1992 

2,301,382 

10/01/1992 

108)1/1097 

09/21/1992 

640,707.000 

12nV19e2 

068)1/2000 

Kant  County  IntstnaSonal,  Qrand  Rapids - 

09/08/1992 

12,450,000 

12/01/1992 

05/01/1006 

MInnssoia: 

MlnnaapoMa-St  Paul  bitsmatlonai.  MlnnoapoSa - 

03/31/1992 

HJ 

66,355,882 

06rt)V1892 

08/01/1994 

Mlaalasippfc 

QoMan  Titangla  Rogional,  Cotumtxis  . . 

05/06/1992 

3 

1,693.211 

06«1/1992 

09/01/2006 

Guttpod-BSoxI  Ragl^l.  Quilpod-BKoid  .  . . . 

04A>3/1992 

3 

384,026 

07/01/1992 

128)1/1093 

Hanieatxirg-(.aural  Regional,  Laurai-Hattlast>urg . . 

04/1V1992 

3 

119,153 

07/01/1992 

01/01/1998 

Kay  FlaU,  MaiMan . . . . . . . 

08/21/1992 

3 

12^S00 

11/01/1992 

088)1/1904 

Mieaourt: 

Lambail-St  Louis  tntemational,  St  Louis . 

09ra0/1992 

3 

131,453,450 

12rt>1/1992 

12/01/1997 

Montana: 

Qfaat  Fata  IntamaUonal,  Qraal  Fata  _ _  _ 

08/28/1992 

3 

3,010,900 

11«1/1902 

07/01/2002 

Missoula  Intamatlonal,  Missoula . . - 

08/12/1992 

3 

i.soaooo 

09/01/1992 

068)1/1997 

Navada: 

McCanan  InlamatlonaL  Las  Vagas  . . — . . 

02/24/1982 

3 

944,028,500 

068)1/1992 

02/01/2014 

New  Jeisay: 

07/23/1992 

3 

64,600,000 

10/01/1992 

088)1/1995 

Maw  Yoflc 

Greatar  Buffalo  IntamatlonaL  Buffalo . . . 

05/29/1992 

3 

189^73,000 

06/01/1992 

038)V2026 

TompWna  County,  Nhaca  - -  -  — 

09/28/1992 

3 

1,900,000 

01/01/1993 

01/01/1999 

John  F  Kannady  IntamaUonal.  Naw  Yotfc  . 

07/23/1992 

3 

109.980,000 

108)1/1992 

068)1/1995 

LaGuaidia.  Naw  Yortt  — . .  —  . . 

07/23/1992 

3 

87,4204100 

KVD1/1992 

088)V1995 

Ohio: 

rrS^IOOSt  •■•••••••**•«••••••••••••••••••••••••••••••••»•••• 

06/30/1992 

3,594.000 

098)1/1992 

08/01/1996 

Clavaland  Hopfcins  Intamatlonal.  ClaMand  _  . 

09/01/1992 

34,000,000 

11/01/1992 

11/01/1995 

Port  Ootumbus  IntamatlonaL  Cotumbus  .  . . . 

07/14/1992 

7,341,707 

108)1/1992 

038)1/1994 

Oklahoma: 

Lawton  MunidpaL  Lawlon . . . . . 

05rt)a/1992 

334,078 

08/01/19921 

018)V1066 

Tulaa  IwtamaSonaL  Tolaa _ _ _ 

05/11/1992 

3j 

8,450,000 

068)1/1992 ! 

08/01/1994 

Oregon: 

PorSand  Intamatlonal.  Portland . . 

04A)e/1992 

3 

17,961,850 

07/01/1992  i 

078)1/1994 

ParwwyNanla: 

AMantown-Bathleham-Easton,  AUarSown  „  . . 

08/28/1992 

3 

3,778,111 1 

11/01/1002] 

04/0V1005 

Ella  InlamatlonaL  Eila . - . . 

07/21/1992 

3 

1,997A6S 

10/01/1992 

06/01/1997 

Phlladalphia  IntamaBonaL  Phtodalphia _ _ _ _ _ 

0609/1992 

3 

76,169,000 

09/01/1992 

07/01/1995 

Unlveislly  Park.  Stata  Coliaga . .  . . 

0808/1992 

3 

1,495,974 

11/01/1992 

07/01/1907 

Tannassaa: 

Mamphis  IntamatlorraL  Mamphls . . 

0508/1992 

3 

26,000,000 

08/0  VI 992 

12/01/1994 

Virginia: 

Cha(lottasvlila-Att>ama(1a,  Charlonasvilta . .  < 

06/11/1992 

2 

255,559 

09/01/1992 

11/01/1003 

Washington: 

SaatOa-Taooma  Intarrutlonal,  Saattia . 

08/13/1992 

3 

28,847,488 

11/01/1992 

01/01/1994 

Wast  Virginia: 

Morgantown  Muni-Wallar  L  BW  Hart  Morgantown _ 

09/03/1992 

3 

55,500 

12/01/1992 

01/01/1994 

*Dw  rnUmmi  eharg*  Mi  ii  Mbiid  M  ohingi  d«i  to  <•»  el  eeltoeiton  and  actuil  iitowibti  praiid  ooit*. 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-68;  Notice  1] 

Nissan  Motor  Company,  Ltd.  Receipt  of 
Petition  for  Determinalion  of 
Inconsequential  Noneompilance 

Nissan  Motor  Company,  Ltd.  (Nissan) 
of  Gardena,  California  has  determined 
that  some  of  its  replacement  safety  belts 
fail  to  oomply  with  49  CFR  571.209. 
"Seat  Beh  Assemblies,"  Federal  Motor 


Vehicle  Safety  Standard  No.  209,  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573.  Nissan  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.^C  1381  ef  seq.)  on 
the  basis  that  the  noncompiiance  is 
inconsequential  as  it  relcdes  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  end  Motor  Vehicle 
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Safety  Act  (IS  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  )ud^ment  concerning  the 
merits  of  the  p^tirm. 

Between  1967  and  October  1992, 
Nissan  produced  approximately  280,000 
replacement  safety  ImIIs  which  did  not 
include  installation  instructions.  In 
Standard  No.  209,  Section  S4.1(k) 
requires  that  "(a]  seat  beh  assembly  or 
retractor  shall  be  accompanied  by  an 
instruction  sheet  providing  sufficient 
information  for  installing  toe  assembly 
in  a  motor  vehicle  except  for  a  seat  belt 
assembly  installed  in  a  motor  vehicle  by 
an  automobile  manufacturer.  The 
installation  instructions  shall  state 
whether  the  assembly  is  for  universal 
installation  or  for  installation  only  in 
specifically  stated  motor  vehicles 
*  *  *  In  additicHi,  Section  S4.1(l) 
requires  that  "(a]  seat  belt  assembly  or 
retractor  shall  be  accompanied  by 
written  instructions  for  the  proper  use 
of  the  assembly,  stressing  particularly 
the  importance  of  wearing  the  assembly 
snugly  and  properly  located  on  the 
body,  and  on  the  maintenance  of  the 
assembly  and  periodic  inspection  of  all 
components.  The  instructions  shall 
show  the  proper  manner  of  threading 
webbing  in  the  hardware  of  seat  belt 
assemblies  in  which  the  webbing  is  not 
permanently  fostened."  The  remaining 
instructions  pertaining  to  threading  and 
nonlocking  retractors  do  not  apply  to 
Nissan’s  belt  designs. 

Nissan  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

Nissan  feels  that  a  mismatch  of  a 
replacement  seat  belt  assembly  in  the  wrong 
vehicle  or  wrong  seating  position  is  highly 
unlikely.  It  has  establish^  a  complex  part 
number  control  system  for  use  in  ordering 
replacement  parts  firom  the  central 
warehouse.  This  system,  which  requires  the 
ordering  dealer  to  specify  the  replacement 
seat  belt  assembly  be  is  ordering  in  terms  of 
the  specitic  vehicle  in  which  it  will  be 
installed,  makes  it  highly  unlikely  that  the 
wrong  seat  belt  assembly  will  be  ordered  for 
that  car.  Even  in  the  unlikely  event  that 
wrong  parts  are  purchased,  it  will  be  obvious 
to  the  installer  that  the  replacement  is  of  a 
different  shape  than  the  one  already  being 
replaced. 

Nissan  parts  numbers  are  ten  characters  in 
length.  The  number  provides  information 
about  the  specific  part  and  the  vehicle  in 
which  it  belongs.  For  example,  a  typical  seat 
belt  part  number  reads  as  follows:  86841- 
06F00.  In  this  example,  86841  is  the  specific 
prefix  for  a  front  left  side  3-point  seat  belt 
assembly.  The  06F  in  the  suffix  means  that 
the  part  is  for  an  Si  2  model  line  200SX.  The 
last  two  numbers  in  the  suffix  06F00  indicate 
the  color  of  the  part,  hence,  a  01  would  be 
a  different  color  and  02  another.  All 
replacement  seat  belt  assemblies  are 
individually  packaged  with  the  part  number 
prominently  displayed. 


The  methodology  for  numbering  parts  end 
the  system  used  by  Nissan  dealers  to  obtain 
replacement  parts  (are)  intended  to  inevent 
the  incorrect  parts  from  beiitg  ordwred  and 
delivered.  Pa^  catalon  and  mkrofrche  are 
published  on  a  model  Tine  specific  basis  and 
contain  enlarged  views  and  other  identifying 
information  about  the  model  interest  Oom 
a  dealer  locates  the  enlarged  view  depicting 
seat  belts  for  a  p>artlcular  model,  be  t^n 
identifies  the  p^  be  needs  on  the  view.  The 
drawing  of  the  part  is  accompanied  by  a  key 
number  which  Indicates  which  set  of  part 
numbers  to  use.  There  is  generally  more  than 
one  part  number  for  a  given  seat  telt 
component  primarily  due  to  color  variations. 

In  addition  to  Nissan's  part  number  control 
system,  there  are  a  variety  of  signiBcant 
physical  differences  among  vehicles  which 
make  it  highly  unlikely  that  a  mechanic 
would  install  a  replacement  seat  belt 
assembly  in  the  wrong  model  vehicle.  These 
differences  include  various  mounting 
configuration  and  location  differences; 
variation  in  color  between  vehicle  models; 
differeiKes  in  buckle  latch  plate 
conffguration  and  retractor  locking  device; 
spool  size,  webbing  length  ai>d  housing 
confrguration  diffimnces;  and  difference  in 
motorized  seat  belt  guide  track  shapes.  Given 
these  variances  in  physical  properties,  Nissan 
feels  that  it  is  quickly  apparent  upon  brief 
inspection  if  a  replacement  seat  belt 
assembly  is  intended  for  use  in  (a)  model 
other  than  the  one  in  which  it  is  about  to  be 
installed. 

Within  a  vehicle,  variances  in  seat  belt 
styles  also  ensure  that  the  seat  belt  assembly 
is  installed  in  the  correct  position  in  the 
vehicle.  For  example,  a  center  rear  seat  belt 
will  not  be  mistaken  fat  a  front  outboard 
automatic  seat  belt.  In  addition,  the 
conffguration  and  location  of  the  seat  belt 
anchorages  are  unique  to  each  seating 
position,  which  makes  it  virtually  impossible 
to  install  a  seat  belt  at  an  incorrect  seating 
position. 

Under  practices  followed  by  Nissan 
dealers,  the  absence  of  installation 
instructions  in  the  replacement  seat  belt 
assembly  package  is  not  likely  to  result  in  the 
improper  installation  of  a  replacement  seat 
belt  assembly.  Instructions  for  seat  beh 
installation  in  Nissan  vehicles  are  contained 
in  Nissan’s  service  manuals,  copies  of  which 
are  provided  to  every  Nissan  draler  and 
which  are  widely  available  to  the  public  and 
independent  repair  focilities. 

Furthermore,  in  most  cases  of  installing  a 
replacement  seat  belt,  the  Installer  will  first 
remove  the  seat  belt  that  needs  to  be  replaced 
from  the  vehicle.  After  removal  of  the  old 
seat  belt,  the  installer  can  reverse  the  steps 
of  removing  the  belt  in  mder  to  know  the 
proper  location  and  other  aspects  of 
installation  of  the  replacement  belt.  For 
Nissan  vehicles,  there  is  no  need  to  specify 
instructions  for  such  activities  as  threading 
webbing  or  frnding  locations  for  and  drilling 
anchorage  holes  because  Nissan  seat  belt 
assemblies  are  furnished  ready  for 
installation  in  the  vehicles  preexisting 
anchorage  holes. 

In  other  determinations  for  inconsequential 
noncompliance,  NHTSA  has  recogniz^  that 
safety  objectives  of  an  FMVSS  may  bo  met  by 


means  other  than  complying  with  the 
technical  requirements  of  t^  FMVSS.  Fm 
example,  NHTSA  recently  granted  a  mostly 
analogous  petition  Bled  by  Chryslw 
Corporation.  See  Docket  62-24,  Notice  2, 57 
Fed.  Reg.  45865  (October  5, 1992).  In  that 
decision  NHTSA  concluded  that  "(t)he 
structure  of  the  parts  ordering  system  used  by 
Chrysler  and  the  variety  of  diffmnces 
between  seat  belt  assemblies  will  help 
prevent  misapplication  of  the  assemblies  in 
question.”  Thus,  NHTSA  determined  that 
Chrysler's  noncompliance  with  FMVSS  209 
was  inconsequential. 

As  in  the  Chrysler  matter.  Nissau’s  current 
practices  and  procedures  are  adequate  to 
ensure  that  replacement  seat  belts  will  be 
installed  correctly  and  in  the  correct  motor 
vehicle.  Nissan  is  not  aware  of  any  owner 
complaints,  Beld  reports,  or  allegations  of 
hazanlous  circumstances  relating  to  the 
omission  of  the  instruction  sheet  or  the 
mislnstallation  or  misapplication  of 
replacement  seat  belt  assemblies. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Nissan, 
described  above,  ^mments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  SW., 
Washington,  DC.,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considored.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicate  below. 

Comment  closing  date:  January  6. 
1993. 

(15  U.S.C  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  December  1. 1992. 

Barry  Felrice, 

Associate  Administrator  for  Bulemaking. 

IFR  Doc.  92-29542  Filed  12-4-92;  8:45  am) 
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[Docket  Na  92-67;  Notice  1] 

TRW  Inc.;  Receipt  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

TRW  Inc.  (TRW)  of  Cleveland.  Ohio 
has  petitioned  the  agency  on  behalf  of 
the  quality  Safety  Systems  Company 
(QSS)  of  Ontario,  (3wada,  a  partnership 
whose  owners  are  TRW  Canada  Limit^ 
and  Tokai  Rika  Co.  Ltd.  'TRW  has 
determined  that  some  of  the  safety  belts 
manufactured  by  QSS,  which  are 
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installed  on  Toyota  trucks  by  New 
United  Motor  Manufacturing.  Inc. 
(NUMMI),  ful  to  comply  with  the 
labeling  requirements  of  49  CFR 
571.209.  “Seat  Belt  Assemblies." 

(Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  209).  TRW  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  TRW  has  also  petitioned  for 
QSS.  NUMMI.  and  Toyota  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Trafiic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

As  of  October  27, 1992.  QSS  had 
found  a  total  of  40  front  safety  belts 
which  did  not  comply  with  the  labeling 
requirements  of  FMVSS  No.  209. 

Se^ion  S4.1(j)  of  the  standard  requires 
that  "(e)ach  seat  belt  assembly  shall  be 
permanently  and  legibly  marked  or 
labeled  with  year  of  manufacture, 
model,  and  name  or  trademark  of 
manufacturer  or  distributor,  or  of 
importer  if  manufactured  outside  the 
United  States." 

The  model  number  on  the  label  is 
different  for  the  different  seating 
positions.  In  some  instances,  the  label 
for  the  right  firont  belt  assembly  (Model 
Number  50026  N)  was  inadvertently 
applied  to  the  left  frcnt  seat  belt 
assembly  (Model  Number  50027  N).  In 
other  instances,  the  label  for  the  left 
assembly  was  inadvertently  applied  to 
the  right  assembly. 

TRW  supports  its  petition  for 
inconsequential  noncompUance  with 
the  following: 

The  subject  seat  belt  assemblies,  while 
incorrectly  labeled,  were  correctly  shipped  in 
containers  including  only  seat  belt 
assemblies  for  the  left  or  right  side,  as  the 
case  may  be.  Because  of  the  design  of  the  seat 
belt  assemblies,  it  would  have  bwn  very 
difficult  to  inadvertently  install  either  of  the 
front  seat  belt  assemblies  on  the  wrong  side 
of  the  vehicle.  Operators  at  NUMMI  have 
been  interviewed  and  have  indicated  that 
they  believe  it  did  not  occur. 

Neither  NUMMI  nor  Toyota  is  aware  of  any 
owner  complaints,  field  reports,  or 
allegations  of  hazardous  circumstances 
relating  to  either  (i)  mislabeled  seat  belt 
assemblies  or  (ii)  misapplication  of  seat  belt 
assemblies  in  Toyota  Trucks.  In  addition, 
neither  NUMMI  nor  Toyota  has  friund  any 
mislabeled  seat  belt  assembly  that  was 
incorrectly  installed. 

Replacement  parts  for  the  subject  seat  belt 
assemblies  are  not  distributed  through  the 


general  automotive  after  marimt:  they  are 
only  sold  by  Toyota  dealers.  Toyota  dealers 
utilize  a  system  to  obtain  replacement  parts 
which  is  based  on  part  numbers  assimed  by 
Toyota.  Bach  seat  Iwlt  assembly  has  been 
assigned  a  Toyota  part  number. 

The  number  appearing  on  the  seat  belts 
themselves  is  not  the  part  number  under 
which  the  belt  is  cataloged  and  sold.  If  an 
owner  of  a  Toyota  Trudk  wished  to  replace 
a  seat  belt,  he  would  order  it  by  providing 
the  following  information  to  a  Toyota  deden 
"1993  Toyota  Truck,  seat  belt,  driver  (or 
passenger)  side,  color  (blue,  black,  etc.),"  and 
not  by  the  QSS  model  number  appearing  on 
the  belt  label.  The  Toyota  dealer  would  look 
up  the  proper  part  number  from  a  parts  book, 
and  select  the  belt  from  stock  (or  order  it)  by 
the  Toyota  part  number. 

The  mislabeling  in  question  relates  to  the 
QSS  model  numbers  that  are  printed  on  the 
seat  belt  label.  Because  Toyota’s  parts 
ordering  system  is  based  on  Toyota’s  part 
numbers,  it  will  not  be  impaired  by  the 
subject  mislabeling. 

In  support  of  the  foregoing,  (TRW]  would 
note  that  NHTSA  recently  granted  a  petition 
for  exemption  filed  by  Chrysler  Corporation 
(Docket  No.  92-24).  The  Cosier  petition 
concerned  375,000  vehicles  which  were  not 
marked  or  labeled  in  accordance  with 
FMVSS  209.  Based  on  its  conclusion  that 
Chrysler’s  part  ordering  system  would 
prevent  misapplication,  NHTSA  granted  the 
petition  on  Odober  5, 1992  (See  57  FR 
45865).  [TRW]  would  also  make  reference  to 
comments  in  support  of  that  petition 
submitted  by  bo^  Volkswagen  of  America, 
Inc.  and  the  Automotive  Or^pant  Restraints 
Council 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  TRW, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  SW., 
Washington,  D.C,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petitirm  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicate  below. 

Comment  closing  date:  January  6, 
1993. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  Elecember  1, 1992. 

Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  92-29541  Filed  12-4-92;  8:45  am] 
BttjJNa  CODE  4eia-sa-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coiloctlon 
Requiramanta  Submlttad  to  0MB  for 
Raviaw 

Date:  December  1, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwoik  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0923. 

Regulation  ID  Number:  IA-31-B5- 
NPRM  and  LR-124-84  TEMP. 

Type  of  Review:  Extension. 

Title:  Tax-Exempt  Entity  Leasing. 

Description:  The  regulations  are 
necessary  to  implement  Congressionally 
enacted  legislation  and  elections  for 
certain  previously  tax-exempt 
organizations  and  certain  tax-exempt 
controlled  entities. 

Respondents:  State  or  local 
governments.  Non-profit  institutions. 

Estimated  Number  of  Respondents: 

2.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washi^on,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  92-29606  FUod  12-4-92;  8:45  am] 
BtUJNQ  CODE  4S30-01-M 


Custom*  Ssrvlc* 

[T-0. 92-114] 

Extension  of  Olltest,  me.**  Customs 
Approval  and  Accreditations  To 
Include  a  New  Facility 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
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ACTION:  Notice  of  the  extension  of 
Oiltest,  Inc.’8  Customs  approval  and 
accreditations  to  include  gauging  and 
laboratory  testing  performed  at  a  new 
facility. 

SUMMARY:  Oiltest,  Inc.,  of  Roselle,  New 
Jersey,  a  Customs  accredited 
commercial  laboratory  and  approved 
gauger  under  §  151.13  of  the  Customs 
Regulations  (19  CFR  151.13),  has  been 
given  an  extension  of  its  commercial 
gauger  approval  and  commercial 
laboratory  accreditations  to  cover  its 
new  facility  located  at  suite  G.  9191 
Winkler  Drive,  Glenbrook  I  Business 
Center,  Houston,  Texas  77017.  The 
extension  for  the  new  facility  includes 
a  commercial  gauger  approval  to 
perform  the  gauging  of  petroleum  and 
petroleum  products,  organic  chemicals 
in  bulk  and  in  liquid  form  and  vegetable 
oils.  Additionally,  the  extension 
includes  Customs  accreditations  for  the 
new  facility  to  perform  the  following 
analyses:  API  Gravity,  water  by 
distillation,  sediment  by  extraction, 
kinematic  viscosity,  percent  by  weight 
sulfur  in  petroleum  products,  percent  by 
weight  lead  in  petroleum  products  and 
distillation  characteristics. 
SUPPLEMENTARY  MFORMATION:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
laboratory  analyses  and  gauging  reports 
for  certain  products  from  Customs 
accredited  commercial  laboratories  and 


approved  gaugers.  Oiltest,  Inc.,  which 
holds  Customs  accreditation  for  certain 
laboratory  analyses  and  approval  to 
gauge  certain  products,  has  applied  to 
Customs  to  extend  its  laboratory 
accreditations  and  gauging  approval  in 
the  manner  describe  above,  foview  of 
Oiltest,  Inc.’s  qualifications  shows  that 
the  extension  is  warranted  and, 
accordingly,  has  been  granted. 

EFFECTIVE  DATE:  November  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ira  S.  Reese.  Special  Assistant  for 
Commerdal  and  Tarifi  Affairs,  OfBce  of 
Laboratories  and  Scientific  Se^ces, 

U.S.  Customs  Service.  1301  Constitution 
Ave.,  NW..  Washington,  DC  20229  (202- 
927-1060). 

Dated:  December  1, 1992. 

John  B.  Ol/Oughlin, 

Director,  Office  of  Laboratories  and  Scientific 
Services.^ 

[FR  Doc.  92-29570  Filed  12-4-92;  8:45  am] 
BILUNQ  coos  4820-03-11 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objacta  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
CX:tober  19, 1965  (79  Stat.  985,  22  U.S.C 


2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Celebrating 
Korean  Art”  (see  list),*  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  wit^  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Asian  Art  Museum,  San  Frandsco, 
California,  from  on  or  about  December 
28, 1992  to  on  or  about  December  15, 
1994,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  1, 1992. 

Alberto  ).  Mora, 

General  Counsel. 

(FR  Doc  92-29604  Filed  12-4-92;  8:45  am) 
aauNQ  cooe  saM-oi-M 


’  A  copy  of  this  list  may  be  obuiaed  by 
contacting  Ms.  Loria  Nisrenbarg  of  tha  Offica  of  tba 
Ganaral  Counsal  of  USIA.  Tha  taiaphona  number  is 
202/619-6975,  and  tha  address  is  U.S.  InfbimatiMi 
Agency,  301  Fourth  Street,  SW..  rotnn  700, 
Washi^ton.  DC  20547. 
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Sunshine  Act  Meetings 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  ot  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(eK3). 


(XMMIOOnT  FUTURES  TRAOINQ  COMMH88K>N 
TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  16, 1992. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC.  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in  Three 
Month  Euroyen  Time  Deposit  Futures  and 
Options. 

Proposed  rules  on  Oral  Orders. 

NFA  Direct  Entry  Registration  Program. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  92-29776  Filed  12-3-92;  3:49  pm) 
BILUNO  CODE  SSSI^SO-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
December  16, 1992. 

PLACE:  2033  K  St..  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Enforcement 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-254-6314. 

Jean  A.  Wabb, 

Secretary  of  the  Commission. 

IFR  Doc.  92-29777  Filed  12-3-92;  3:49  pm) 
Btuma  CODE  a36i-«i-«i 


COMMODITY  FUTURES  TRADINQ  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
December  29. 1992. 

PLACE:  2033  K  St.,  NW..  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-254-6314. 

Jean  A.  YIMi, 

Secretary  of  the  Commission. 

IFR  Doc.  92-29778  Filed  12-3-92;  3:49  pml 
BUJJNO  CODE  C36t-01-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSrrC  SE-92-32:  Emergency  Notice] 


TIME  AND  DATE:  December  8, 1992  at 
11:00  a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  FY  1993  Expenditure  Plan  and  FY  1994 
Budget  Request. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Dated:  December  3, 1992. 

Paul  R.  Bardos. 

Acting  Secretary. 

IFR  Doc.  92-29764  Filed  12-3-92;  3:14  pin] 
BILUNO  CODE  70a(M»-M 
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Part  II 

Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 


Office  of  Special  Education;  Technology, 
Educational  Media,  and  Materials  for 
Individuals  With  Disabilities  Program; 
Notices 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Educatton  and 
Rehabilitative  Services 

Office  of  Special  Education; 
Technology,  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fiscal 
years  1993-1994. 

SUMMARY:  The  Secretary  announces  a 
final  priority  for  the  Technology, 
Educational  Media,  and  Materials  for 
Individuals  with  Disabilities  Program  to 
ensure  efiective  use  of  program  hinds 
and  to  direct  funds  to  an  area  of 
identified  need  during  fiscal  years  1993 
and  1994. 

EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  efiective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Glidewell,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3524,  Switzer  Building, 
Washington,  DC  20202-2640. 

Telephone:  (202)  205-9864.  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  205-6153  for  TDD  services. 
SUPPLEMENTARY  mFORMAnON:  The 
purpose  of  this  program  is  to  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use.  and 
effectiveness  of  tadmology,  assistive 
technology,  educational  media,  and 
materials  in  the  education  of  chirdiren 
and  youth  with  disabilities.  In  creating 
Part  G.  Congress  expressed  the  intent 
that  the  projects  and  centers  funded 
under  tlnrt  part  should  be  primarily  fbr 
the  purpose  of  enhancing  research,  and 
development  advances  md  efforts  being 
undertaken  by  the  public  or  private 
sector,  and  to  provide  necessary 
linkages  to  m^e  more  efficient  and 
effective  the  flow  from  research  and 
develcmment  to  application. 

On  ^ptember  8. 1992,  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  F^eral  Register 
(57  FR  40996). 

This  priority  supports  America  2000, 
the  President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  supporting  the  development 
and  demonstration  of  applications  of 
assistive  technology  that  allow 
educational  programs  to  be  more 
accessible  and  appropriate  for  students 
who  are  deaf  or  hard  of  hearing.  The 
priority  will  thereby  help  these  students 


to  reach  the  hi^  fevels  of  acnlemic 
achievement  calWi  for  by  the  National 
Education  Goals. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Public  Comment 

In  the  notice  of  proposed  priority,  the 
Secretary  invited  comments  on  the 
proposed  priority.  The  Secretaiy  did  not 
receive  any  comments.  Except  (at  minor 
editorial  and  technical  revisions,  the 
Secretary  has  made  no  changes  in  this 
priority  since  publication  of  the  notice 
of  proposed  priority. 

Priority 

Under  34  CFR  75.105(cK3>th8 
Secretary  gives  an  absohite  prelnenee  to 
applications  that  meet  the  foDowing 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Priority — ^Applications  of  Assistive 
Technology  for  Students  who  ne  Deaf 
or  Hard  of  Hearing  (CFDA  84.180^ 

Background 

This  (iriority  supports  projects  to 
develop  and  demonstrate  applicatimis 
of  assistive  technology  that  allow 
educational  programs  to  be  more 
accessible  and  appropriate  for  students 
who  are  daaf  or  hazd  of  hearii^  and 
thus  lead  to  inqitoved  outcomes  fi» 
these  students.  Assistive  technologies 
have’ proven  capabilities  for  alleviating 
some  of  the  pnmems  encountend  by 
students  who  ore  deaf  or  hard  of  heating 
in  educational  programs.  However, 
continued  efforts  ese  needed  to  develop 
and  improve  the  tedmologies 
themselves,  as  well  as  to  adapt  and 
apply  thateduudo^es  in  educational 
programs.  An  analysis  of  factcas 
associated  vrith  the  setting,  students, 
and  implemmitation  is  also  included  in 
this  priority. 

Activities 

Projects  must  select  and  specify  the 
population  to  be  addressed-^iaafor 
hard  of  hearing.  Projects  must  also 
present  an  analysis  of  (1)  the  student 
characteristics  and  environmental 
factors  that  interact  to  produce  the  need 
for  assistive  technology;  (2)  the 
functions  of  the  assistive  technology 
that  make  it  appropriate  for  addressing 
the  needs;  and  (3)  features  of  the 
technology  (e.g.,  cost,  portability,  ease  of 
use.  durability)  that  must  be  considmad 
in  maximizing  its  usefulness. 

Based  on  the  analysis,  projects  must 
develop  a  prototype  of  the  assistive 
technology  application  that  includes 


plans  and  materials  for  implementation 
in  applied  settings.  Projects  may  use 
new  or  emerging  technologies, 
components  of  “off-the-shelf 
technologies,  and  innovations  from 
other  sectors  (e.g.,  industry,  military). 

Possible  technology  applications 
include,  but  are  not  limited  to  (1) 
technologies  for  translating  speech  to 
text  or  o^er  visual  representations  of 
language;  (2)  improved  hearing  aid 
systems  for  use  in  educational 
environments,  such  as  digital  signal 
processing  systems;  (3)  improved 
systems  for  providing  access  to  media 
and  communications,  such  as  improved 
captioning  systems;  and  (4)  systems  for 
fa^itating  communication  with 
teachers,  peers,  and  others. 

Demonstration  and  testing  of  the 
prototype  must  examine  (1)  the 
potential  of  the  assistive  technology 
application  in  addressing  the  needs  of 
the  target  population;  (2) 
implementation  factors  such  as  cost, 
technical  support,  training,  and 
maintenance  that  must  be  considered  in 
its  use;  and  (3)  impact  on  the 
educational  outcomes  for  students  who 
a-e  deaf  or  hard  of  hearing. 

Dissemination.  Projects  must 
disseminate  information  about  the 
needs  addressed  by  the  assistive 
technology  application,  implementation 
factors,  design  features  and  principles, 
and  impact  on  educational  outcomes. 
Projects  must,  if  appropriate, 
communicate  with  potential  developers 
and  manufacturers  for  the  assistive 
technology  application.  Also,  projects 
nmst  budget  for  an  annual  meeting  of  all 
project  directors  in  Washington,  DC. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
pwtnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  333,  as  amended  on  October 
22. 1991,  at  56  FR  54703-54704. 

Prugrem  Authority:  20  U.S.C  1461. 
(Catalog  of  Federal  Domestic  Assistance 
Number  S4.180,  Technology,  Educational 
Media,  and  Materials  for  Individuals  with 
Disabilities  Program). 
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Dated:  November  17, 1992. 

Lamar  Alexander, 

Secretory  of  Education. 

|FR  Doc.  92-29527  Filed  12-4-92;  8:45  am] 
BttJJNQ  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Servicea 

[CFDA  No.:  84.180J] 

Office  of  Special  Education;  Notice 
Inviting  Applicationa  for  New  Awarda 
Under  the  Technology,  Educational 
Media,  and  Materiala  for  Individuala 
With  Diaabilltlea  Program  for  Racal 
Year  (FY)  1993 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  tedmology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

This  priority  supports  America  2000, 
the  President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  supporting  the  development 


and  demonstration  of  applications  of 
assistive  technology  that  allow 
educational  programs  to  be  more 
accessible  and  appropriate  for  students 
who  are  deaf  or  hard  of  hearing.  The 
priority  will  thereby  help  these  students 
to  rea(±  the  high  levels  of  academic 
achievement  called  for  by  the  National 
Education  Goals. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  and  local 
educational  agencies,  public  agencies, 
and  private  nonprofit  or  for-profit 
organizations. 

Applications  Available:  January  11, 
1993. 

Deadline  For  Transmittal  of 
Applications:  March  12, 1993. 

Deadline  for  Intergovernmental 
Review:  May  12, 1993. 

Available  Funds:  $525,000. 

Estimated  Average  Size  of  Awards: 
$175,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  level. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80.  81.  82, 

85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333,  as 
amended  on  October  22, 1991  at  56  FR 
54703-54704. 

Priority:  The  priority  Applications  of 
Assistive  Technology  for  Students  Who 
Are  Deaf  or  Hard  of  Hearing  in  the 
notice  of  final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register  applies  to  this 
competition. 

For  Applications  or  Information 
Contact:  Linda  Glidewell,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3521,  Switzer 
Building,  Washington,  DC  20202-2640. 
Telephone:  (202)  205-9864.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority;  20  U.S.C  1461. 

Dated:  December  1, 1992. 

Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  ^rvices. 

(FR  Doc.  92-29528  Filed  12-4-92;  8:45  am) 
BtUJNO  CODE  4000-01-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Preappiications  for  Federal 
Assistance,  and  Solicitation  for  Grant 
Application 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  invitation  to  submit 
preapplications  and  funding 
applications  for  migrant  and  seasonal 
farmworker  training  and  employment 
programs. 

SUMMARY:  The  Department  of  Labor 
(E)OL  or  Department)  announces 
preapplication  and  binding  application 
instructions  for  Migrant  and  S^sonal 
Farmworker  Programs  for  Program  Year 
(PY)  1993  (July  1, 1993  throu^  June  30, 
1994)  pursuant  to  section  402  of  the  Job 
Training  Partnership  Act  (JTPAJ,  29 
U.S.C.  1672.  Applicants  selected  for 
funding  will  be  designated  as  grantees 
for  PY  1993.  In  addition,  such 
applicants  will  not  have  to  recompete 
for  funding  for  PY  1994  (July  1, 1994  to 
June  30, 1995)  if  thb  grant  recipient  has 
met  all  applicable  regulatory 
requirements,  has  performed 
satisfactorily  under  the  terms  of  its  grant 
in  PY  1993,  submits  an  acceptable 
training  plan,  and  funds  are  available. 
DATES:  Preapplications  submitted  by 
mail  shall  be  posted  by  certihed  or 
registered  mail,  return  receipt  requested, 
and  post-marked  no  later  than  D^ember 

28. 1992.  Preapplications  submitted  by 
hand-delivery  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m.,  eastern  time,  but  no  later  than  4:45 
p.m.,  eastern  time,  on  December  28, 
1992. 

Funding  applications  submitted  by 
mail  shall  be  posted  by  certihed  or 
registered  mail,  return  receipt  requested, 
and  postmarked  no  later  than  January 

21. 1993.  Funding  applications 
submitted  by  hand-delivery  will  be 
accepted  daily  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.,  eastern  time, 
but  no  later  than  4:45  p.m..  Eastern 
Time,  on  January  21, 1993. 

No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Pre¬ 
applications  and  funding  applications 
not  meeting  the  conditions  set  forth  in 
this  notice  will  not  be  accepted. 
ADDRESS:  Preapplications  and  funding 
applications  shall  be  mailed  or  hand- 
delivered  to  James  DeLuca,  Grant 
Officer,  ETA,  room  C-4305,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  C.  Kane.  Chief.  Division  of 
Seasonal  Farmworker  Programs,  room 
N— 4641,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Phone:  (202) 
219-5500  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  instructions  to 
applicants  for  federal  assistance  under 
JTPA’s  title  IV.  Migrant  and  Seasonal 
Farmworker  programs  for  PY  1993,  and 
consists  of:  Part  I — Introduction:  Part 
n — Preapplication  for  Federal 
Assistance:  and  Part  III — Solicitation  for 
Grant  Application  (SGA).  Parts  n  and  III 
constitute  invitations  from  the 
Department  of  Labor  (DOL)  for  public 
agencies,  and  private  nonprofit 
organizations  authorized  by  their 
Charters  or  Articles  of  Incorporation  to 
provide  training  and  employment  and 
other  services  described  in  this  notice  to 
submit  Preapplications  for  Federal 
Assistance  and  funding  applications  for 
Migrant  and  Seasonal  Farmworker 
Programs  for  PY  1993. 

Part  I — Introduction  and  Background 

JTPA  establishes  programs  to  prepare 
youth  and  unskilled  adults  for  entry 
into  the  labor  force,  and  to  afford  job 
training  to  those  economically 
disadvantaged  individuals  and  others 
facing  serious  barriers  to  employment 
who  are  in  special  need  of  such  training 
to  obtain  productive  employment.  In 
accordance  with  29  U.S.C.  1501  et  seq., 
regulations  promulgated  by  DOL  to 
implement  JTPA  are  set  forth  at  parts 
626  through  638  and  1005  of  title  20, 
Code  of  F^eral  Regulations  (CFK). 

As  stated  at  20  CFR  633.102,  it  is  the 
purpose  of  section  402  of  JTPA,  29 
U.S.C.  1672,  to  provide  job  training, 
employment  opportunities,  and  other 
services  for  those  individuals  who  suffer 
chronic  seasonal  unemployment  and 
underemployment  in  the  agriculture 
industry.  These  conditions  have  been 
substantially  aggravated  by  continual 
advancements  in  technology  and 
mechanization  resulting  in 
displacement  and  contribute 
significantly  to  the  Nation’s  rural 
employment  problem.  These  factors 
substantially  affect  the  entire  national 
economy.  Because  of  the  special  nature 
of  farmworker  employment  and  training 
problems,  such  programs  are  centrally 
administered  at  the  national  level. 
Programs  and  activities  supported  under 
this  section  shall,  in  accordance  with 
section  402(c)(3)  of  JTPA: 


(1)  Enable  farmworkers  and  their 
dependents  to  obtain  or  retain 
employment: 

(2)  Allow  participation  in  other 
program  activities  leading  to  their 
eventual  placement  in  unsubsidized 
agricultural  or  nonagricultural 
employment: 

(3)  Allow  activities  leading  to 
stabilization  in  agricultural 
employment:  and 

(4)  Include  related  assistance  and 
supportive  services. 

Regulations  promulgated  by  DOL  to 
implement  the  provisions  of  title  IV, 
section  402,  of  JTPA  are  set  forth  in  20 
CFR  part  633  and  part  636.  In  addition. 
State  and  local  governments  and  Native 
American  applicants  must  conform  to 
Administrative  Requirements  at  29  CFR 
part  97  or  DOL  regulations  at  41  CFR 
part  29-70.  Migrant  and  other 
seasonally  employed  farmworker 
programs  are  also  subject  to  29  CFR, 
parts  93  (new  Restrictions  on  Lobbying), 
96  (Audit  Requirements  for  Grants, 
Contracts  and  other  agreements),  and  98 
(Disbarment,  Suspension  and  Drug-free 
Workplace  requirements). 

Should  the  regulations  at  parts  633 
and  636  conflict  with  regulations 
elsewhere  in  20  CFR,  the  regulations  at 
parts  633  and  636  shall  control  with 
respect  to  programs  and  activities 
governed  by  these  parts.  20  CFR 
633.103(b).  Further,  should  any 
instructions  in  this  notice  conflict  with 
JTPA  regulations,  the  JTPA  regulations 
shall  control.  Applicants  should  consult 
and  be  familiar  with  20  CFR  part  633  in 
its  entirety. 

Pursuant  to  20  CFR  633.201,  DOL  will 
not  consider  any  funding  application 
when  fraud  or  criminal  activity  has  been 
proven  to  exist  within  the  applicant 
organization,  or  when  efforts  by  the 
DOL  to  recover  debts  established  by 
final  agency  action  have  been 
unsuccessful.  Prior  to  the  final  selection 
of  an  applicant  as  a  potential  grantee, 
EKDL  will  conduct  a  Responsibility 
Review  of  the  available  records  to 
establish  an  organization's  overall 
responsibility  to  administer  Federal 
funds  in  accordance  with  20  CFR 
633.204.  Any  applicant  which  is  not 
considered  or  selected  as  a  potential 
grantee  because  of  these  provisions  shall 
be  advised  of  its  appeal  rights. 

Comments  From  the  States 

Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  to  29  CFR  part  17.  are 
applicable  to  this  program.  Pursuant  to 
these  requirements,  in  States  which 
have  established  a  consultation  process 
expressly  covering  this  program. 
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applications  shall  be  provided  to  the 
State  for  conunent  Sinoe  States  may 
also  participate  as  competitors  for  this 
program,  applications  shall  he 
submitted  to  the  State  upon  the 
deadline  for  submission  to  DC^  20  CFR 
633.202(d). 

To  strengthen  the  implementation  of 
E.0. 12372,  DOL  speciBes  die  following 
timehame  for  its  treatment  of  comments 
from  the  State's  Single  Point  of  Contact 
(SPOC)  on  JIPA  Se^on  4(a 
^iphcations:  _ 

1.  As  required  by  29  CPK  17.B(a}(2). 
the  SPOC  must  submit  comments,  if 
any,  to  DOL  no  later  than  60  days  alter 
the  deadline  date  for  applications; 

2.  DOL  will  forward  tnose  comments 
to  the  applicant  within  10  days  of  their 
receipt  from  the  SPOC: 

3.  The  applicant  must  submit  its 
response  to  the  SPOC’s  commmits.  if 
any,  to  DOL  no  later  than  10  days  after 
the  date -of  receipt  from  DOL:and 

4.  DOL  will  notify  the  SPOC  of  its 
decision  regarding  the  comments  and 
response,  hut  will  not  implement  that 
decision  for  at  least  10  days  after  the 
SPOC  has  been  notified. 

State  Planning  Estimates 

State  planning  estimates  are  provided 
HI  an  appendix  to  this  notice,  solely  for 
the  purpose  of  developing  tiie  funding 
applications.  These  estimates  are  the 
same  as  the  PY  1992  allocations.  Final 
allocation  levels  for  PT 1993  will  be 
published  at  a  later  date. 

Recommendations  From  the  Governor 

Following  the  1986  revfow  of  JTPA 
section  402:grantaa  selection 
procedmes,  DGL  dedded  to  award  five 
extra  rating  points  in  Ihe  competition  to 
the  one  application  for  eadi  £^e<that 
receives  a  recommeaidatian  from  the 
Govemm.  This  practice  is  consistent 
with  the  requirement  of  JTPA  section 
402(d)  that  DOL  consuh  with  State  and 
local  officials  in  tiie  administration  of 
Section  402  programs.  Similarly,  it 
encourages  non-State  applioants  to 
consuh  with  State  officials. 

The  Governor’s  recommendation  shall 
be  in  writing,  and  will  only  he  accepted 
if  submitted  as  part  of  the  apj^cation 
package  to  ffie  Grant  Officer.  The 
application  deadline  date  is  announced 
in  the  Summary  section  of  ffiis  notice. 

Partn— <Preapp1icalioB  for  Federal 
Assistance 

All  States  end  the  Coaimoowealth  of 
Pu«1o  Rico  may  compete  for  section 
402  funds  for  PY  1993.  Pursuant  to 
regulations  at  20  CFk’633.1i05(b)(2). 
DOL  reserves -tire  not  to  allocate 

any  -funds  lornse  in  a  State  whose 
funding  allocation  is  less  than  $120,000. 


Apphcations  foir  Statewide  programs 
are  encouraged,  but  are  not  neoessary. 
Applicante  applying  for  grants  shall 
submit  a  preappifoation  ccmaisting  of: 

(1)  A  Standi  Form  424  Faoear^t 

found  in  Circular  No.  A-102.  mid, 

as  an  attachment  to  this  solickation; 

(2)  An  attachment  identifying,  by 
State  or  county,  the  propos^  aervice 
area;  and 

(3)  For  a  private  nonprofit 
organization,  a  recent  (within  the  last 
six  months)  certification  from  a 
Certified  Public  Accountant  that  its 
financial  management  83r5tem  is  capable 
of  properfy  accounting  for  and 
safeguarding  Federal  frmdr,  or,  for  a 
pubUc  agency,  arecent  fwitiim-tiie  last 
six  mon^l  certification  hy  its  Chief 
Fiscal  Officer  attesting  to  me  adequacy 
of  the  agency’s  accounting  system  to 
properly  account  for  and  safeguard 
Federal  funds. 

Two  copies  of  the  Preapplication  fcH 
Federal  Assistance  shall  be  submitted 
either  by  mail  or  band-deliveiy,  along 
with  two  copies  of  the  following: 

(1)  A  statement  indicating  the  legally 
con^tutod  authority  under  which  tiie 
organization  functions.  Applicants 
which  are  nonprofit  organizations 
should  submit  a  copy  ^  their  Charter  or 
Articles  of  Incorporation  to  satisfy  this 
reouirement; 

C2)  An  employer  identification 
number  from  the  Internal  Revenue 
Service  and.  for  nonprofit  applicants, 
proof  of  the  organization's  nonprofit 
status. 

As  noted  earlier  in'tiiis 
announcement,  mailings  dwll  be  posted 
by  registered  or  certified  mail,  return 
rece^  requested,  and  postmaikedm) 
later  than  December  28, 1992.  All  hand- 
delivered  preapplications  will  be 
accepted  daily  between  the  hours  of 
8:15  am.  and  4:45  p.m.,  eastern  time.  A 
receipt  will  be  provided  bearing  the 
time  and  date  of  delivery.  No  hand 
deliveries  will  be  accepted  after  4:45 
pm.,  eastern  time  on  Decenfoer  28, 

1992.  No  exceptions  to  Oiese  mailing 
and  hand-delivery  oonditions  will  be 
granted.  Preapplications  not  meeting 
these  conditions  will  not  be  accepted. 

Preapplicatians  for  Pederal  Aasistance 
shall  Im  mailed  or  hand-dehveied  to: 
James  DeLuca,  Grant  Officer,  ETA,  room 
C-430S,  200  Ccmstitution  Avenue,  NW., 
Washington.  DC  26210. 

Part  ni — Solicttation  ftir'Grairt 
Applicatioii 

DOL  is  soliciting  iq>plications  for 
grants  under  the  provisions  of  JTPA  title 
IV,  section  402,  to  provide  training, 
employment  oppoitnnlties.  and  other 
services  to  migrant  and  other  seasonal 
laimwoihers. 


Review  of  Funding  Applications 

Applications  will  be  reviewed  and 
rated  by  a  competitive  review  panel, 
using  the  specific  review  stcuidards 
dted  at  20  CFK  633.203.  Panel  results 
are  advisory  in  nature  and  are  not 
binding  on  the  Grant  Officer.  In 
addition,  prior  to  die  final  selection  of 
an  applicant  as  a  potential  grantee,  DOL 
will  conduct  a  Responsibility  Review  of 
the  available  records  pursuant  to  20  CFR 
633.204.  This  review  is  intended  to 
establish  overall  responsibility  to 
administer  Federal  funds  and  is 
independent  of  the  competitive  process. 
Applicants  foiling  to  meet  the 
requirements  of  that  or  other  sections  of 
the  regulations  will  not  be  selected  as 
potential  grantees  irrespective  of  their 
standing  in  the  competition. 

Specific  Rating  Criteria 

The  rating  criteria  and  the  weights 
assigned  to  each  are  described  below: 

(i)  An  Understanding  of  the  Problems  of 
Migmntend  Seasonal  Farmworkers 

Range  0  to  15  points.  This  factor  rates 
the  applicant’s  analysis  of  the  needs  of 
the  target  group,  including  sodo- 
economic  characteristics  of  the  client 
papulation  and  the  proposed  pro^nm’s 
potential  to  address  those  needs.  Ratings 
are  baaed  on  a  clear  and  concise 
narrative  demonstrating  this 
understanding;  appropriateness  of  the 
proposed  program  mix  of  training  and 
supportive  services  meeting  the 
identified  needs:  and  responsiveness  to 
JTPA  goals  of  targeting  the  hard-to-serve 
for  training  whidi  leads  to  long-term 
economic  seH-sufficiency. 

(iij  A  Familiarity  With  the  Area  To  Be 
Served 

Range  0  to  30  points.  This  factor  jates 
the  ^>plicant’8  knowledge  of  the 
resources  of  the  service  area,  and  the 
proposed  linkages  and  coordination: 
i.e.,  plans  for  involving  appropriate  area 
agencies  and  programs  in  the  design  and 
delivery  of  training  and  other  services 
proposed  to  meet  the  needs  of 
participents.  It  includes  a  demonstrated 
knowledge  of  cuzrent  and  changing 
market  plaoe  needs,  including  areas  of 
emerging  technologies,  and  how  the 
changing  skill  requirements  will  be 
reflected  in  the  proposed  program 
activities.  Ratings  arebas^  on  a  clear 
and  concise  narrative  demonstrating 
this  femiliarity.  and  -documented 
programmatic  ties  to  appropriate  area 
agencies  and  programs. 
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(iii)  A  Previously  Demonstrated 
Capability  To  Administer  Effectively  a 
Diversified  Employability  Development 
Program 

Range  0  to  30  points.  This  factor  rates 
program  experience,  and  capability  to 
meet  or  exceed  planned  goals.  Ratings 
are  based  on  the  success^l  past 
operation  of  a  comprehensive  multi- 
activity  training  and  employment 
program,  documentation  that  planned 
performance  goals  were  either  met  or 
exceeded  during  the  period  of 
performance;  and  satisfactory 
description  of  the  employment  and 
training  components  and  procedures 
necessary  to  imdertake  the  goals  of  this 
grant  solicitation. 

(iv)  General  Administrative  and 
Financial  Management  Capability 

Range  0  to  25  points.  This  factor  rates 
the  applicant’s  managerial  experience, 
and  the  potential  for  efficient  and 
efiective  administration  of  the  proposed 
program.  In  the  case  of  applicants 
competing  for  two  or  more  States  or  sub- 
State  areas,  the  application  for  each 
State  or  sub-State  area  should  contain  a 
statement  enumerating  the  cost  benefits 
to  the  Department  which  result  from 
multiple  venues  of  operation.  Ratings 
are  based  on  consideration  of  the 
administrative  expertise  of  present  and 
proposed  managerial  and  decision- 
maldng  staff,  and  the  extent  to  which 
the  management  plan  demonstrates  the 
ability  to  capably  and  economically 
operate  a  multi-activity  delivery  system. 

Content  and  Format  of  Funding 
Application 

Exclusive  of  letters  of  support  and 
commitment,  the  funding  application 
should  not  exceed  75  pages  of  double¬ 
spaced  unreduced  type.  Detailed 
budgets  and  program  planning  estimates 
are  not  to  be  part  of  the  funding 
application.  These  will  be  negotiated 
later  with  applicants  selected  for  grant 
awards. 

The  required  application  format  shall 
be  followed  and  contain  the  sections 
listed  below.  The  sections  correspond  to 
the  rating  criteria  listed  in  the  preceding 
subpart  of  this  notice,  so  that 
information  pertinent  to  specific  rating 
criterion  item  (i)  is  contained  in  section 
I,  information  pertinent  to  rating 
criterion  item;  (ii)  is  contained  in 
section  n,  etc. 

Section  f— Target  Populations  and 
Program  Approach 

This  section  should  describe  the 
applicant’s  approacdi  to  fulfilling  the 
intent  of  )TPA,  section  402.  Elements  to 
be  included  are: 


(a)  A  description  of  the  needs  and 
problems  of  migrant  and  seasonal 
farmworkers  in  the  service  area, 
including  the  socioeconomic 
characteristics  of  the  farmworker 
population  in  the  State  or  sub-State  are 
to  be  served; 

(Note:  For  applicants  which  are  current  ]TPA 
section  402  grant  recipients,  a  recapitulation 
solely  of  the  socio-economic  characteristics 
of  their  past  or  current  participants  will  not 
satisfy  this  requirement); 

and 

(b)  The  rationale  for  the  proposed 
program  mix  of  training  for  job 
placement,  training  for  employability 
enhancement,  and  stabilization  in 
agrictilture  through  supportive  services 
activities,  including  a  discussion  of 
targeting  the  hard-to-serve  for  long-term 
training  leading  to  economic  self- 
sufficiency. 

Section  II— Service  Environment 

This  section  should  describe  the 
applicant’s  current  programmatic  ties 
within  the  proposed  service  area  to 
appropriate  State  and  local  agencies, 
private  nonprofit  organizations,  and  . 
other  groups — particularly  JTPA  Service 
Delivery  Area  grant  recipients.  JTPA 
Title  m  sub-State  area  grantees,  the 
Offices  of  Migrant  Education  and 
Migrant  Health,  and  Farmworker 
Housing  Programs — providing  resources 
and  services  to  farmworkers  such  as 
basic  education,  health  and  child  care 
services. 

Elements  to  be  included  are:  (a)  A 
description  of  existing  linkages  to 
agencies,  organizations  and  institutions 
within  the  service  area  that  will  result 
in  the  coordinated  delivery  of  services 
to  the  disadvantaged  farmworker 
population.  (Note:  Letters  of 
commitment  documenting  appropriate 
programmatic  ties  should  be  atta^ed  to 
the  application); 

(b)  A  description  of  the  proposed 
delivery  system,  including  a  list  of  the 
applicant’s  field/regional  office 
locations  and  any  other  delivery  agents, 
and  the  services  to  be  provided  by  each; 
and 

(c)  A  labor  market  assessment  with 
the  State  or  sub-State  area  to  be  served 
with  projections  for  current 
employment  needs,  projected  skill 
shortages  based  on  new  or  changing 
industry  growth  as  well  as  those  created 
by  emerging  technologies,  and  specific 
job  opportunities  known  to  the 
applicant  which  are  available  in  the 
service  area. 

Section  III— Program  Experiences 

This  section  should  describe  the 
applicant’s  capability  and  experience  in 


administering  employment  and  training 
programs.  Elements  to  be  included  are: 

(a)  ’The  types  of  programs  operated  in 
the  proposed  service  area  during  the 
past  two  years,  including  the  contract, 
grant,  or  agreement  number,  the  name  of 
the  funding  agency,  the  amount  of 
funding  and  the  period  of  performance; 

(b)  The  types  of  programs  operated 
outside  the  service  area  during  the  past 
two  years,  including  the  contract,  grant 
or  agreement  number,  the  name  of  the 
funffing  agency,  the  amount  of  funding 
and  the  period  of  performance: 

(c)  The  nature  of  the  training, 
employability  development,  and 
supportive  services  activities  which 
were  provided:  [Note;  applicants  should 
clearly  identify  those  activities 
undertaken  within  the  ser/ice  area): 

(d)  The  actual  versus  the  planned 
number  of  participants  and  their 
placement  into  imsubsidized 
employment  for  each  program  activity; 

(Note:  applicants  should  clearly  identify 
those  peiformance  goals  achieved  vdthin  the 
service  area) 

(e)  A  detailed  description  of  each 
major  activity  and  component  of  the 
program  proposed  for  fimding  under 
this  grant  solicitation  to  meet  the 
identified  needs;  this  description  should 
include  a  discussion  of: 

(1)  Outreach  and  recruitment; 

(2)  Targeting  of  the  hard-to-serve; 

(3)  The  process  of  eligibility 
verification: 

(4)  Assessment  and  the  criteria  used 
for  placement  in  training  or  referral  to 
other  service  providers: 

(5)  'The  role  of  grantee  staff  in  the 
employment  and  training  process, 
includiing  efiorts  to  make  training- 
related  placements;  and 

(6)  Participant  tracking  during 
training  and  as  a  follow-up  after 
placement; 

(f)  An  analysis  of  the  extent  to  which 
the  proposed  employment  and  training 
program,  including  linkages  and 
delivery  system,  is  consistent  with  the 
labor  market  assessment  in  Section  II. 

Section  IV— Administration  and  Staff 

This  section  should  describe  the 
applicant’s  organizational  and  staffing 
plans.  Elements  to  be  included  are: 

(a)  Total  number  of  people  presently 
involved  in  the  administration  of  the 
organization  and  the  number  of  people 
who  will  be  directly  involved  in  the 
administration  and  delivery  of  the 
proposed  JTPA  section  402  program 
services,  including  position  titles  and 
the  number  of  persons  in  each  position; 
position  descriptions  of  managerial  and 
decision-making  positions  should  be 
attached; 
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(b)  A  description  of  the  management 
and  administration  plan  including: 

(1)  Organizational  structiire; 

(2)  Personnel  management 
procedures,  including  but  not  limited 
to,  capacity  building,  in-service  training 
and  planning: 

(3j  Fiscal  accounting  system, 
including  a  plan  for  maintaining  cash 
on  hand  in  an  amount  which  comports 
with  acceptable  government 
requirements;  the  allowance  payment 
system,  if  applicable;  fiscal  reporting 
procedures;  and  the  process  employed 
to  insure  the  safeguajtling  of  Federal 
resources; 

(4)  Internal  monitoring  system;  in  the 
case  of  applicants  applying  for  multiple- 
State  or  sub-State  areas,  a  detailed  plan 
for  monitoring  each  proposed  service 
area: 

(5)  Provisions  for  hiring  members  of 
the  client  population:  and 

(6)  In  the  case  of  multiple-State  and 
sub-State  applicants,  a  management 
plan  which  delineates  the  process  and 
manner  in  which  the  applicant  will 
provide  oversight,  technical  support, 
management,  fiscal  procedures  and 
commimications  over  several  distinct 
service  areas.  This  section  should 
demonstrate  how  these  activities  will  be 
accomplished  in  an  efficient  manner 
and  result  in  reduction  of  costs  to  the 
Federal  Government. 

Submission  of  Funding  Application 

Three  copies  of  the  funding 
applications  shall  be  submitted  either 
by  mail  or  hand-delivery.  As  noted 
earlier  in  this  announcement,  mailings 
shall  be  mailed  by  registered  or  certified 
mail,  return  receipt  requested,  no  later 
than  January  21, 1993.  All  hand- 
delivered  applications  will  be  accepted 
daily  between  the  hours  of  8:15  a.m.  and 
4:45  p.m.,  eastern  time.  A  receipt  will  be 
provided  bearing  the  time  and  date  of 
delivery.  No  hand-deliveries  will  be 
accepted  after  4:45  p.m.,  eastern  time, 
on  January  21. 1993.  No  exceptions  to 
these  mailing  and  hand-delivery 
conditions  will  be  granted.  Applications 
not  meeting  these  conditions  ^11  not  be 
accepted. 

Funding  applications  shall  be  mailed 
Of  hand-delivered  to:  James  DeLuca, 
Grant  Officer,  ETA,  room  C-4305, 200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Notification  of  Selection 
The  following  conditions  are 
applicable,  pursuant  to  20  CFR  633.205: 

(a)  Respondents  to  this  SGA  which 
are  selected  as  potential  grantees  will  be 
notified  by  DOL  in  writing.  The 
notification  will  invite  ea^  potential 
grantee  to  negotiate  the  final  terms  and 
conditions  of  the  grant;  will  establish  a 


reasonable  time  and  place  for  the 
negotiation;  and  will  indicate  the  State 
or  sub-State  area  to  be  covered  by  the 
grant.  Grants  will  be  awarded  for  the 
performance  period  July  1, 1993  to  June 
30. 1994.  Applicants  selected  will  not 
have  to  recompete  for  funding  for  PY 
1994  (July  1. 1994  to  June  30, 1995)  if 
the  grant  recipient  has  met  all 
applicable  regulatory  reqxiirements,  has 
performed  satisfactorily  imder  the  terms 
of  its  existing  grant  for  PY  1993,  submits 
an  acceptable  training  plan,  and  funds 
are  available. 

(b)  In  the  event  that  no  grant 
applications  are  received  for  a  specific 
State  or  sub-State  area  or  those  received 
are  deemed  to  be  imacceptable,  or 
where  a  grant  agreement  is  not 
successfully  negotiated,  DOL  may  give 
the  Governor  first  right  to  submit  an 
acceptable  application  pursuant  to  the 
precondition  for  Grant  Application  and 
Responsibility  Review  tests  at  20  CFR 
633.201  and  633.204,  respectively. 
Should  the  Governor  not  accept  the 
offer  within  15  days  after  being  notified, 
the  Department  may  then:  (1)  Designate 
another  organization  or  organizations, 

(2)  reopen  the  area  for  competitive 
bidding,  or  (3)  use  the  allocated  funds 
for  national  account  activities. 

(c)  An  applicant  whose  grant 
application  is  not  selected  by  DOL  to 
receive  JTPA  section  402  funds  will  be 
notified  in  writing. 

(d)  Any  applicant  whose  grant 
application  is  denied  in  whole  or  part 
by  DOL  will  be  advised  of  its  appeal 
rights. 

Signed  at  Washington,  DC,  this  25th  day  of 
November  1992. 

James  DeLuca, 

Grant  Officer,  Division  of  Acquisition  and 
Assistance. 

Roberts  T.  Jones, 

Assistant  Secretary  for  Employment  and 
Training. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted  Programs. 

Charles  C  Kane, 

Chief,  Division  of  Seasonal  Farmworker 
Programs. 

Appendix — PY  1992  MSFW  Allotment 
to  States 


State 


IIHnote . . . 

Indtena  . 

Iowa  — . 

Kansas  . . 

Kentucky  . 

Louisiana . 

Maine . 

Maiyland  . 

Massachusetts . 

Michigan . 

Minnesota . 

Mississippi . 

Missouil . . 

Montana . 

Nebraska . 

Nevada  . 

NewHampshlre  . 

New  Jersey . . 

NewMexkx)  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon . 

Pennsylvania . 

Rhode  Island . 

South  Carolina . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

Virginia . . . . 

Washington  .1 . 

West  Virginia . 

Wisconsin . 

Wyoming  . 

Puerto  Rkx) . 

Formula  total _ 


ANotment 


1,531,308 

907,843 

1,531,414 

802396 

1.581340 

927304 

382369 

344,161 

377,703 

1,012,136 

1,488,108 

1,893,967 

1377,474 

780,067 

896395 

202,911 

131,585 

410,158 

654,939 

1.968388 

3.463312 

547319 

1,054,039 

695,346 

1.192390 

1,405,356 


1354,486 

810,450 

1,115,669 

6,461,794 

283,464 

249392 

1,179,058 

1395,774 

255,674 

1,432,535 

234,880 

3,419.061 


74,092.033 
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State 

ANotntent 

$921,874 

AlaakA  . . 

1,620,135 

1,357,957 

14301,155 

907,887 

CormecUcut . . . - . — 

^.793 

135,752 

rHaWr*  n|  Cotumbia  . 

Florida . . - 

5,018,155 

1,936,029 

. 

290,616 

996395 

Idaho . 
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This  checkhst,  prepared  by  the  Ottice  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  o<  CFR  titles,  stock 
numbers,  prices,  ar>d  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sirrce  last 
week  arrd  which  is  now  available  tor  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  L5A  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S620.00 
domestic.  $155.00  additional  for  foreign  mailing. 

Mad  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 
the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238  from 
8.(X)  a  m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 
(202)  512*2233 


Till* 

Stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) . 

(869-017-00001-9) . 

.  $13.00 

Jon.  1.  1992 

3  (1991  Compilation  and 

Fans  100  and  101) . 

(869-017-00002-7) . 

.  17.00 

'  Jon.  1,  1992 

4 . 

(869-017-00003-5) . 

.  16.00 

Jon.  1,  1992 

5  Parts:  v 

1-699  . 

(869-017-00004-3) . 

.  18.00 

Jon.  1,  1992 

700-1199 . 

(869-017-00005-1) . 

..  14.00 

Jon.  1,  1992 

1200-€nd,  6  (6  Reserved). 

(869-017-00006-0) . 

..  19.00 

Jon.  1,  1992 

7  Parts: 

0-26 . 

(869-017-00007-8) . 

..  17.00 

Jon.  1,  1992 

27-45  . 

(869-017-00008-6) . 

12.00 

Jon.  1.  1992 

46-51 . 

(869-017-00009-4) . 

..  18.00 

Jon.  1,  1992 

52 . 

(869-017-00010-8) . 

.  24.00 

Jon  1.  1992 

53-209 . . 

.  (869-017-00011-6) . 

.  19.00 

Jon  1,  1992 

210-299  . 

(869-017-00012-4) . 

.  26.00 

Jon.  1,  1992 

300-399  . 

(869-017-00013-2) . 

..  13.00 

Jon  1,  1992 

400-699  . 

.  (869-017-00014-1) . 

..  15.00 

Jon.  1,  1992 

700-899  . 

.  (869-017-00015-9) . 

..  18.00 

Jon.  1,  1992 

900-999  . 

(869-017-00016-7) . 

..  29.00 

Jon.  1,  1992 

1000-1059 . 

(869-017-00017-5) . 

..  17.00 

Jon.  1,  1992 

1060-1119 . 

(869-017-00018-3) . 

..  13.00 

Jon.  1,  1992 

1120-1199- . 

.  (869-017-00019-1) . 

9.50 

Jon.  1,  1992 

1200-1499 . 

.  (869-017-00020-5) . 

..  22.00 

Jon.  1,  1992 

1500-1899- . 

.  (869-017-00021-3) . 

..  15.00 

Jon.  1,  1992 

1900-1939 . 

.  (869-017-00022-1) . 

..  11.00 

Jon.  1,  1992 

1940-1949 . 

.  (869-017-00023-0) . 

..  23.00 

Jon.  1.  1992 

1950-1999 . 

.  (869-017-00024-8) . 

..  26.00 

Jon.  1,  1992 

2000-End . 

.  (869-017-00025-6) . 

11.00 

Jon.  1,  1992 

8 . 

(869-017-00026-4) . 

..  17.00 

Jan  1,  1992 

9  Parts: 

1-199 . 

(869-017-00027-2) . 

..  23.00 

Jon.  1,  1992 

200-End . 

.  (869-017-00028-1) . 

..  18.00 

Jon.  1,  1992 

10  Parts: 

0-50 . 

.  (869-017-00029-9) . 

..  25.00 

Jon.  1,  1992 

51-199 . 

,.  (869-017-00030-2) . 

..  18.00 

Jon.  1,  1992 

200-399  . 

(869-017-00031-1).. 

13.00 

^  Jon.  1,  1987 

400-499  . 

.  (869-017-00032-9).... 

..  20.00 

Jon.  1,  1992 

500-End . 

..  (869-017-00033-7)  . 

..  2800 

Jon.  1,  1992 

11 . . 

..  (869-017-00034-5).... 

...  12.00 

Jon.  1,  1992 

12  Parts: 

1-199 . 

..(869-017-00035-3).... 

..  13.00 

Jon.  1,  1992 

200-219  . 

..  (869-017-00036-1).... 

..  13.00 

Jon  1.  1992 

220-299 . 

(869-017-00037-0).... 

..  22.00 

Jon.  1,  1992 

300-499 . 

..  (869-017-00038-8).... 

..  18.00 

Jon.  1,  1992 

500-599 . . 

..  (869-017-00039-6).... 

..  17.00 

Jon.  1.  1992 

600-End  . 

..  (869-017-00040-0).... 

..  19.00 

Jon.  1,  1992 

13 . 

..  (869-017-00041-8).... 

...  25  00 

Jon.  1.  1992 

Title 

Slock  Number 

Price 

Revision  Date 

14  Parts: 

- 

1-59 . 

....  (869-017-00042-6)- . 

25.00 

Jon  1,  1992 

60-139 . 

....  (869-017-00043-4) . 

22  00 

Jon.  1,  1992 

140-199  . 

.  (869-017-00044-2) . 

11  00 

Jon.  1,  1992 

200-1199 . 

..  (869-017-00045-1) . 

20  00 

Jon.  1,  1992 

1200-End  . 

.  (869-017-00046-9) . 

14  00 

Jon.  1,  1992 

15  Parts: 

0-299  . 

(869-017-00047-7) . 

.  13.00 

Jon.  1,  1992 

300-799 . 

. (869-017-00048-5) . 

.  21  00 

Jon.  1,  1992 

800-End . 

(869-017-00049-3) . 

17,00 

Jon.  1.  1992 

16  Parts: 

0-149 . 

. (869-017-00050-7)  ... 

600 

Jon  1,  1992 

150-999  . 

. (869-017-00051-5) . 

.  14.00 

Jon  1,  1992 

1000-End  . 

(869-017-00052-3) . 

20.00 

Jon.  1.  1992 

17  Parts: 

1-199.: . 

. (869-017-00054-0) . 

..  15.00 

Apr  1,  1992 

200-239  . 

....  (869-017-00055-8) . 

..  17.00 

Apr.  1,  1992 

240-End  . 

. (869-017-00056-6) . 

..  24.00 

Apr.  1,  1992 

18  Parts: 

1-149 . 

. (869-017-00057-4) . 

..  1600 

Apr.  1.  1992 

150-279  . 

. (869-017-00058-2) . 

.  19.00 

Apr.  1,  1992 

280-399 . 

. (869-017-00059-1) . 

14.00 

Apr.  1,  1992 

400-End  . 

. (869-017-00060-4) . 

9.50 

Apr  1,  1992 

19  Parts: 

1-199 . 

(869-017-00061-2) 

,  28.00 

Apr.  1,  1992 

200-End  . 

. (869-017-00062-1) . 

9.50 

Apr.  1,  1992 

20  Parts: 

1-399  . 

. (869-017-00063-9) 

..  16.00 

Apr  1,  1992 

400-499  . 

(869-017-00064-7) . 

..  31.00 

Apr.  1,  1992 

500-Eod  . 

. (869-017-00065-5) . 

21.00 

Apr.  1,  1992 

21  Parts: 

. (869-017-00066-3) . 

1-99 . 

13.00 

Apr.  1,  1992 

100-169  . 

. (869-017-00067-1) . 

..  14.00 

Apr.  1,  1992 

170-199 . 

. (869-017-00068-0) . 

..  18.00 

Apr.  1,  1992 

700-299  . 

. (869-017-00069-8) . 

..  5.50 

•  Apr,  1,  1992 

300-499  . 

. (869-017-00070-1) . 

..  2900 

Apr.  1,  1992 

500-599  . 

(869-017-00071-0) . 

...  2100 

Apr  1.  1992 

600-799  . 

. (869-017-00072-8) . 

7.00 

Apr  1,  1992 

800-1299 . 

. (869-017-00073-6) . 

...  18.00 

Apr  1,  1992 

1300-End . 

. (869-017-00074-4) . 

9.00 

Apr.  1,  1992 

22  Parts: 

1-299 . 

. (869-017-00075-2) . 

...  26.00 

Apr.  1,  1992 

300-End . 

. (869-017-00076-1) . 

...  19.00 

Apr.  1,  1992 

23 . 

. (869-017-00077-9).... 

...  18.00 

Apr.  1.  1992 

24  Parts: 

0-199 . 

. (869-017-00078-7).... 

...  34.00 

Apr.  1,  1992 

200-499  . 

. (869-017-00079-5).... 

...  32.00 

Apr.  1.  1992 

500-699  . 

. (869-017-00080-9) . 

...  13.00 

Apr.  1,  1992 

700-1699 . 

. (869-017-00081-7).... 

...  34.00 

Apr.  1,  1992 

1700-End  . 

. (869-017-00082-5).... 

...  13.00 

Apr.  1,  1992 

25 . 

. (869-017-00083-3).... 

.  25.00 

Apr.  1,  1992 

26  Parts: 

§§  1.0-1-1.60 . 

. (869-017-00084-1).... 

...  17,00 

Apr.  1,  1992 

§§  1.61-1.169 . 

. (869-017-00085-0).... 

...  33.00 

Apr.  1,  1992 

§S  1.170-1.300 . 

. (869-017-00086-8).... 

...  19.00 

Apr.  1,  1992 

§§  1.301-1.400 . 

. (869-017-00087-6).... 

...  17.00 

Apr.  1,  1992 

§§  1.401-1.500 . 

. (869-017-00088-4).... 

...  38.00 

Apr  1.  1992 

§§  1.501-1.640 . 

. (869-017-00089-2).-. 

„.  19.00 

Apr.  1,  1992 

§5  1.641-1.850 . 

. (869-017-00090-6).... 

...  19.00 

Apr  1.  1992 

§§  1.851-1.907  . 

. (869-017-00091-4).... 

...  23.00 

Apr.  1,  1992 

§§  1  908-1.1000 . 

. (869-017-00092-2).... 

...  26.00 

Apr  1,  1992 

§§  1.1001-1.1400 . 

. (869-017-00093-1).... 

...  19.00 

Apr.  1,  1992 

§§  1,1401-End . 

. (869-017-00094-9)-.. 

.„  26.00 

Apr.  1,  1992 

2-29 . 

. (869-017-00095-7).... 

...  22.00 

Apr,  1,  1992 

30-39 . 

. (869-017-00096-5).... 

...  15.00 

Apr  1,  1992 

40-49 . 

. (869-017-00097-3).... 

...  12.00 

Apr.  1,  1992 

50-799 

(869-01 7-00098- 1 ) .... 

...  15.00 

Apr  1,  1992 

300-499  . 

. (869-017-00099-0)— 

20.00 

Apr.  1,  1992 

500-599  . 

. (869-017-00100-7).... 

6.00 

^  Apr.  1,  1990 

IV 
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Title 

Stock  Number 

Price 

Revision  Date 

600-En<l . 

(869-017-00101-5) . 

6.50 

Apr.  1,  1992 

27  Parts: 

1-199 . 

(869-017-00102-3) . 

34.00 

Apr.  1,  1992 

200-Eit<l . 

(869-017-00103-1) . 

11.00 

•Apr.  1,  1991 

28 . . 

(869-017-00104-0) . 

37.00 

July  1,  1992 

29  Parts: 

0-99 . 

(869-017-00105-8)  ... 

19  00 

July  1  1992 

100-499  . 

(869-013-00106-6) . 

9.00 

July  1^  1992 

500-899  . 

(869-013-00107-9) . 

27.00 

July  1,  1991 

900-1899 . . 

(869-017-00108-2) . 

16.00 

July  1,  1992 

1900-1910  (§§  1901.1  to 

1910.999) . 

(869-017-00109-1) . 

29.00 

July  1,  1992 

1910  (§§  1910.1000  to 

end) . 

(869-017-00110-4) . 

16.00 

July  1,  1992 

1911-1925 . 

(869-017-00111-2) . 

9.00 

'  July  1,  1989 

1926 . 

(869-017-001 12-1)..„... 

14.00 

July  1,  1992 

1927-End . 

(869-017-00113-9) . 

30.00 

July  1,  1992 

30  Parts: 

1-199 . 

(869-013-00114-1) . 

22.00 

July  1,  1991 

200-699  . 

(869-017-00115-5) . 

19.00 

July  1,  1992 

700-End  . 

(869-017-00116-3) . 

25.00 

July  1,  1992 

31  Parts: 

0-199 . 

(869-017-00117-1) . 

17.00 

July  1,  1992 

200-End . 

(869-017-00118-0) 

25  00 

July  1,  1992 

32  Parts: 

1-39,  Vol.  1 . 

15.00 

*  July  1,  1984 

1-39,  Vol.  H . 

19.00 

July  1,  1984 

1-39,  Vol.  HI . . . 

18.00 

*  July  1,  1984 

1-189 . 

(869-017-00119-8) . 

30.00 

July  1,  1992 

190-399  . 

(869-017-00120-1) . 

33.00 

July  1,  1992 

400-629 . 

(869-017-00121-0) . 

29.00 

July  1,  1992 

630-699  . 

(869-017-00122-8) . 

14.00 

•July  1,  1991 

700-799  . 

(869-017-00123-6) . 

20.00 

July  1,  1992 

800-End . 

(869-017-00124-4) . 

20.00 

July  1,  1992 

33  Parts: 

1-124 . 

(869-017-00125-2) . 

18.00 

July  1,  1992 

125-199 . 

(869-017-00126-1) . 

21.00 

July  1,  1992 

200-End . 

(869-017-00197-Q) 

23.00 

34  Parts: 

1-299 . 

(869-017-00128-7) . 

27.00 

July  1,  1992 

300-399 . 

(869-017-00129-5) . 

19.00 

July  1,  1992 

400-End . 

(869-017-00130-9) . 

32.00 

July  1,  1992 

35 . 

(869-017-00131-7) . 

12.00 

July  1,  1992 

36  Parts: 

1-199 . 

(869-017-00132-5) . 

15.00 

July  1,  1992 

200-End . . . 

(869-0 1 7-00 1 3.3-.T) 

32  00 

37 . 

(869-017-00134-1) . 

17.00 

July  1,  1992 

38  Parts: 

0-17 . 

(869-013-00135-4) . 

24.00 

July  1,  1991 

18-End  . 

(869-013-00136-2) . 

22.00 

July  1,  1991 

39 . 

(869-017-00137-6) . 

16.00 

July  1,  1992 

40  Parts: 

1-51 . 

(869-017-00138-4) . 

31.00 

July  1,  1992 

52 . 

(869-013-00139-7) . 

28.00 

July  1,  1991 

53-60 . 

(869-017-00140-6) . 

36.00 

July  1,  1992 

61-80 . 

(869-017-00141-4) . 

16.00 

July  1,  1992 

81-85 . 

(869-017-00142-2) . 

17.00 

July  1,  1992 

86-99 . 

(869-017-00143-1) . 

33.00 

July  1,  1992 

100-149 . 

(869-013-00144-3) . 

30.00 

July  1,  1991 

150-189 . 

(869-017-00145-7) . 

21.00 

July  1,  1992 

190-259 . 

(869-017-00146-5) . 

16.00 

July  1,  1992 

260-299 . 

(869-017-00147-3) . 

36.00 

July  1,  1992 

300-399 . . . 

(869-017-00148-1) . 

15.00 

July  1,  1992 

400-424 . 

(869-017-00149-0) . 

26.00 

July  1,  1992 

425-699  . 

(869-017-00150-3) . 

26.00 

July  1,  1992 

700-789  . 

(869-017-00151-1) . 

23.00 

July  1,  1992 

790-End . 

(869-017-00152-0) . 

25.00 

July  1,  1992 

Title 

Stock  Number 

Price 

Revision  Date 

41  Chapters: 

1,  1-1  to  1-10 . 

..  13.00 

••July  1, 

1984 

1,  1-11  to  Appendix,  2  (2  Reserved) . 

..  13.00 

•  July  1, 

1984 

3-6 . 

..  14.00 

■•  July  1, 

1984 

7 . 

6.00 

•July  1, 

1984 

8 . 

4.50 

•  July  1, 

1984 

9 . 

..  13.00 

•  July  1, 

1984 

10-17 . 

9.50 

•July  1, 

1984 

18,  Vol.  1,  Ports  1-5 . 

..  13.00 

•July  1, 

f984 

18,  Vol  H,  Ports  6-19.... 

..  13.00 

•  July  1, 

1984 

18,  Vol.  IH,  Ports  20-52  . 

..  13.00 

•  July  1, 

1984 

19-100 . 

..  13.00 

•  July  1, 

1984 

1-100 . 

..  (869-017-00153-8) . 

9.50 

July  1, 

1992 

101 . 

..  (869-013-00154-1) . 

.  22.00 

July  1, 

1991 

102-200  . 

..  (869-017-00155-4) . 

.  11.00 

•  July  1, 

1991 

201-End  . 

..  (869-017-00156-2) . 

.  11.00 

July  1, 

1992 

42  Parts: 

1-60 . 

..  (869-013-00157-5) . 

.  17.00 

Oct.  1. 

1991 

61-399  . 

..  (869-013-00158-3) . 

5.50 

Oct.  1, 

1991 

400-429  . 

..  (869-013-00159-1) . 

.  21.00 

Oct.  1, 

1991 

430-End . 

..  (869-013-00160-5) . 

.  26.00 

Oct.  1, 

1991 

43  Parts: 

1-999 . 

..  (869-013-00161-3) . 

.  20.00 

Oct.  1, 

1991 

1000-3999 . 

..  (869-013-00162-1) . 

.  26.00 

Oct.  1, 

1991 

4000-End  . 

..  (869-013-00163-0) 

12  00 

Oct  1 

1991 

44 . 

..  (869-013-00164-8) . 

.  22.00 

Oct.  1, 

1991 

45  Parts: 

1-199 . 

..  (869-013-00165-6) . 

.  18.00 

Oct.  1, 

1991 

200-499  . 

..  (869-013-00166-4) . 

.  12.00 

Oct.  1, 

1991 

500-1199 . 

..  (869-013-00167-2) . 

.  26.00 

Oct.  1, 

1991 

1200-End . 

..  (869-013-00168-1) . 

.  19.00 

Oct.  1, 

1991 

46  Parts: 

1-40 . 

..  (869-013-00169-9) . 

.  15.00 

Oct.  1, 

1991 

41-69 . 

..  (869-013-00170-2) . 

.  14.00 

Oct.  1, 

1991 

70-89 . 

..  (869-013-00171-1) . 

7.00 

Oct.  1, 

1991 

90-139 . 

..  (869-013-00172-9) . 

.  12.00 

Oct.  1, 

1991 

140-155 . 

..  (869-013-00173-7) . 

.  10.00 

Oct.  1, 

1991 

156-165 . 

..  (869-013-00174-5) . 

.  14.00 

Oct.  1, 

1991 

166-199 . 

..  (869-013-00175-3) . 

.  14.00 

Oct.  1, 

1991 

200-499  . 

..  (869-013-00176-1) . 

.  20.00 

Oct.  1, 

1991 

500-End . 

..  (869-013-00177-0) . 

.  11.00 

Oct.  1, 

1991 

47  Parts: 

0-19 . 

..  (869-013-00178-8) . 

.  19.00 

Oct.  1, 

1991 

20-39 . 

..  (869-013-00179-6) . 

.  19.00 

Oct.  1, 

1991 

40-69 . 

..  (869-013-00180-0) . 

.  10.00 

Oct.  1, 

1991 

70-79 . 

..  (869-013-00181-8) . 

.  18.00 

Oct.  1, 

1991 

80-End . 

..  (869-013-00182-6) . 

.  20.00 

Oct.  1, 

1991 

48  Chapters: 

1  (Ports  1-51) . 

..  (869-013-00183-4) . 

.  31.00 

Oct.  1, 

1991 

1  (Ports  52-99) . 

..  (869-013-00184-2) . 

.  19.00 

Oct.  1, 

1991 

2  (Ports  201-251) . 

..  (869-013-00185-1) . 

.  13.00 

Dec.  31, 

1991 

2  (Ports  252-299) . 

..  (869-013-00186-9) . 

.  10.00 

Dec.  31, 

1991 

3-6 . 

..  (869-013-00187-7) . 

.  19.00 

Oct.  1, 

1991 

7-14 . 

..  (869-013-00188-5) . 

.  26.00 

Oct.  1, 

1991 

15-End . 

..  (869-013-00189-3) . 

.  30.00 

Oct.  1, 

1991 

49  Parts: 

1-99 . 

..  (869-013-00190-7) . 

.  20.00 

Oct.  1, 

1991 

100-177 . 

..  (869-013-00191-5) . 

.  23.00 

Dec.  31, 

1991 

178-199 . . 

..  (869-013-00192-3) . 

.  17.00 

Dec.  31, 

1991 

200-399  . 

..  (869-013-00193-1) . 

.  22.00 

Oct.  1, 

1991 

400-999  . 

..  (869-013-00194-0) . 

.  27.00 

Oct.  1, 

1991 

1000-1199 . 

..  (869-013-00195-8) . 

.  17.00 

Oct.  1, 

1991 

1200-End . 

..  (869-013-00196-6) . 

.  19.00 

Oct.  1, 

1991 

50  Parts: 

1-199 . 

..  (869-013-00197-4) . 

.  21.00 

Oct.  1, 

1991 

200-599  . 

..  (869-013-00198-2) . 

.  17.00 

Oct.  1, 

1991 

600-End . 

..  (869-013-00199-1) . 

17  00 

Oct.  1, 

1991 
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620.(X) 
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Microfidie  CfR  Edition: 

Complete  set  (one-time  moiling) . 

.  185.00 

1989 

Complate  set  (one-time  nniliiig) . 

.  188.00 

1990 

Comptete  set  (one-time  mailing) . 

.  188.00 

1991 

Subscription  (mailed  os  issued) . . 
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Ttti*  Stock  Number  Price  RevWon  Date 

hkfividual  copies . . .  2.00  1992 

'  Because  TMe  3  is  on  onmia)  compikAion.  ikis  volunie  onA  all  previous  volumes  skouM  be 
retained  os  a  permanent  relerence  source 

‘The  July  1,  198S  edition  el  32  CFR  forts  1-189  contains  a  note  only  lor  Parts  1-39 
iodusive.  For  tke  kiM  text  el  Ike  Oelense  Acquisition  Begulotient  in  Ports  1-39,  consult  Ike 
three  OK  volumes  issued  os  ol  July  1.  1984.  contoininq  tkese  parts. 

’The  July  1,  198S  edition  of  41  OR  Otopters  1-100  contoint  a  note  only  for  Oiopiers  1  to 
49  inclusive.  For  the  kdl  text  of  procurement  repulotions  in  Qnpters  1  to  49.  consuk  the  eleven 
CFR  velmnes  issued  os  of  July  1.  1984  oonteiaing  those  chapters. 

^No  amendments  to  this  volume  were  promulgaled  during  tke  period  Jon  1.  1987  to  Dec 
31.  1991.  The  CFR  volume  issued  January  1,  1987.  should  be  retained. 

’  No  amendments  to  this  volume  were  promulgaled  during  Ike  period  Apr  .  1,  1990  to  Mar 
31,  1991.  The  CFR  volume  issued  April  1,  1990.  should  be  retained. 

’No  amendments  to  this  volume  were  promulgated  during  tke  period  Apr.  1,  1991  to  Mar 
30,  1992.  The  CFR  volume  issued  April  1.  1991.  should  be  leteinad 

’’  Ne  amendments  to  this  volume  were  promulgoted  during  the  period  July  1.  1989  to  June 
30.  1992.  The  CFR  volume  issued  July  1,  1989,  should  be  retained. 

’No  amendments  to  this  volume  wore  prcmulgotod  during  tho  period  July  1.  1991  to  June 
30.  1992  The  CFR  volume  issued  July  1.  1991,  should  be  rotainod 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
indm  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 

Order  processing  code;  Charge  yout  order. 

*  ire  Easy! 

□  YES  ,  please  send  me  the  following:  To  fax  your  orders  (202) -512 -2250 


VISA 


copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 

The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

EZI  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  I  I  I  1  I  1 
□  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


-□ 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


[  1  1  1  1  1  1  1  1  1  1  1  M 

r  1  M  II  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(12/91) 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthl) 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Fsderal 
Register,  Nation^  Archives  and  Records 
Administration. 
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Charge  your  ord9i: 

tnEaayt 


lb  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  cf  tiqr  order  is  $ _ International  customers  please  add  2S%.  Prices  include  r^ular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  ot  print) 


(Additional  address/atlention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  naaiic/Mldrcaa  arattabte  to  Other  maBers?  EH  ED 


Please  Choose  Method  oi  Piyineiit: 

□  Check  Payable  to  the  Superintendent  of  Documents 

ED  GPO  Deposit  Account  i  1  1  1  1  1  1  l~i  I 

ED  VISA  or  MasterCard  Account 


rTTTTTTTTTTTTl 

n  1  TTT1 

1  1  1  1  1  Credit  card  expntioQ  dale) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 


Mail  lb:  New  Orders,  $iq)erioteodeiit  of  Documents 
PO.  Bojt  37»54»  Kttsbuigh,  lA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 


A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

^  Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 

^  Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 
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Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 
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Annual  volumct  conlaining  the  public  mettages 
and  alatemenls.  news  conferences,  and  other 


selected  papers  released  by  the  While  House. 


Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 
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